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By Mr. Spearman: 

Q. In other words, they were not developed up over 
night? A. No, sir. 

Q. But they were just put on paper within [this period, 
showing the general experience you have had, over this 
entire experience you have described in detail, here? A. 
Yes, sir. 

Q. Now I believe among the last questions Mr. 
948 Jovce asked vou was something about a statement 
which you had prepared, and you sai<[l you pre¬ 
pared it yourself. Now that statement he referred to is 
this one I hold here, isn’t it? A. Yes, sir. 

Q. And the sum total of that whole stateni(jnt consists 
of four and about one-third pages; that is all there was to 
it wasn’t it? A. Yes. 

Q. And that is the statement that he referred to? A. 
Yes, sir. 


Mr. Spearman: That is all. 
Recross-examination. 


By Mr. Joyce: 


Q. Mr. Williams, just before you leave. What is the 
time that is being utilized by WMCA todav? A. I am 
afraid I can not answer that for I am not familiar with 
the entire schedule. 

Q. You don’t know? A. No, sir. 

Mr. Jovce: All right. 

Chief Examiner Yost: That is the record, is :t not? 

Mr. Spearman: Yes, numerous times. 

Mr. Jovce: That is all. 

Chief Examiner Yost: You will be excused. 

(Witness excused.) 

Mr. Weisman: Mr. Examiner, I should like permission 
to put in the record in graphic form the hours 
949 actually used by WMCA, WNYC and WPCII as they 
are disclosed from the official records of the Com¬ 
mission. In other words, we will save the time 'pf putting 
witnesses on and testifying to the exact hour^. And it 
will give the total hours each week and each liionth and 
each year. 

34—5695a 
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Chief Examiner Yost: The Examiner is very glad to 
have that filed. It will be helpful. 

Mr. Weisman: Yes; it will save time of witnesses. 

Mr. Joyce: Well, you can have your witness that is 
familiar with that come on and testify. 

Mr. Weisman: No; it is coming right out of the records 
of the Commission, so there will be no question. And I 
will submit it tp you for verification before I offer it. 

Mr. Jovce: Well, the records of the Commission are so 
recorded by reason of information being furnished to 
them through what medium? 

Mr. Weisman: Through the sworn application of Com¬ 
missioner Goldrpan of the Department of Plant & Struc¬ 
tures on WNYC, and through Mr. Donald Flamm or Mr. 
Gilliam of WMCA and WPCH. 

Mr. Jovce: Is it not the fact that that information was 
conveyed to the Radio Commission through a letter at¬ 
tached to your | application signed by Sherlev, Faust & 
Wilson? 

Mr. Weisman,: No, no, I am talking about the official 
applications that are required bv the Commission to be 
filed. 

Mr. Joyce: Is, it not true that attached to your applica¬ 
tion for a renewal of license was a letter from the law firm 
of Sherlev, Faust & Wilson? 

Mr. Weisman: I am not basing it on any letter at all. 

Mr. Joyce: Well, isn’t it a fact that those things 
950-956 that you want to go in the record—that that in¬ 
formation was conveved to the Federal Radio 
Commission through that firm of attornevs? 

Mr. Weisman: I do not know whether it was or not. I 
am talking about the official application. 

Chief Examiner Yost: It seems to the Examiner that 
this is all unnecessary discussion. 

Mr. Weisman: If I may have permission to submit that ? 

Chief Examiner Yost: Yes, vou mav submit that. And 
it is certainly not difficult to agree upon what the facts are. 

Mr. Weisman: Yes. 

Mr. Joyce: I was simply saying for the purpose of the 
record today that there is before the Commission a letter 
from that firm of attorneys attached to their application, 
which gives that specific information. And T wanted to 
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ask counsel why it was that that firm of attorneys’ letter 
addressed to this Commission was attached to that ap¬ 
plication. 

Chief Examiner Yost: It appears to the Examiner that 
that is not a proper inquiry now at this time. 

Mr. Weisman: If you want to swear me- 

Mr. Joyce: I don’t want to swear you, but it seems to 
me that is a peculiar thing. I don’t know why that letter 
should be attached to the application. 

Chief Examiner Yost: Let us have the next fitness. 

Mr. Spearman: Mr. Heinl has not been ^worn, Mr. 
Examiner. 

957 Donald Flamm, a witness heretofore called on 
behalf of Station WMCA and Station ^VPCH, re¬ 
sumed the stand for further cross-examination| and testi¬ 
fied as follows: 

S 

Continuing cross-examination. 

. i 

By Mr. Joyce: | 

Q. Mr. Flamm, in the hearing of Wednesday, January 13, 
1932, page 179 of the record, you testified in answer to the 
question: 

“Q. In this statement of 82 employees that you 

958 testified to yesterday, in connection with the 82 men 
so employed are any of those men included in the 

number of employees of WPCH, the Eastern Broadcasters, 
Inc.?” 

i 

Your answer to that question was: j 

4 ‘A. Only two.” 

Do you recall that answer, Mr. Flamm ? A. I recall vaguely 
the answer. 

Q. If it is in the record it is a fact, isn’t it? A. Yes; if 
it is in the record it must be a fact. 

Q. I show you your application for a renewal of radio 
broadcasting station license of the Eastern Broadcasters, 
Inc., WPCH, and I ask that you read your answer to ques¬ 
tion 32, giving at the same time what is the question 32 and 
the answer thereto. A. (Heading:) 
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“Q. 32. Give names and classes of licensed operators in 
charge of station.’’ 

And the names are Wizeman, Marx, Devereau, Yerseput, 
Jorda, Knaack, McCafferty, Engel, DeStacy, Fleischer, 
Franke, Ravick. 

Q. Now Mr. Flamm, aren’t those identically the same 
names to the identically same question in your application 
for a renewal of license for WMCA, the Knickerbocker 
Broadcasting Co.? A. Of course. 

C 1 

Q. So that 12 employees of WPCH are also employed by 
WMCA, the Knickerbocker Broadcasting Co.? A. If you 

will refer to the record you will also find- 

959 Q. Is that a fact? Is that a fact? 

Mr. Weisman: I submit he ought to be allowed to answer 
the question. 

Mr. Joyce: I have asked him the question, and I am ask¬ 
ing for an answer. 


Bv Mr. Joyce: 

* « 

Q. Is that a fact? A. It can only be answered in the 
manner- 

Q. It can be answered very easily. There is a question 
being put to you which can be answered very easily. In 
the form of the Federal Radio Commission, Question 32, 
in which you specified certain names, are the names given 
in answer to that question in both applications the identical 
same names? 

Bv Chief Examiner Yost: 

•> 

Q. Are they or are they not? And you may explain. A. 
Yes, they are. 

Bv Mr. Jovce: 

%■ * 

Q. And they total 12? A. Yes, sir. 

Q. So that instead of having 12 employees in WMCA, 
thev are also emploved bv WPCH? A. That is the wav 
it would appear. 

Q. And now two? A. That is the way it would appear. 

Q. That is the way it would appear? They are the same 
men, aren’t they ? A. But there is a very logical explana¬ 
tion. 
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[ 

Q. I asked the question. Counsel can develop the 
960 explanation. 

Chief Examiner Yost: Anything further, Mr. Joyce? 

By Mr. Joyce: 

Q. Was your answer to the question at page 179 cor¬ 
rect? A. Yes, sir. 

Q. That there are two and not twelve? A. Y<^s, sir. 

Mr. Joyce: That is all. 

. 

i 

Redirect examination. 

I 

Bv Mr. Weisman: 

Q. Mr. Flamm, you have repeatedly testified, have you 
not, throughout your testimony that the employees were in¬ 
terchangeable? Have vou not? A. Yes, sir. 

Q. Now following the question which was just read to 
you by Mr. Joyce, didn’t Mr. Joyce ask you this following 
question: 


“Q. Who are those two employees?” 

And your answer: 

“A. The program director who books programs ex¬ 
clusively for WPCH, and the operator—one of the opera¬ 
tors.” 

A. That is correct. 

Q. Is it a fact that aside from these two persons all other 
employees are interchangeable? A. Yes, sir. 

Q. And those are included in the 82 which you mentioned? 
A. Yes, sir. 

961 Q. And when you answered “only two,’| that was 
what you had in mind? A. Yes, sir. 


Q. Which is what you explained in the very 


following 


question and answer? A. Yes, sir. 


Q. And what is the name of the program director of 
WMOA? A. Harrv Carlson. j 

Q. And do you recall the name of the operator who 
operates exclusively on WPCH? A. I think a man by the 
name of O’Brien. i 


Mr. Weisman: That is all. 
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Recross-examination. 

By Mr. Joyce: 

Q. Is the payroll also interchangeable? A. If my mem¬ 
ory serves me correctly I believe that WMCA carries the 
* •/ 

burden of the ^ntire payroll, and WPCH pays back to 
WMCA just for those two employees. 

Q. In other words you are not quite sure about it at all? 

Mr. Weisman: Well, he gave an answer. 

Bv Mr. Jovce: 

Q. Well, are you certain about it? A. I believe that is 
a matter of which our bookkeeper keeps their records 
in- 

Q. How do vou take it off when vou come to make vour 
annual franchise tax in the State of New York? How do 
you check off the twelve men? A. What twelve men? 
962 Q. The twelve men that appear in that same ques¬ 
tion and answer? A. We do not charge WPCII for 
twelve men. 

Q. How do you charge them? How do you charge that? 

A. WMCA pays them. 

Q. WMCA pays them all ? A. Yes. 

Q. What is the payroll of WPCH per week? A. I 

couldn’t tell vou offhand. 

* 

Mr. Jovce: That is all. 

Redirect examination. 

Bv Mr. Weisman: 

•r 

Q. Mr. Flamm, have you made a chart of the actual 
hours of operation of WMCA and WXYC on 570 kilo¬ 
cycles? A. Yes, sir. 

Q. I show you this chart and ask you if that is a correct 
representation giving the hours of each day of the opera¬ 
tions of the two respective stations? A. Yes, sir. 

Mr. Weisman: I ask that they be marked WMCA-WPCH 
Exhibit No. 26. 

Mr. Joyce: Is this what you are questioning the witness 
on, new’ matter that he has not testified on heretofore? 
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Mr. Weisman: He has testified to that. Those are the 
actual hours of operation, as you see. 

Mr. Joyce: It shows the actual hours of operation? 

Mr. Weisman: It shows the actual hours of operation 
each day. j 

963 (A chart headed “Present Weekly Broadcasting 
Schedules of WMCA and WNYC” was marked for 

identification “WMCA-WPCH Exhibit 26”. This was 
later received in evidence and its receipt in evidence will be 
indicated at the proper point in the record.) 

Mr. Joyce: That is subject, of course, to oi|r agreeing 

that it is correct. That was the understanding. 

Mr. Weisman: Yes. 

Mr. Joyce: Upon our- 

Mr. Weisman: Well, pass on it now. 

Mr. Jovce: Well, we mav not have the necesSarv infor- 
• * *. • 

mation before us on which we can say that it is, but if it is, 
we will concede it. 

Mr. Weisman: No, no, if it is not correct you can bring 
in testimonv showing that we have testified falselv. 

Mr. Jovce: Let me look at it. 

By Mr. Weisman: 

Q. Mr. Flamm, did you make a chart of the actual hours 

which will be available to WMCA and WPCH on the one 

hand on the 570 kilocycle channel, and to WNYCjon the 810 

kilocycle channel in the event that the Commission directs 

WPCH to move to 570 kilocvcles and WNYC to niove to the 

* 

810 kilocycles? A. Yes, sir, I have prepared such a chart. 

Q. Now will you please explain it to the Examiner, and 
refer to that chart. A. I have here a chart showing the 
exact number of hours that WNYC broadcasts (jluring the 
course of a year, taking one entire week in each 

964 month; in other words, if we want to find the entire 
number for the entire year we simply multiply it by 

four to get the 48 weeks in the year, and then we can add 
on three more weeks. And I have separated the day time 
hours from the night time hours so that we would know 
exactly how many dav time hours thev have dfuring the 
course of a year, and how many night time hours. 

I have also done the same with WPCH, that is, I deter¬ 
mined the exact number of hours that WPCH broadcast for 
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one complete week in each month of the year, and the 
reason that I took one week in each month of the year is 
because the sign-off time of WPCH varies with the seasons, 
so it was necessary to take one week of each month in order 
to determine the actual number of hours it operates during 
the course of a year. And this duplication reveals the fol¬ 
lowing interesting statistics: 

That during the course of a year WNYC has 138 hours 
of night time operation. If WNYC operated on 810 kilo¬ 
cycles, the present wave length of WPCH, it would have 
1011/> hours, or a total loss of 36M> hours for the entire year. 

If, however, we consider only day time hours, WNYC at 
present has 144 operating hours of day time, and if they 
move to 810 kilocycles would have 1,058% operating hours, 
or a net gain of 911% hours. 

I will make this plain, however, that in figuring the num¬ 
ber of hours tlnff they would have on WPCH I have in¬ 
cluded seven days in the week. And in figuring the number 
of hours that they have at present I have figured six days a 
week, excluding Sunday, because they do not broadcast on 
Sunday. We occupy that day entirely. 


965 Bv Mr. Jovce: 

* 

Q. Well of course your chart will show that? A. 
Yes, sir. And the resume indicates a gain of almost a 
thousand hours of dav time. And if we are to use the basis 


of figuring laid down bv this Federal Radio Commission, 
namely, that two day time hours are equal to one night time 
hour, they would gain almost 500 hours per year. And if 
we multiple that bv 4 we find that tliev would gain almost 
2,000 hours per year, if we counted every week in the year. 
They would lose only 36V* hours of night time operation. 
Or if we multiply that by 4 in the same fashion it would 
only amount to about 130 hours per year. 

So that if the: Commission granted our petition to ex¬ 
change wave lengths, all that would happen to WNYC would 
be that they would gain almost 2,000 hours of operation per 


vear. 

90 


Mr. ( Jovce: Now I reallv believe that this witness should 
be generously commended for his friendlv interest towards 
the City. I believe that should go on the record. 

The Witness: I believe it should, Mr. Joyce. 
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Mr. Weisman: It is on the record. 

Bv Mr. Weisman: 

•j 

Q. Now Mr. Flamm, I show you a chart and ask you 
whether that graphically describes the testimony which you 
have just given ? A. Yes, sir. 

Mr. Weisman: I will ask that that be marked WMCA- 
WPCH Exhibit 27”.) I 

966 (Chart headed “WNYC’s Yearly Net Gain in 

Hours of Operation by Transfer of WNYC to Fre- 
quencv of WPCH” was marked for identification ^WMCA- 
WPCH Exhibit 27.”) 

(This Chart was later received in evidence and tjie receipt 
thereof in evidence will be indicated in the reco|rd at the 
proper point.) 

Mr. Weisman: And mark this tabulation WMCA-WPCH 
Exhibit 28. | 

(Tabulation headed “Dav time Hours—7 A. M. 1o 7 P. M. 
Last Week Each Month”," was marked “WMCA-WPCH 
Exhibit 28 for identification”. This Tabulation was later 
received in evidence and will be marked as being received in 
the record at the proper point.) 

Bv Chief Examiner Yost: 

•/ 

Q. You prepared this yourself? A. It was prepared 
under mv direction. 

Q. You know it is a true and correct copy of what it pur¬ 
ports to show? A. Yes, sir. 

Bv Mr. Weisman: 

Q. Mr. Flamm, I should like now to reduce to sworn testi¬ 
mony one portion of my opening statement, which ap¬ 
parently has not been done up to this time. Have you and 
others of the WMCA organization made an effort to reach 
a time-sharing or other arrangement with the authorities of 
the City of New York? A. We have made repeated at¬ 
tempts. 

Q. And were those attempts made long before general 
Order 105 came into effect? A. Yes, sir. | 
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967 Q. And did they continue, in fact, until the evening 
before we reached Washington for this hearing? A. 

Yes, sir. 

Q. And weren’t they continued, so far as you know, after 
we reached Washington ? A. They are still being continued, 
as I understand it. 

Mr. Joyce: Don’t you think that you want to qualify that 
question ? 

Mr. Weisman: I will withdraw it if you question it. 

Mr. Joyce: Don’t withdraw it. If I am wrong, then let 
the question stand. Your question, I think, went to the time¬ 
sharing agreement. That must necessarily refer itself to 
WMCA and WNYC. 

Mr. Weisman: Yes. 

Mr. Joyce: Xow there hadn’t been any negotiations up 
to the time before we came down here in connection with the 
time-sharing agreement being reached between WMCA and 
WNYC, had there? 

Mr. Weisman: Yes. 

Mr. Jovce: It is in connection with WPCH coming over 
and taking over our channel, isn’t that what it has been? 

Mr. Weisman: Unfortunately, Mr. Jovce, vou did not 
participate in those conferences, which I did. 

Mr. Joyce: Well, that is all right. If you say so it must 
be true. I wasn't there. 

Bv Mr. Weisman: 

Q. And isn't it a fact, Mr. Flamm, that the offer to ex¬ 
change the facilities of WPCH for the facilities of 

968 WNYC was a part of the plan, and discussed with 
Commissioner Goldman and Mavor Walker in an ef- 

fort to arrive at some agreement satisfactory to the Com¬ 
mission? A. Yes, sir. 

Mr. Joyce: And, to complete your direct examination, 
ask him the result of that, what it was—no agreement. 

Mr. Weisman: Do you want me to go into that? 

Air. Joyce: Well, I mean the result of that was that you 
did not reach an agreement. 

Mr. Weisman: Wait a minute. If you want me to go 
into that- 


AND STRUCTURES, VS. FED. RADIO COM. ET AL. 515 

Mr. Joyce: I don’t want to go into anything that you do 
not want to. 

Mr. Weisman: Then don’t make any suggestion, because 
you will only burn your toes. 

Mr. Joyce: I am not afraid of burning my toes. 

By Mr. Weisman: 

Q. All right, Mr. Flamm, in view of Mr. Joyce’s sug¬ 
gestion will you please tell the Examiner how far the 
negotiations reached? 

Mr. Joyce: No, I say the result of the negotiations. 

Mr. Weisman: No, I am going- 

Mr. Joyce: That no agreement was entered into. That 
is the result of the negotiations, is it not? I want to know 
the result of the negotiations. 

Mr. Weisman: I press my question. 

Mr. Joyce: I object to the form of the question. 

Chief Examiner Yost: It is probably objectionable. I 
do not think that is competent to be shpwn here. 
969 Mr. Weisman: The question is how far these 
negotiations have reached. 

Chief Examiner Yost: But there is nothing concrete to 
be presented here. 

Mr. Weisman: Yes, there is. 

Chief Examiner Yost: And the fact of the matter is that 
the applications are being heard because no agreement was 
readied, as the Examiner understands it. 

Mr. Weisman: If the Examiner feels that that question 
ought not to be asked I will withdraw it. 

Chief Examiner Yost: It may be withdrawn. 

■ 

# * # # # * ! * 


970 Recross-examination. 


By Mr. Joyce: 

Q. These graphs of yours, Mr. Flamm, were prepared 
from what? A. They were prepared from these Statistics. 

Q. And these statistics were prepared from what? A. 
From the actual operating hours of all stations involved, 
which I am thoroughly familiar with. 

Q. And how did you ascertain the actual hours of opera¬ 


tion? A. I can give them to you in my sleep. 
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Q. I am not wanting them in your sleep. I want where 
you got them from? 

Bv Chief Examiner Yost: 

Q. How did you get them ? A. I know them. I know our 
operating hours. 


By Mr. Joyce: 

Q. All right, answer the question. A. If you want me 
to-. 

Q. Where did you actually get these hours as set forth 
in this exhibit? 


Mr. Woisman: Mr. Examiner, I respectfully submit 1 hat 
when a witness savs that he knows them to be the hours of 
his own knowledge, that that is the best kind of testimony. 

Chief Examiner Yost: That is proper cross examination. 
He may answer how he obtained them. 

The Witness: Do you want me to repeat the hours of 
each station? 


971 Bv Mr. Jovce: 

i * 

Q. Xo, I want to know where you actually got them? A. 
I will divide them into groups. 

Q. Never mind groups. We have a lot of groups here, 
and that has carried us on for a long time. I want to finish 
as quickly as possible, so we can conclude your case tonight 
and get awav for todav. A. In the case of WMCA I know 
our operating schedules. 

Q. So you took them out of your mind and put them on 
these papers? A. Xo, sir. 

O. Did vou verifv these things? A. I want to sav-. 

Q. Well, all right, tell us; that is all I want you to do. 
A. The WPCH schedule I got from our license issued by 
the Commission, and also that book that lies on the desk 
there, published. 

Q. All right, I am not going to argue with you on 
WPCH, on your hours, because we are not sharing time 
with you on that station. But confining your answer to 
WMCA, as regards this exhibit, where did you actually get 
these hours from? Where did you get them from? A. 
Those are the hours that we have been operating on for 
almost three years. 
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i 

By Chief Examiner Yost: j 

Q. Do you know that as a matter of fact of you j own per¬ 
sonal knowledge? A. Absolute knowledge. 

972 BvMr. Jovce: 

» * 

Q. And having written them down for the purpose of 
having them in this typewritten form, did you verify them 
or check up on them from any records in your office? You 
arrived at it solelv bv vour memory? A. No, sif, I know 
for a fact that those are the hours in the same fashion that 
1 know the dav of the week or the month of the year. We 
keep repeating those same hours week after week and year 
after year. 

Q. Did you check up on them from your log l}ook? A. 
It is not necessary to do that, because they repeat them¬ 
selves everv dav in the vear. j 

Q. And the same applies to this graph ? A. aes, that 
graph is composed giving the figures contained in this 
chart. 


Q. Giving the figures contained in this chart? A. Yes. 

Q. Mr. Flamm, in January is it a fact that the City signs 
off daily at G p. m.? A. The City signs off every day ex¬ 
cept Sunday at 6 P. M. 

Q. I say, daily at 6 P. M. Doesn’t this say, :< WNYC 
sign off”, and say 6 P. M.? A. I am sorry. That is a 
typographical error. 


Q. All right. 

Mr. Weisman: Let me see it. 

Mr. Joyce: What are you going to do—change it? 

Chief Examiner Yost: They have not been admitted. 
They are marked for identification, and the Exanjiner did 
not rule on them. They were not offeree^, really. 
973 They were just marked for identification. 

Mr. Joyce: I think I can straighten yoi^ out on 
your own papers here that that is a fact that ^ou are 
wrong. Here on your own papers that were served on us 
it says that on Monday we signed off at 9 o’clock, on Tues¬ 
day we sign off at 9 o’clock, on Wednesday, 9:45, Thursday, 
8:30. That is right, isn’t it? You will admit it? 

The Witness: No, sir, I will not. It is a typographical 
error. 
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Mr. Joyce: As this paper is offered as an exhibit and 
marked for identification-. 

Mr. Weisman: It has not been offered. 

Bv Mr. Joyce: 

Q. Well, as it is marked for identification, is it right or 
wrong? A. iThe facts and figures are correct. 

Q. Mr. Flamm, I am asking you a question that you can 
answer yes or no. Is it as typed out right or wrong? A. 
The fact-. 

Q. Is it right or wrong? 

Chief Examiner Yost: Answer, and then you can ex¬ 
plain. 

A. It is wrong, with an explanation. 

By Mr. Joyce: 

Q. It is wrong, with an explanation. It is wrong because 

it is wrong; not with any explanation. I asked-. A. 

It is a typographical error. 

Chief Examiner Yost: He can show wherein it is wrong. 

Mr. Spearman: Are you through? 

Mr. Joyce: You can not explain an error. It is 
wrong. 

974 Mr. Spearman: There is no use to make a speech. 
I object to a speech. 

Mr. Jovce: It is wrong. 

Mr. Weisman: Mr. Joyce has a very important request to 
make right now. 

Mr. Joyce: No, I have not. I said I would see if there 
was any objection- 

Mr. Weisman: Why don’t you make an objection? 

Mr. Joyce: I object to it having been marked for identifi¬ 
cation or having anything to do with this record, because it 
is wrong. 

Mr. Weisman: Let me ask a question: 

Bv Mr. Weisman: 

Q. Mr. Flamm, are the figures contained in WMCA- 
WPCH Exhibit 28 correct ? A. Every figure is correct. 

Q. Now if there is anything wrong in that paper will you 
please explain it? A. Yes, sir; there is a typographical 
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error here. Instead of WNYC signing off that is WPCH 
signing off. If we change two letters in this, this would be 
correct. 

By Mr. Joyce: 

Q. Well, you read this over today when you were on the 
stand ? 

Mr. Weisman: Just a minute. Let me finish. X have not 
finished. 

Mr. Jovee: All right. 

l 

Bv Mr. Weisman: I 

Q. Mr. Flamm, so the record will show,! will you 
975 please make the change, the only change that is re¬ 
quired in these exhibits to make them entirely cor¬ 
rect? A. Yes, sir. 

Mr. Joyce: Now wait a minute. Don’t make any changes 
until I have a chance to ask a question, will you? 

Mr. Weisman: Just keep your seat. I am not through. 

Mr. Jovee: If that is wrong there mav be a lot of other 

things wrong. He has got this all from memory, too. 

I 

(The witness made a change.) 1 

i 

The Witness: A. That is absolutely correct now{ 

Mr. Weisman: Now I offer them in evidence. 

Bv Mr. Jovee: 

Q. Is your memory just as sure on that paper, how that 
vou have corrected it, as it was before when you had thor- 
oughlv examined it? 

Mr. Weisman: That has been repeatedly held to be an ob¬ 
jectionable question in every court in the country. 

Chief Examiner Yost: Yes; the whole point now is 
whether they are correct now as offered. 

Mr. Weisman: Yes. I 

Mr. Joyce: Well, at least they show this- 

Chief Examiner Yost: That is the question; whether or 
not they are correct now as offered. 

Mr. Joyce: But give us a chance to look at it. 
we have a copy of this? 


Could 


520 


CITY OF NEW YORK, DEPT. OF PLANT 


Mr. Weisman: I think I have another copy of it. 

Mr. Joyce: And then I can check on it, and if it is wrong 
we can straighten it out tomorrow. 

Mr. Weisman: Let it be now marked in evidence. 

976-982 Chief Examiner Yost: It mav be admitted. 

•> 

Mr. Weisman: There was no objection to this 
(indicating a paper), as I recall it. 

Mr. Jovcc: I do not see whv it should so long as it con- 
forms. 

Mr. Weisman: Yes, it conforms to the schedule. 

Chief Examiner Yost: It mav be admitted. 

Mr. Joyce: Of course that is subject to checking these up 
tonight, and if they are wrong we will take that up tomor¬ 
row. 

Chief Examiner Yost: Yes. 

Mr. Weisman: Then these exhibits that were marked for 
identification will be received in evidence? 

Chief Examiner Yost: Yes. 

(Two copies of Chart headed “Present Weekly Broad¬ 
casting Schedules of WMCA and WXYC” were received in 
evidence, marked “WMCA-WPCH Exhibit 26”, and tiled 
with the Commission.) 

(Two copies of Chart headed “WXYC’s Yearly Xet Gain 
in Hours of Operation by Transfer of WXYC to Frequency 
of WPCH” were received in evidence, marked “WMCA- 
WPCH Exhibit 27,” and tiled with the Commission.) 

(Two copies! of Table headed “Day time Hours—7 A. M. 
to 7 P. M.” were received in evidence, marked “WMCA- 
WPCH Exhibit 28”, and filed with the Commission.) 


* 


983 Motion on Behalf of Station WNYC. 

Mr. Joyce: Mr. Yost, I move at this time that the appli¬ 
cation of the Citv of Xew York for its broadcasting sta- 
tion, WXYC, be granted at this time, the application for 
renewal of license, without necessity of the City producing 
any testimony to justify its position in seeking that re¬ 
newal of license, on the ground first that the notice as 
transmitted to the City of New York to appear here and 
tell this Commission through its Examiner whv Station 



AXD structures, vs. fed. radio com. et al. 521 

WNYC has not filed with the Commission an agreement 
for the sharing of time, by reason of the fact that under 
the law and the rules and regulation of the Federal Radio 
Commission there is no necessity of filing anv such agree- 
ment, and in the absence of proof by the sharing station, 
WMCA, that such an agreement was ever entered into, 
the proof before the Commission is lacking in tliat respect 
in the case of WMCA, that is that an agreement had been 
entered into. 

On the further ground that the proof before this Com¬ 
mission shows conclusively that the sharing station has in 
the course of its existence, through its personnel or its con¬ 
trolling influence, the same controlling influence and the 
personnel of its predecessor in operation which had been 
operating without a license in direct violation of the rules 
and regulations of the Federal Radio Commission and the 
Radio Act. 

And I ask a ruling on that motion. 

Chief Examiner Yost: The Examiner feels ^hat he is 
bound bv all the rules and regulations of the Com- 
984 mission. He has nothing whatever to do with matur¬ 
ing and setting cases for hearing. He feels that it 
is his duty and responsibility to hear cases when parties 
appear in response to notices, and at the date and place 
designated for such hearing. Motions such as counsel for 
WNYC has made, the Examiner feels, are not within his 
province to make final determination and disposition of. 

Such, however, should be submitted to the Commission 
for their decision and final determination, and the hearing 
in such cases, the Examiner believes, should proceed and 
the record be completed; then that all — submitted to the 
Commission for their determination. 

Mr. Joyce: In other words, the submission cf such a 
motion would be made to the Commission at what par¬ 
ticular time? 

Chief Examiner Yost: Well, the Examiner simply said 
that such a motion made at this stage of the hearing should 
be submitted to the Commission along with the Examiner’s 
report. 

Mr. Joyce: So that in the event that such a motion was 
made subsequent to the closing of this case and tlje motion 

35—5695a i 
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was granted, which in the first instance, if it should have 
been through the medium of the Examiner presented to 
the Commission and been granted in that instance, would 
save the City olf New York the expense of being here in 
Washington and going through the motion of presenting a 
case which the motion if granted would have made un- 
necessarv ? 

Chief Examiner Yost: The Examiner says again that he 
has nothing to do with that. The law provides that 

985 in the event the Radio Commission fails to deter¬ 
mine the granting of any application, renewal, 

modification or construction permit, shall be designated for 
hearing at such time and place designated as the rules of 
the Commission may provide. 

The Examiner takes it that that has been done, and we 
are here for the purpose of determining the issues that 
the Commission failed to pass upon which were desig¬ 
nated for hearing and referred to the Examiner for that 
very purpose, taking testimony. 

Mr. Joyce: Is it within the province of the Examiner on 
a motion made that the Examiner mav direct from the 
bench that a license sought should not be granted or that 
he would direct! a revocation of it? Must that be in the 
way of report that he must make to the Commission, so 
that anv motions that would be made along those lines 
would be just simply a waste of energy? 

Chief Examiner Yost: They would be submitted to the 
Commission for their consideration. 

Mr. Joyce: In your report? 

Chief Examiner Yost: Y es. 

Mr. Jovce: So that vou would have to get everything 
before you? 

Chief Examiner Yost: The Commission has indicated at 
various times to the Examiner in meetings, indicated in¬ 
formally, that in their opinion the Examiner should hear 
the case. It should not go out on technicalities. We have 
not authority to pass upon these matters that belong to 
the Commission, but that they should be submitted to the 
Commission with our report for the Commission's con¬ 
sideration. 

986 Mr. Joyce: In other words, the Commission has 
directed the Examiner in taking evidence that he 

should have furnished to him through the medium of wit- 
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nesses all facts in connection with the carrying on of a 
station. Now, in that direction to the Examiner is the ob¬ 
taining of those facts limited in time as to how far back 
we can go to adduce testimony in connection with facts 
that will give the Examiner the complete picture of the 
personnel of an application seeking a license op a renewal 
of a license or a modification of a license? 

Chief Examiner Yost: The Examiner stated vesterdav 
or day before, at least at some time during the progress of 
this hearing, that so far as he knew or had been advised no 
authoritative body had ever fixed the time. 

Mr. Joyce: It was simply in the discretion of the Ex¬ 
aminer? 

Chief Examiner Yost: Yes. And this Examiiier has said 


in a few of his reports that in his opinion it was fair to 


assume that in absence of anv evidence to the cpntrarv the 
station was operating in the public interest, convenience 
and necessitv. That is, when thev have been given a 
license by Lie Commission and there is no complaint or no 
evidence to the effect that they are not operating in public 
interest, convenience and necessity, then it is fair to assume 
that they are. Otherwise, it is a reflection upon the Com¬ 
mission. Otherwise they would not have been permitted to 
operate. 


Mr. Joyce: Well, is the Examiner to say, upon the testi¬ 
mony before him on the case of WMCA which closed 
yesterday, having in mind that the notice mailed to the 
applicant, the City of New York, WNYC, and its ap- 
987 plication for a renewal, that it shall come down here 
and explain why a time-sharing agreement was not 

entered into and the case of WMCA does not show that anv 

* 

time-sharing agreement was ever contemplated or was ever 
entered into, and therefore the specific grounds as set 


forth in the notice to the Citv of New York could mot neces- 


sarilv be met bv the Citv because no agreement had been 
ever entered into? 

Chief Examiner Yost: Were you not also notified, Mr. 
Joyce, that the facilities now assigned to WNYC,|the radio 
facilities, were being sought by WPCH? 

Mr. Jovce: That is true. 

Chief Examiner Yost: And on that ground youi* applica¬ 
tion for a renewal of license was designated for hearing. 
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The Examiner said at the beginning that the burden is 
upon the station seeking the facilities assigned to another 
station to show by the preponderance of the evidence that 
the taking of such facilities and transferring them to the 
applicant station would be in the public interest, con¬ 
venience and necessity. Then the burden would be upon 
WXYC, in case of the renewal application, to show that 
the renewal of such application would be in the public in¬ 
terest. 

But if WMCA and WPCH fail to carrv the burden, then 

thev also must show that the renewal of their license would 
* 

be in the public interest, the same as the burden would be 
upon your station to show in the renewal of your license. 

The Examiner feels that there would be one of several 
recommendations that lie might make in view of the applica¬ 
tions in this case and the questions at issue, one of which 
would be if he felt that the testimonv had failed to 
988 establish that the continued operation of anv or all 
of these stations would be in the public interest, con¬ 
venience and necessity, that he should recommend that the 
application for renewal of license be denied. 

Mr. Joyce: 1 feel, Mr. Yost, at this time, before the 
City proceeds to present its case, that we should see exactly 
the attitude of the Federal Radio Commission, through its 
counsel, in the cross-examination of witnesses, just exactly 
where we stand. In other words, as our case conies along, 
counsel for the Radio Commission mav or not see fit to 
cross-examine our witnesses, as to what they testified to. 
That being so, I would like to know now whv in the orderlv 
conduct of the presentation of this case the cross-examina¬ 
tion of the witnesses of WMCA has not taken place, not 
reserving to the Federal Radio Commission, practically 
after both cases are in, to recall all the witnesses that he 
may see tit to examine. It prolongs the case and sort of 
jumbles up the record. 

I am rather interested in the cross-examination of coun¬ 


sel to the Radio Commission, to see what he may have in 
mind, as I come along to present my case, and that would 
more or less develop through his cross-examination of the 
witnesses of the applicant WMCA. I am not in possession 
of those facts. The onlv thing I can sav is this, that in mv 
delving into the past activities of the personnel or the con- 
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trolling influence of this particular station I have been 
stopped time and time again in connection with ascertaining 
certain facts which I wanted to present to this Examiner 
back a few years, through objections raised by counsel for 
the Federal Radio Commission. 

989 Mr. Newman: I have not stopped you. I have tried 
to on several occasions. 

Mr. Joyce: Well, whether you have succeeded or whether 
you have not, you have raised objections which in certain 
instances have stopped me from further interrogating in 
connection with past activities of either the controlling in¬ 
fluence of the company or witnesses that have been put on 
the stand to boost up his case. That is the fact. The record 
shows that. For that reason I feel I should know the atti¬ 
tude of the Federal Radio Commission, through cross-exami¬ 
nation of the counsel representing that Commission, before 
I present my case. 

Mr. Newman: You will never know it from me. 

Chief Examiner Yost: The Examiner does n^t feel that 
he has authority to require cross-examination c^n the part 
of the counsel for the Commission or on the part of counsel 
for any applicant. That is the privilege and that privilege 
will be granted anyone if they desire to exercise it. 

Mr. Joyce: Well, the lack of cross-examination by the 
Radio Commission’s representative of any witness is equiva¬ 
lent to that there is nothing he can show that would, in other 
words, change the testimony. 

Chief Examiner Yost: Mr. Joyce, the Examiner is inclined 
to the opinion that the counsel for the Radio Commission 
was satisfied with the cross-examination conducted by you, 
which was gone into quite extensively, in numerous instances. 

Mr. Joyce: That cannot be so when he is objecting to my 
going further back and developing facts. 

Now, we will take, for instance, as to one witness) testifying 
the other day, Mr. Williams. Mr. Williains gave a 

990 wonderful outline of his past activities in connection 
with certain stations, that he had been with this sta¬ 
tion and that station and that station and that station. When 
I tried to interrogate him as to why the separation occurred 
from one station and another station, I was unable to find 
out whether it was a voluntary separation on his part or 
whether his resignation had been asked. Now I think I 
ought to have known. If his resignation has beei^ asked for 
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time and time again, it absolutely discredits his testimony 
here as regards how good a man he is. 

Chief Examiner Yost: Mr. Joyce, the Examiner recalls 
that very distinctly and vividly, and your first question was 
in reference to the station he was connected with ten vears 
ago. You did interrogate him to some extent on his relation 
with some station some three or four years back. The Ex¬ 
aminer would not be influenced and does not regard it as 
material whv he left a station ten vears ago. 

Mr. J oyce: If it is not pertinent for me to cross-examine 
a man that far back, why is it pertinent for him to be allowed 
to put in that identical testimony? 

Chief Examiner Yost: The Examiner does not feel that 

it is material at all. Still it would not have anv weight with 

the Examiner, the fact that he was with one station ten vears 

% 

ago. It would not weigh anything either way with me. 

991 Evidence Offered on Behalf of Station WNYC. 

Thereupon Albert Goldman, produced as a witness on 
behalf of Station WNYC, having been first duly sworn, was 
examined and testified as follows: 

Direct examination. 

Bv Mr. Joyce: 

•- •> 

Q. What is your full name, Mr. Goldman? A. Albert 
Goldman. 

Q. What are your connections at the present time, Mr. 
Goldman? A. Commissioner of the Department of Plant 
and Structures of the City of New York. 

Q. And how long have you been occupying that position ? 
A. Since January 1,1926. 

Q. Mr. Goldman, will you just relate the facts in connec¬ 
tion with the Station WNYC as coming under your control ? 
A. Well, as you know the Department of Plant and Struc¬ 
tures has many number of subdivisions in its department, 
not alone the radio station, but all the bridges of the City 
of New York, the operation- 

Q. May I interrupt at this time, Mr. Goldman ? Will you 
tell Mr. Yost, the Examiner here, about this station from its 
inception and the intent and so forth in the creation of the 
station under the supervision of a particular department or 
branch of the New York City Government today? A. Back 
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in 1922 when the question of radio came up and started to 
receive publicity throughout the nation, or I may say 

992 worldwide, the City of New York at that |ime had a 
committee appointed to go into study of he w the mat¬ 
ter of radio would affect the City and what purpose it could 
serve in an intelligent, constructive, educational way, and 
how it could serve on particular emergencies. Finally that 
committee developed itself in so that I believe July, 1924, a 
license was granted for the installation of the neejessary ap- 

• paratus for the purpose of broadcasting. 

Q. At that time, Mr. Goldman, who was the Commis¬ 
sioner? A. At that time the Honorable Grover X. Whalen 
was Commissioner of the Department of Plant and Struc¬ 
tures. 

Q. And his successor was who? A. Mr. Mills. 

Q. Continue now. And you succeeded Mr. Mills? A. I 
succeeded Mr. Mills, joining the forces of the City Govern¬ 
ment on January 1, 1926. I found in the radio station one 
of tlie branches of the Department which has subdivisions 
with heads. One is a program director; another is an 
engineer in charge of the apparatus, and various pien, num¬ 
bering possibly anywhere from fifteen to twenty-one, under 
the jurisdiction of these various heads. It was their pur¬ 
pose to carry on programs that would be of interest to the 
general public, of interest in its educational way, and in 
such a way that would enlighten the public as to develop¬ 
ments, not alone from the City, but what affecteql the City 
and what would be of interest to the citizens of\ the City 
of New York. 

Q. Mr. Goldman, what were your aims at that time in 
connection with the station? A. Mv aim^ at that 

993 time were, as they are today, to endeavor to develop 

that station into one of the largest educational 

v - 7 | 

mediums for public consumption, based upon the fact that 
New York City being the metropolis center of tjie world, 
having advantages of great material and educational way, 
should effect an education to the public at large through 
the medium of its broadcasting. 

Q. Was there at any time after you had comp in and 
taken charge of this station, as the Commissioner of Plant 
and Structures, anything that in any way interfered with 
the carrying out of those aims? A. Yes. I belief in 1928 
when the Federal Radio Commission issued its cjrders to 
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divide time on alternate days, then the programs that we 
had practically gotten under way had to be held up until 
such a time as we could develop if possible an understand¬ 
ing with the Commission to possibly get back the time that 
the law took from us. 

Q. In that allocation have you in mind or do you refer 
to another station being put on WNYC’s frequency to 
share time with them? A. My reference in answer would 
be when the time was divided. It was divided with another 
station which deprived us of our- 

Q. Now in connection with this allocation for allocating 
WMCA to share time with WNYC, did that meet with your 
approval? A. No, sir. 

Q. What steps did you take to see if you might be able 
to change that allocation? A. I applied to the legal 

994 branch of the City Government to take up the ques¬ 
tion to see if it was not possible through the mediums 

of the legal lings to bring back the time that was taken 
from us. 

Q. And that was through taking an appeal to the higher 
courts? A. Highest court. 

Q. And that resulted in what? A. In placing us in the 
same status that the Commission had placed us in when 
they put us on the sharing of time on alternate days or 
such arrangements or agreements that could be made 
equally. 

Q. Now in that appeal did the station that was allocated 
to share time with your station on that same wave length 
join in that appeal? A. Well, I don't just know—join in 
that appeal to the Radio Commission? 

Q. With the City. A. Join in that appeal? 

Q. Well, of course, that would probably not be within 
your knowledge, so I will withdraw that question. From 
that time on, Mr. Goldman, will you just tell in as direct 
and simple way as possible the conditions that arose in 

connection with the carrying on of the- A. When we 

found ourself back on this basis where we could not get 
back the full sharing time of wave length we were ready 
to go on a basis of the alternate davs. 

Q. Now, Mr. Goldman, did you receive on or about that 
time many communications or other things from the 

995 Federal Radio Commission as to just what you could 
do in connection with this basis to share time with 
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WMCA? A. No, sir, only outside of what the license called 
for. j 

Q. Did you receive any telegrams from the Federal Radio 
Commission in connection with the carrying oji of the ac¬ 
tivities of WXYC and that station with its sharing station? 
A. Not as I recall, sir. 

Q. If I should hand to you a telegram signed by the 
Federal Radio Commission, might it refresh your recollec¬ 
tion in connection therewith? A. That is possjble, yes. 

Mr. Joyce: I offer transcript of record in which is set 
forth telegram from the Federal Radio Commission. 

Chief Examiner Yost: The rules provide that where a 
matter offered in evidence is relevant and is contained in a 
volume the part that is relevant should be certified in dupli¬ 
cate, photostatic copies. 

Mr. Jovce: I will read to him then the contents of the 
•/ 

telegram and ask him if it refreshes his recollect|ion. 

Mr. Newman: I object to that, Mr. Examiner, on the 
ground that, irrespective of the fact that the c|ontents of 
that telegram mav be found in the record of ai|i old case, 
the truth of the fact is that it is nothing but a telegram 
more or less, and I think until the purpose of it is shown 
it is inadmissible. 

Chief Examiner Yost: The telegram itself wilf no doubt 
disclose the purpose of it. The Examiner feel^ that any 
telegram from the Federal Radio Commission to 
996 WNYC or to its manager touching upoji matters 
then before the Commission would be relevant. 

I 

Bv Mr. Jovce: 

I 

Q. I ask you, Mr. Goldman, to read that telegram and 
state whether it refreshes your recollection as to any 
communications either through the medium of telegram 
correspondence or otherwise transmitted to you on or about 
that time. A. ‘ 4 November 12, 1928, Radio Station”- 

Mr. Weisman: Just a minute. The question ^loes not 
ask you to read the telegram into the record at alb It just 
asks you to read it and see if it refreshes your recjollection 
if you received the telegram. 

The Witness: You want me to read it? 

Mr. Joyce: Yes, read it. 

Mr. Weisman: Yes, but not on the record. 
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The Witness (after examining telegram): Yes, sir, I 
recall it. 

Bv Mr. Joyce: 

•> * 

Q. Now, having refreshed your recollection, Mr. Gold¬ 
man, will you state just what the terms are of the telegram 
that you received on or about November 12, 1928, insofar 
as vour memory serves vou. 

Mr. Weisman: I object on the grounds that the contents 
of the telegram should not be described in oral testimony, 
and the telegram itself is the best evidence. 

Chief Examiner Yost: A copy of the telegram properly 
certified in duplicate will be admitted. 

Mr. Jovce: I am not offering it in evidence. I have 
refreshed the recollection of the witness so that he 
997 is in a position to tell just exactly in regard to the 
telegram he received from this Federal Radio 
Commission. 

Chief Examiner Yost: What is your question now? 

Mr. Joyce: Upon reading that, it refreshes his recollec¬ 
tion as to any correspondence either through letters or 
telegrams that he mav have received some time in the 
month of November, 1928. 

Chief Examiner Yost: He answered that in the affirma¬ 
tive—did you not, Mr. Goldman? 

The Witness: Yes, I recalled it after I read it over. 
May I just explain to you, Mr. Yost, so you may- 

Mr. Weisman: No. 

The Witness: With permission of Mr. Yost. 

Mr. Weisman: Mr. Examiner, I submit a voluntary 

statement be made off the record or if anv other testimonv 

• % 

be given- 

Chief Examiner Yost: You may object to the statement 
after he has made it. 

The Witness: I have no objection either one way or the 
other, whether it is off the record or on the record. I just 
want to keep clear in your mind that I have a tremendous 
big department in the City Government, and employ close 
on to four thousand people, and there is millions of tele¬ 
grams and things like that and different stuff going on all 
the time. 
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By Mr. Joyce: 

Q. Just for the purpose of enlightening Mr. Yost, just 
give a short resume of exactly what those burdens or those 
tremendous amount of detail and so forth consist of. A. 
Well, I endeavored to say that in the beginning. 

998 Q. Give it to us now. A. You see, the Department 
of Plant and Structures operates and maintains all 

the bridges of the Citv of New York, number ng about 
fifty-five. It operates all the ferry services. It has the 
recommendation and granting of the franchises on such 
roads like the New York Central, Pennsylvania, Baltimore 
& Ohio. It operates one of the largest central mojor repair 
shops. It operates the emergency buses of the City. It 
operates a trolley line. It operates a taxicab service. If 
it is called upon by his Honor, the Mayor, to carry out 
various functions in connection with public receptions, the 
famous boat, the Macom, is under the Department of Plant 
and Structures, that meets all distinguished guests. 

So I onlv cite that to show that it is natural for one in a 
•> 

position of mine to not recall all these details or] possibly 
every telegram or communication that would coirje to me, 
but can in its general knowledge or its general way pri¬ 
marily, dependent in part upon the subdivisions of the dif¬ 
ferent branches of the Department. I thought you ought 
to know that, in being verv frank and sincere ill mv ex- 
planation to you and the Commission and those present. 

Q. Now in regard to the telegram that you received in 
the month of November, 1928, will you just make a state¬ 
ment? A. In reference to that telegram, as slated, it 
speaks for itself as to the question of its alternate days or 
such arrangements that we can mutually agree on, but 
nothing definite from the Commission in itself saving that 
we must come to any mutual arrangement , but merelv 

999 placing that matter into our own hands. 

The City of New York has, as far as the Depart¬ 
ment of Plant and Structures is concerned, no grievance 
with WMCA. It has the grievance of the fact that it 
wanted to maintain the continuity of its wave length. We 
felt in justice to the City, or I did as the Commissioner, that 
we were entitled to that full time. The representatives of 
WMCA- 

Q. May I stop you just a moment? A. Yes, sir, surely. 
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Q. To ask you a question. After the decision was handed 
down by the Court of Appeals of the District of Columbia, 
what were thei rights of Station WNYC on the channel 570 
kc. as regards the utilization of time? A. Well, it was the 
same as the order originally adopted and issued by the 
Federal Radio Commission. 

Q. And that is what? That is not on the record. State 
specifically what rights you had to the use of that wave 
length ? A. The rights that we had was to operate on alter¬ 
nate davs. 

Q. Beginning on a particular day? A. Beginning on a 
particular day. 

Q. That date is what? A. I do not just recall that par¬ 
ticular date. It mav have been in Julv, 1928. 

Q. And tlie license that was issued was that the City, 
WXYC, was to operate on alternate days beginning from a 
certain date? A. Yes, sir. 

1000 Q. Now, continue. A. Due to the question on the 
part ofl WMCA in a conference held in which they 
pointed out that to go on alternate days would affect them 
materially in conducting of their business in their commer¬ 
cial prospects and their financial advantage through their 
legitimate business in the commercial broadcasting busi¬ 
ness, we explained to them that we endeavored to carry out 
the Commission’s order and were prepared to go on alter¬ 
nate davs. After considerable discussion we came to this 
conclusion: The Citv of New York, due to emergencies 
arising, due to important civic functions, due to important 
messages that the Mayor or members of the Board of Esti¬ 
mates would want to broadcast of public value and of 
public interest to the public at large, and affairs of dis¬ 
tinguished guests that arrive at our shores, not alone from 
foreign countries, but those associated in our own national 
government, I came to this conclusion, endeavoring to 
make the best out of a situation which was not brought 
upon us by ourselves, but by the interpretation of the Com¬ 
mission, to the effect that we would have a gentleman’s 
understanding under a flexible arrangement whereby we 
would give the courtesy of extra hours based upon the fact 
that they in return would make necessary provisions in 
their commercial contracts that when the City called upon 
them to give back the time which they in return extended to 
them, that I agreed to see- 
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Mr. Joyce: Will we adjourn until Mr. 
on his conversation? 

Chief Examiner Yost: Yes, the Examiner suggests that 
Mr. Weisman discontinue his conversation with counsel. 

The Witness: I don't know whether that is done 

1001 to interrupt me or not, or get me off my thoughts of 
mind or anything. 

By Mr. Jovce: 

Q. Well, it has interrupted you. You have los: the con- 
tinuitv of vour thought, have vou not? A. Yes, sir. Will 
vou read what I had stated? 

i 

(The Shorthand Reporter thereupon read the) last un¬ 
completed sentence of the witness’s answer 4bove re¬ 
corded.) 

Bv Mr. Jovce: 

» * 

Q. Were you directed by the Radio Commission in this 
telegram to which vou have referred that vou must, in the 
absence of an agreement, do any particular thing? A. 
No, sir. 

Q. In connection with the utilization of the station in 
accordance with the license that was issued to bq used on 
alternate days? A. It stated we were always prepared to 
go on alternate days. What I wanted to explain to the 
Examiner when unfortunately I was interrupted was the 
fact that in this gentleman’s understanding ancl in this 
flexible arrangement and through the courtesv of the time 
that the Citv wanted to extend to WMCA was to get back 
under this understanding in which they were to insert in 
their commercial contracts in order that they would re¬ 
ceive that self-protection under their arrangement, they 
were to return back the sharing time to us. That' was mv 
distinct understanding. That was the original Arrange- 
ment. I regret very much to say to the Examiner {hat that 
agreement, if it can be called an agreement or a{i under¬ 
standing, has never been carried out on tliej part of 

1002 WMCA. They have on occasions complied with it, 
but on other occasions, the majority of times, not. 

Q. Did WMCA, the sharing station, ever show any de¬ 
sire on their part to operate in accordance with the license 
issued? A. No, sir. 


Weisman carries 
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Mr. Weisman: I move to strike the answer and object 
to the question on the ground the facts will speak for them¬ 
selves and the conclusion of the witness is not binding. 

Chief Examiner Yost: He is stating that as a fact. It 
is overruled. 


Bv Mr. Jovce: 

* « 

Q. Did you answer the question, Mr. Goldman? A. I 
did answer it. 

Q. Did you ever endeavor to have the license as issued 
to WXYC go linto effect so that the station WNYC would 
operate on alternate days and WMCA operate on alter¬ 
nate days? A. Well, I think there is a letter on file with 
the Commission to that effect. 

Q. And did you ever write WMCA to the effect that vou 
were going to carrv out the direction of the Federal Radio 
Commission through the license issued by them, which 
direction was upheld by the Court of Appeals of the Dis¬ 
trict of Columbia? A. I think vou will find that as a 

% 

matter of record. 

Q. While he is looking for the letter, would you refresh 
vour recollection in connection with that telegram bv read- 
ing it to me, Mr. Goldman, and state in connection with 
the telegram anything that vou mav not have stated on 
the record that the telegram refreshes your recollection 
about? i A. Well, I thought I explained that, but T 
1003 will try to exemplify it possibly in a different way. 

As stated, the Commission says we should operate 
on alternate days, and that if we could come to some un¬ 
derstanding among ourselves that was a part of an ar¬ 
rangement, I believe, as I understood the Commission’s 
interpretation, was among ourselves in that effect, and 
pending the fact that we could not come to any understand¬ 
ing of that kind, then the request of the Commission would 

have to be observed under the license of alternate davs. 

% 

Q. That is, that you operate on alternate days? A. Alter¬ 
nate days. That would be the interpretation. 

Q. In the absence of any agreement? A. In the absence 
of anv agreement. 

Q. In connection with the letter that you wrote to WMCA 
station, was that letter caused by any act on the part of 
WMCA in regard to the temporary arrangement which was 
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then more or less in effect as to the division of time that 
compelled you that you insist that you were going Ito operate 
on the license as then in effect? 

Mr. Weisman: I object to it on the ground that what 
causes the writing of a letter is the operation of a per¬ 
son's mind, is not binding on Stations WMCA anjd WPCH. 

Chief Examiner Yost: Will you read the question, please? 

(The Shorthand Reporter read the pending question as 
above recorded.) 

Chief Examiner Yost: He may answer that, ije can tell 
whether or not it was caused by any action of WlVICA. 

Mr. Weisman: I think the proper thing is to state the facts 
and let the Examiner or the Commission find out 
1004 whether it was good cause or not. 

Chief Examiner Yost: That is what hej is asked 
to do. j 

Mr. Weisman: He is asked whether that was tjaused by 
anything. The answer to that question is yes or no. 

Chief Examiner Yost: He asked him to state, if the 
Examiner understands, if any act- 

Mr. Weisman: No, he said state what that was caused 
by, not the facts, but the conclusion and operation of the 
person’s mind. I don’t know what induced him to send 
that letter, but he may state the facts. That is all light. 

Chief Examiner Yost: He mav state the facts. He may 


answer that question and explain it. 

The Witness: The facts involved in the sending of that 
letter was not something that I picked out of the clear sky. 
I naturallv wrote it based on facts, and the facts involved 
of course an absolute refusal on the part of WMCA not 
living up to their gentleman’s agreement that they were to 
either divide the time and give back such time as was loaned 
or extended to them through the courtesy, when I reached 
that stage that I thought it was time for the Comm: ssion to 
know the true facts involved in the case. That is the only 

thing prompted the letter. 

■ 

By Mr. Joyce: 

Q. For the purpose of refreshing your recollection as to 
one of the reasons that brought about the sending] of this 
letter to WMCA, I show you this clipping and ask you if 


536 


CITY OF NEW YORK, DEPT. OF PLANT 


upon reading that it refreshes your recollection as to one 
of the reasons for the writing of the letter to the Station 
WMCA. A. That would be one of the reasons, but 
1005 there were many more than that particular one. If 
you want me to make reference to that one I will do so. 


Mr. Joyce: I call on WMCA or the Knickerbocker Broad¬ 
casting to produce a letter dated February 4, 1929, to the 
Greeley Square Hotel Company, Broadway and 34th Street, 
New York, under date of February 4, signed by Albert 
Goldman, Commissioner. 

Chief Examiner Yost: Is WMCA in position to provide 
such letter? 

Mr. Weisman: I have no such letter. It was not addressed 


to us, as you can see. 

Mr. Jovce: It is in the files of the station. 

Mr. Weisman: If vou know thev are in the files, go and 
get it. 

Mr. Joyce: Well, then, I call attention of the Examiner 
to the fact that that letter is necessarilv in evidence, as a 
copy of it was transmitted to the Federal Radio Commis¬ 
sion at that time. I offer in evidence, in the absence of the 
production of the original, a copy thereof. 


Chief Examiner Yost: 


That is, you are offering a copy of 


a letter to the Commission? 


Mr. Jovce: I offer it in evidence. 

Chief Examiner Yost: Letters are not admissible under 


the rules. The Examiner has always held that orders, tele¬ 
grams and letters from the Commission may be introduced 
as evidence, but under the rules it provides that letters are 
not admissible. The fact of a letter may be established. 

Mr. Jovce: I offer it in evidence. 

Mr. Weisman: I object to it. 

Chief Examiner Yost: It may be marked for identification. 


1006 By Mr. Joyce: 

Q. I ask you, Mr. Goldman, to read this letter and re¬ 
fresh vour recollection so that vou mav be able to testifv 
as to just what the contents of that letter was that you sent 
to the WMCA station and transmitted a copy thereof to the 
Federal Radio Commission at the same time. 

Mr. Weisman: May I see a copy of that, Mr. Joyce? 

Mr. Joyce: Yes. (Handing paper to Mr. Weisman.) 
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Mr. Weisman: Was there an answer to that letter, Mr. 
Joyce? 

Mr. Jovce: Yes. 

Mr. Weisman: Let us see the answer and maybe we can 
put them both in. 


By Mr. Joyce: 

V * 

Q. Has your memory been refreshed sufficiently so that 
you can testify as to just what you wrote to them at that 
particular time? 

Mr. Weisman: Just a moment, please. May we have the 
answer to this letter which you just had in your hand, and 
maybe we can put them both in evidence? Let ipe see the 
answer which you just had in your hand, Mr. Joy^e. 

Mr. Jovce: Do vou insist that vou would like tb have the 
* •> * 

letter which I just had in my hand in evidence? 

Mr. Weisman: No. I want the answer to thai letter of 
February 4, 1929. 

Mr. Joyce: If there is an answer? 

Mr. Weisman: Yes, if there is. 

Mr. Jovce: That is 0. K. 

* 

1007 Mr. Weisman: May we have it, please? 

Mr. Joyce: I do not happen to have it. I am going 
to offer the answer to that letter in evidence in a few min¬ 
utes, answer of WMCA station. 

Mr. Weisman: All right. Let us have the answer and the 
letter, and I have no objection to the letter goin^ in in its 
present form. 

Chief Examiner Yost: If these letters are the basis of 
an agreement or evidence of a failure to disagree, they may 
be admitted in the record. 

Mr. Joyce: Yes, I offer them for that purpose, two pho¬ 
tostatic copies. 

Mr. Weisman: I withdraw the objection. 

(Two photostatic copies of letter from Albert Goldman, 
Commissioner, to Station WMCA, dated February 4, 1929, 
were received in evidence, marked 4 4 Docket 1337, 1341 and 
1416, WNYC Exhibit No. 4,” and the same are on file with 
transcript of record with the Federal Radio Commission.) 


36—5695a 
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By Mr. Joyce: 

Q. Mr. Goldman, after that letter had been transmitted 
by you to Station WMCA, will you explain to Mr. Yost just 
what transpired? A. Well, the question involved in 1929 
when we agreed—when I say “we”, the City—to broadcast 
the dinner for the Honorable Judge Hughes-. 

Mr. Weisman: The question is subsequent to that. 

Bv Mr. Jovce: 

Q. I am saying subsequent to that. That is in evidence, 
the letter, and it states therein one of the reasons 

1008 why the carrying out of the order-. A. Well, put 

the question again. 

Q. Now I ani asking subsequent to the transmitting by 

vou of the letter to WMCA, what did WMCA do in connec- 

tion with that advice that you gave them in that letter, to 

the best of vour recollection? A. To the best of mv recol- 
• • 

lection, I just don’t recall their answer to the letter, but I 
do know this, that when we tiled the notice to the Commis¬ 
sion, which was prompted in a measure by this communica¬ 
tion, WMCA immediately got out an injunction, with the 
thought in mind to prevent us from carrying out the li¬ 
censed order of the Commission to the alternate days. 

Q. That injunction proceeding brought by WMCA was 
for the purpose of keeping you from doing what? A. 
Keeping us from doing what we had originally understood, 
that we were to have such time on such occasions that arose 
to give back to us the extra time that we extended in our 
gentleman’s understanding as a courtesy to them. That 
was refused. 

Q. And the injunction was to prevent you from func¬ 
tioning under the license issued, that is on alternate days? 
A. Yes, sir. 

Q. Now, do you recall in whose name that injunction was 

brought? A. When vou sav “in whose name?”- 

Q. In whose name the injunction was sought to restrain 
the city from operating on alternate days under the license 
which it then had the use to or gave it the right to 

1009 operate. A. In whose name the injunction was 
sought ? 

Q. Who sought the injunction? A. I would not know, if 
you mean the individual, or something like that. I thought 
it came direct from WMCA. 
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Q. For the purpose of refreshing your recollection I 
hand you these papers, and upon having read itj does it re¬ 
fresh your recollection as to the individual or corporation 
that brought that proceeding to enjoin you fronji operating 
your station on alternate days? A. Yes, sir. 

Q. Who sought the injunction? A. The Associated 
Broadcasters association. 

Q. Now, Mr. Goldman, will you proceed to tell us in con¬ 
nection with these troubles that you had in connection with 
the functioning of WNYC on this channel 570, pr sharing 
time? A. Well I thought I covered that, but- 

Q. Right down to date if possible. A. The trouble 
brought about by the question first based upon thp alternate 
days and then the question again based upon th^ fact that 
an understanding of swapping time was never carried out. 

Q. Will you continue, Mr. Goldman, from the phint where 

this injunction was sought on to the disposition of that 

proceeding, if there was ever any court disposition? A. 

I don’t know just what the court’s disposition was, Mr. 

Jovce. 

* 

1010 Q. Are you familiar with the details so that you 
might be able to testify, or are the others in the 
WNYC station who have the necessary knowledge to testify 
in those matters? A. I believe you will find in all proba¬ 
bilities the director or assistant director of programs would 
have that detail knowledge, and in all probabilities the en¬ 
gineer in charge would also have that knowledgp, because 
where questions of that kind would come to me thpre refer¬ 
ence would be made back to him. ! 


Q. All right now, just testify then as to those tilings that 
you have knowledge of and can personally acquaint tills 
Commission with. A. My only knowledge and my only 
vital interest as far as the city was concerned thiiough the 
medium of the Department was the fact that we kvere not 
getting the equalization of time, and every attempt within 
reason on our part to gain that understanding so that there 
would be a fair basis of time divided on a 50-50 basis, that 
continued practically month in and month out; spmetimes 
in a very friendly sort of way, and other times with un¬ 
pleasantries. We would keep continually wrangling, en¬ 
deavoring to get this time, they refusing. Then we even 
would go at times and say we will give you another half 
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hour or something like that, due to the crisis of that situa¬ 
tion in order to gain the fact. It is true that the City has 
sacrificed this time. It sacrificed it on a basis and under¬ 
standing that we were dealing with a firm or corporation 
or individual that would live up to their agreement, and 
when we found out that thev could not be brought to 
1011 the realization of that understanding, then we again 
under the renewal of our license applied to the Com¬ 
mission and gave them the facts, and I believe there is a 
letter to that effect with the Commission. 


Q. Now, Mr. Goldman, did you at any time ever contem¬ 
plate or ever discuss with any representative of WMCA 
wherebv thev could assume or imagine that vou would 
allow your station WNYC to have anything less in the way 


of time than what your license called for? 


A. There was 


never any understanding between WMCA and the Depart¬ 
ment of Plant and Structures that the onlv time we would 

•> 

ever share with them was not our interpretation of the 
order given by the Commission, either on alternate days, 
or the understanding that we come to some mutual ar¬ 
rangement, and with that very understanding we demanded 
the 50 per cent of the share of that time. 

Q. Do you, Commissioner, have any right, even if you 
felt like doing it, to give away any of this time, in your 
opinion? A. Well, of course, legally I could not answer 
that question. In my opinion, under the acts of the Home 
Rule Act in the City Government, and possibly by the acts 
of the Board of Estimates and the Committee of the Whole, 
there is a doubtful question whether 1 had the right or 
whether that right had to be sanctioned by them. I am 


sorry, but I could not answer that. 

Q. Well, irrespective of whether you had the right or 
did not have the right, did you, by any thought, word, deed 
or act, ever do anything that could possibly lead this 
1012 station to believe that you gave to them any of the 
50 per cent of the full time that you were entitled 
to? A. Never did. Never. 


Mr. Weisman : I should not do it, but somebody criticized 
me as a lawyer,! so I object to it on the ground that that is 
about as improper a question as a lawyer could ask. 

Chief Examiner Yost: It is a little too broad, but could 
be put in proper form to be answered. 
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ie did, what 


Mr. Joyce: Exception. 

Chief Examiner Yost: He could testify what fi 
acts he did, but any thoughts that he had would not — of 
any interest here or have any materiality at all. 

Mr. Newman: I move the question and answer be stricken, 
Mr. Examiner. 

Mr. Joyce: I ask that the question remain on 
and I except to the ruling of the Examiner. 

Chief Examiner Yost: Read the question, MrJ 


the record 


Reporter. 

(The Shorthand Reporter read the last question as above 
recorded.) 

By Chief Examiner Yost: 

Q. By any deed or act did you do anything that indicated 
your willingness to give them this time? A. No, sir, I did 
not, sir. 

By Mr. Joyce: 

Q. Mr. Goldman, does the Station WNYC operate under 
any local laws of the City of New York? A. Yes, sir. 

Q. I hand you this pamphlet and ask you if that is the 
law that went into effect on or about a fixed date 
1013 which authorized your station to function tn accord¬ 
ance therewith? A. Yes, sir. 


laws, 
le ground 


Congress 


Mr. Joyce: I offer in evidence copies of those 

Mr. Weisman: Mr. Examiner, I object to it on t 
that the City of New York cannot by any enactment pro¬ 
vide for the operation, and that that question is exclusively 
reserved to the Federal Radio Commission, to 
and the Federal Government in general. 

Chief Examiner Yost: They may be admitted. 

Mr. Weisman: Exception. 

(Two copies of pamphlet headed 4 ‘Local La\ys of the 
City of New York” were received in evidence an^l marked 
“Docket 1337, 1341 and 1416 WNYC Exhibit No! 5,” and 
the same are on file with transcript of record with| the Fed¬ 
eral Radio Commission.) 

By Mr. Joyce: 

I 

Q. Now, Mr. Goldman, will you continue with whatever 

vou have to sav in connection vrith the various cionversa- 
* * 
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tions, transactions, that you may have had with the repre¬ 
sentatives of the WMCA station? A. Whv, I could onlv 
follow along* the line that I have already followed on. As 
I said, sometimes the pleasant and sometimes the un¬ 
pleasantries in endeavoring to come to a better understand¬ 
ing for the best interest of helping us to carry out our 
educational programs or such programs that we felt were 
of vital interest to the City. I have continually kept up 
that tight, if you would call it a fight. I have continually 
kept up that arguing, hoping to bring about in some way 
or other the question of either going on on alternate days, 
arranging our programs cordially, or have Station 
1014 WMCA share on a- equal basis of each given day, 
and that has never been able to be brought to a con¬ 
clusion. And 1 believe that is why I am here; I don’t know. 

Q. Did there come a day at any time, Mr. Goldman, where 
you finally made up your mind to what you must do? 

Mr. Weisman: Oh, no; that question is clearly objection¬ 
able, Mr. Examiner. 

Chief Examiner Yost: It is not material, whether he did 
really make up his mind. What he did is material. 

By Mr. Jovce: 

• * 

Q. What did you finally do in connection with the various 
arguments, various discussions that were had with this sta¬ 
tion, as to what you must do? A. I merely pointed out as 
was communicated to the Commission, that we could not 
come to that understanding dividing time equally on each 
given day; that we would elect to carrv out the order of 
the Commission to go back on alternate days. 

Q. What, Mr. Goldman, did you finally conclude to do? 
A. Go back on alternate days. 

Mr. Weisman: I object to that. 

Chief Examiner Yost: Yes, what he concluded to do. 

Bv Mr. Jovce: 

Q. What did you conclude to do finally? 

Chief Examiner Y T ost: What did he do ? What have you 
done? Unless there is some overt act, of course, Mr. Joyce, 
that was material. 
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The Witness: Well, I could only do the thing that 

1015 the Commission, as I understand it, would permit 
me to do, and carry out their orders, and that order 

I want to carry out. 

By Mr. Joyce: 

Q. And were you able to carry it out? A. No, sir. 

Q. And did that force you to conclude anything in par¬ 
ticular as to the future steps to be taken by die City in 
connection with the license that they had takeii out? A. 
All future steps that are to be taken by the City,} as I said, 
even dates back to 1928, and all these educational programs, 
in connection with the Board of Education, in connection 
with the College of the City of New York, with the Health 
Department, Sanitation, the museums of the City of New 
York, the Department of Markets, and such other depart¬ 
ments and such other organizations outside of city govern¬ 
ment and organizations involved in Federal Government, 
likewise in state government, all these programs, ambitions, 
and desires to construct and carry out, as I [originally 
stated, one of the largest educational programs jliat could 
be produced. We felt this, that with the medium of the 
great metropolitan area we could even, although the City 
maintains the station, there are no charges made to anyone 
and we pay no talent—we even felt that a greater step 
should be taken along educational and musical lines where 
men in the philanthropic world of ours would donate neces¬ 
sary monevs to carry on big concerts, concerts tliaJt we have 
already given, such as the Leonson and Frank Golden. 
We have many ambitions, but these ambitions have been 
held up and will be continued to be held up until some final 
determination is rendered. 

1016 If the determination is rendered that wajv we will 
naturally go back on alternate davs. Theh we will 

arrange our educational program and such other programs 
that are of an ultimate value to the City, worked out to 
its exclusive right on those alternate days. 

If the Commission decides that the two stations should 
equally divide time on each given day, and if th^it is the 
final decision, we will again attempt, and will llot alone 
attempt, but carry out set programs along educational 
lines. 
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Q. During all this time, Mr. Goldman, were there any 
conferences held in connection with this squabbling that 
was going on? ! A. Conferences with AY MCA or confer¬ 
ences with these people on education? 

Q. Xo, those with AYAICA through its representatives. 

A. AYe have been a sort of a familv that has been fighting 

in the kitchen for a long time with one another. That has 

been going on. That has been a perpetual thing, practically 

up to the present time. I say that in this sense, that my 

position is to fight for the City’s rights as I see them. 

That I will continue to do until overruled, will continue 

to carry out what I think is for the best interests of the 

Citv of Xew A'ork. That has been mv onlv endeavor. 

• • • 

Q. At those conferences if you were not present were 
you represented by anybody of the Department ? A. Yes, 
sir. 

Q. AAJio might or would those people be. if your recol¬ 
lection serves you? A. Mr. Fitzpatrick, Assistant Pro¬ 
gram Director, Mr. Brimberg, the engineer. 

1017 Q. Thev were there with vour full authoritv to 
carry on ? A. A"es, sir. 

Air. Joyce: I think that is all, Mr. Goldman. Your 
witness. 

Cross-examination on behalf of Station AAAICA and 
AVPCH. 

Bv A[r. AAAisman: 

* 

Q. AA T ere you in the City Government in 1922 to 1926? 
A. Xo, sir. 

Q. So that your testimony as to what happened to the 
radio station from 1922 to 1926 is not based upon your 
own knowledge?, A. It is a matter of record in the De¬ 
partment. 

Q. AA T hat happened between 1922 and 1926 is not a mat¬ 
ter of your personal knowledge, is it ? A. Outside of a 
record that I find there. I will answer that. It is not in 
my special knowledge, no, sir. 

Air. Joyce: If the Examiner pleases, in view of the rul¬ 
ings had heretofore I think that it is more or less neces¬ 
sary on the part of counsel for AA T AICA to confine himself 
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to the issues in question, and that is the application for 
renewal of license, since WMCA has been sharing time 
with the City of New York on this particular wave length. 
That is the one issue in question here today, and any facts 
that go beyond that apparently must not be very pertinent 
in view of the ruling of the Examiner heretofore. 

Chief Examiner Yost: Counsel for WMCA will of course 
be expected to confine his cross-examination within 
1018 proper bounds. ! 

Mr. Joyce: And I make that objection rjiyself, in 
the absence of it, it not being made bv counsel for the Radio 
Commission. j 

Mr. Weisman: Mr. Examiner, I have only ajsked one 
question. | 

Mr. Jovce: I know, but let me get mv savs on tl|ie record 
without interruptions. In view of the fact that counsel 
for the Radio Commission has been objecting to ray line of 
endeavor beyond a certain period of time on cross- 
examination. 

Chief Examiner Yost: Of course, the testimony of this 
witness that is hearsay that is not admissible. Tlicj witness 
has testified to matters that are within his own personal 
knowledge, and of course he is competent to satisfy as to 
such matters or to present such official records! as arc 
properly certified or properly identified by him. 1 

The Witness: T would be verv glad anv records vou 

C 1 • j % 

want to present them to you, sir. 

Chief Examiner Yost: Of course, the Examiner )iad ref¬ 
erence to those that have been identified by you Hud pre¬ 
sented. That was all. I 


Bv Mr. Weisman: 

Q. Commissioner, will you please state for the record 
the channel upon which WNYC operates? A. Are you re¬ 
ferring to the 570 channel? 

Q. Yes. A. What do you want me to explain. ! 


Q. Station WNYC operates on the 570 kilocycle 
1019 channel, is that correct? A. I would not sa|y that, 
because I am not an engineer. It is up to Mr. Brim- 
berg who has charge of that. 

Q. If you don’t know anything, Mr. Goldman, it is per¬ 
fectly all right to so state. Who are the employees under 
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your supervision or in charge of the radio station WNYC? 
A. I thought I stated that, but I will state it again. 

Q. Yes. A. The director of the programs is Mr. Christy 
Bohnsack. The assistant director is Mr. Fitzpatrick. The 
engineer in charge of the station is Mr. Brimberg. They 
are the key men in the operation of that station. 

Q. Are those all of the employees of that station? A. 
Thev are close on to twentv-one. 

Q. Will you please name them? A. They vary in the 
summertime, due to the operation of the music in the park 
that we broadcast. We put extra men on in the summer¬ 
time. 

Q. Will you please state for the record the regularly 
employed persons of WNYC? A. I believe Mr. Brimberg 
has a record of them. 

Q. No; I am asking whether you know. A. I said in the 
beginning there is close on to four thousand employees in 
the Department of Plant and Structures. I do not think 
it is fair to expect me to remember every name of every 
member of the Department of Plant and Structures. 

Q. Is it your testimony, then, that you cannot name the 
regular employees of Radio Station WNYC? A. 
1020 No, that is not mv testimonv; to that effect. 

Q. Well, you either know them or you do not 
know them? A. I know them. 

Q. Well, then please state their names. A. Well, all 
right. I have given you Mr. Brimberg. There are two Mr. 
Brimbergs in there. There is Mr. Fitzpatrick. There is 
Mr. Bohnsack, Miss Jones, and I just cannot recall the 
names of the remainder. 

Mr. Joyce: Just a suggestion, as you go along the line 
probably ask the engineers, announcers, and so forth, and 
it might sort of bring it up to him. 

Chief Examiner Yost: The Examiner held in cross-ex¬ 
aminations in similar hearings the names of the employees 
are not at all material, unless there is something else in 
connection with it. 

Mr. Joyce: Yes. That was the showing in my cross- 
examination. 

By Mr. Weisman: 

Q. Will you state, please, the number of employees in 
the engineering department of the station? A. The num- 
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ber of employees in the engineering department? The 
engineering forces are under Mr. Brimberg. 

Chief Examiner Yost: The Examiner suggests if there 
is a witness better qualified to give this information than 
Mr. Goldman, let such witness testify with reference to 
such facts. | 

The Witness: Mr. Brimberg can give you that informa¬ 
tion. 

Bv Mr. Weisman: 

1021 Q. Who controls the payroll of those men? A. 

The payroll of the men—that goes through the pay¬ 
roll division of the Finance Department. 

Q. And who determines their pay? A. That is based 
upon the Board of Estimates and the Direct o^ of the 
Budget. 

Q. Upon whose request is the payroll fixed? A That is 
by law and the ruling of the Board of Estimates. 

Q. Commissioner Goldman, you know what I mehn, don’t 
you? A. Well, if you explain to me in detail- 

Q. Isn't it a fact that you as the Commissioner of the 
Department of Plant and Structures prepare a budget for 
the Board of Estimates? A. Yes. The budget goes into 
seven or eight million dollars. 

Q. Yes, and in that budget you have a separate item for 
the radio station WXYC? A. Yes, surely. j 

Q. And that budget you transmit to the Board of Esti¬ 
mates? A. That is right. 

Q. And you tell the Board of Estimates what fujids you 
need to run that station? A. Sure. 

Q. And in that budget you separate the nature jmd the 
kind of employees employed by that station? A. That is 
right. 

Q. And the sums to be paid to each employee? A. 

1022 That is correct. 

Q. And the total budget for that Department? A. 

Yes, sir. 

Q. And the money, the only money that is spent by the 
City of New York is that that is appropriated by the Board 
of Estimates and Apportionment on that budget? Aj. Well, 
in other words- 
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Q. Is that correct or not? A. That is correct. 

Mr. Joyce: All of which, if the Examiner please, is run¬ 
ning around, running afield. What that is does not matter. 
What we are down here for today is to find out whv it is 
in connection with our application for renewal of license we 
are having an argument. That is the question that is be¬ 
fore the Examiner. There are four thousand employees 
and he has told it. Ask him about anv other subdivision of 
his Department of Plant and Structures the names of any 
of them and how he fixes the various salaries and he would 
probably give the same answer. Their budget runs into 
seven or eight million dollars a vear. We will give vou the 
list, we will give you every penny that they spend and how 
they get it. We will put it all in. 

Mr. Weisman: Mr. Examiner, it is very important, and 
the Examiners and the Commission have repeatedly said 
that the financial responsibility of any station is in issue. 

Chief Examiner Yost: Yes, but it is the City of New 
York. 

Mr. Weisman: I know, Mr. Examiner, but I have already 
established that the only funds available for that 
1023 station are those funds which the Board of Inti¬ 
mates appropriate for that station. They cannot get 
another nickel. 

^ 1 . I ^ c e. If he will stop we have other appropriations. 
And besides that, he appreciates the fact that there are 
division heads that will give Mr. Weisman all this informa¬ 
tion if he will wait until they come on the stand. 

Mr. Weisman: Now I intend to establish here that the 
funds of Station WNYC are so limited that it is impossible 
for them to run the station in the public interest. Now 
may I not be permitted to do that? 

Chief Examiner Yost: Of course, finances are necessary 

• * 

to operate the station. 

Mr. Weisman: Yes. 

Chief Examiner Yost: And if it can be shown that thi£ 
station has not available sufficient finances, of course, that 
would be material. 

Mr. Weisman: That is exactly what I am trying to prove. 

The Witness: The budget is in the neighborhood of $70,- 

000 a vear for the radio station. 

* 
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By Mr. Weisman: I 

Q. Why did you say you did not know anything? 

Mr. Joyce: He did not say he did not know anything. 

The Witness: I did not know what you were driving at. 
Now that you have finally told me, I can tell you that. 

By Mr. Weismann: 

Q. Now, do you know- A. Yes. 

Q. —into what items that $70,000 is divided?! A. Yes. 
It is divided partly between what is termed person- 
1024 nel, and then the other division is divided into what 
it costs for the necessary apparatus. 

Q. Mr. Brimberg, your chief engineer, just handed you 
a sheet indicating what? 

Mr. Brimberg: Indicating nothing. This is a sheet that 
Commissioner Goldman gave to me. 

Air. Weisman: No; when you come to testify we will 
get to that. 

By Air. Weisman: 

Q. Now I hand you a copy of the City Record, which 
contains, say, the budget for 1932? A. Yes. 

Q. Will you please turn to the budget for the Department 
of Plant and Structures? A. (Request complied with.) 

Q. Is the radio station WNYC listed in the budget under 
the item “Radio Telephone Broadcasting”? A. That I 
could not answer. 

Q. Well, look at it, please. A. (After examining docu¬ 
ment:) Yes, sir. 

Q. And is that a correct copy of the budget for your de¬ 
partment with respect to radio station WNYC? 

Air. Jovce: Is that as of the date of that? 

A. Yes, I was going to answer that, Air. Joycg. That 
is correct, and it was inserted in the budget. Budgets are 
modified from time to time under certain conditions or 
where sometimes budgets are made where the full bxpense 
is not allowed and we are requested to come in later asking 
for additional money. Sometimes that is not allowed. 
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1025 By Mr. Weisman: 

Q. Were these items correct at the time they were sub- 
mitted by you to the Board of Estimates! A. I don’t 
know about these particular items here, but the items that 
I submitted are the Department submitted, that is our 
finance men in the Department who submit them to the 
budget, they were correct. 

Q. Now I ask you again, are these items correct, after 
your looking at them! A. I would sav ves. 

Q. All right. Now will you read them into the record, 
please! A. Sure. “Radio engineer, $5000. Program di¬ 
rector, $4200. Assistant program director, $3240. Broad¬ 
casting supervisor, $2940. Musical supervisor, $2940. An¬ 
nouncer, $2940. Announcers, two, $2640, $5280. Public 
address operators, 3 at $2640, $7920. Radio operators, 2 
at $2340, $4680. Radio operators, 2 at $2160, $4320. Sched¬ 
ule total is $43,460.” 

Chief Examiner Yost: Was any date given in connection 
with that! 

Bv Mr. Weisman: 

* 

Q. What is the date of that! A. It says here budget for 
1932, and the date when this was held October 31, 1931. 

Q. Now, Commissioner, you do not devote any particular 
time to the radio station, do you! A. 1 devote this time to 
the radio station: in its general executive way, but not in 
its detail w T ay. 

1026 Q. Then that you leave to the persons who are in 
the employ of the City of New York! A. Yes, sir. 

Q. In your Department! A. Yes, sir. 

Q. And in that division of your Department it is known 
as the Radio Broadcasting Station WNYC! A. That is 
correct. 

Q. And the responsibility for the conduct of the station 
in its details falls upon those people, that is correct! A. 
That is correct. 

Q. Your time is taken up with a multiplicity of duties in 
connection with your department! A. Yes, sir. 

Q. You are considered a member of the Mayor’s cabinet, 
so to speak, isn’t that correct! A. Absolutely. 

Q. And your position is an appointive one by the Mayor! 
A. That is right. 


AND STRUCTURES, VS. FED; RADIO COM. ET AL. 551 

Q. And each Mayor appoints his own heads the de¬ 
partments? A. That is correct. 

Q. And a change in administration changes the heads of 
the departments, isn’t that correct? A. If they io elect to 
change. 

Q. Yes, and a change in the political face of the head of 
the government certainlv carries with it a change of the 

* 'ZP 

heads of the departments? A. That does not neces- 

1027 sarily follow. Some of them hold them o\(er. 

Q. You have not held any public office prior to your pres¬ 
ent job? A. No, sir. 

Q. And your first appointment was by Mayor Hylan, was 
it not ? A. No, sir, by Mavor Walker. 

Q. Mayor Walker, when he first took office? A. Yes, sir. 
Q. And you had no public office under Mayor Hylan? A. 
No, sir. 

Q. So in the case of your department there was ja change 
of head when there was a change of administration? A. 
In my Department, yes. 

i 

i 

******* 

1028 Q. It was your plan and your thought, as you testi¬ 
fied, to have a full time radio station? A. Yes. 

Q. And the program which you have in mind so that the 
station might be educational and properly conducted re¬ 
quires in your opinion a full time station? A. Yes, sir. 

Q. And it has been your ambition and your desire as the 
person responsible ultimately for the station to qbtain a 
full time station if that were possible, and to operate every 
dav in the week; isn’t that correct ? A. That is correct. 

Q. If you went on alternate days, Commissioner, you 
could not operate every day in the week, that stands to 
reason? A. No. 

Q. One of the important purposes of the station,j as you 
have testified, is receptions to public officials and other dis¬ 
tinguished guests of the City of New York? A. Well, 
would vou give a little more? 

Q. Including that? A. Including that. 

Q. And those occasions may arise at any day in 

1029 the week? A. Yes, sure. 

Q. And they might even arise in a day when 
WMCA would have the entire day? A. That is correct. 
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Q. And it was for that reason, among others, that you 
found it expedient under the circumstances to divide each 
day with WMCA rather than to operate on alternate days? 
A. No, I wouldn’t answer that. 

Q. Do you say that that did not enter into it? A. That 
entered into it from your side. 

Q. Did it enter at all from your side? A. No. My side 
was endeavoring to carry it out and to cooperate and to do 
everything humanly possible. We had no axe to grind. 

Q. I didn’t say you had, Commissioner. As a matter 
of fact, you recognized WMCA as a station operating for 
the public interest, do you not? A. I have no criticism to 
make of the station. 

Q. And you are acquainted with the general operation 
of Radio Station WMCA? A. Yes, sir. 

Q. And you know Donald Flamm, the president of Radio 
Station- WMCA and WPCH? A. Yes, sir. 

Q. And you know some of the other persons connected 
with the station? A. I know quite a few members of the 
Station WMCA. 

Q. Yes, and you are not finding any fault or criti- 
1030 cism with them at all, are you? A. There is no per¬ 
sonal feeling in this. There is no grievance. There 
is nothing whatsoever. I am merely doing what I think, as 
far as I am concerned, is the best I can do for what I think 
is for the best interests of the City. 

Q. Of course, and you have spoken over Radio Station 
WMCA several times at public functions, have you not? A. 
Not alone spoken over WMAC. I believe I spoke over 
WPCH and other stations. 

Q. Yes, that is right. And you know the general reputa¬ 
tion of Radio Stations WMCA and WPCH in the City of 
New York? 

Mr. Jovce: Ask him if he does know. 

Chief Examiner Yost: The Examiner has always held 
that in connection with the public service record of any 
broadcasting station, personal opinion is not proper testi¬ 
mony. What we want is facts, what the station broadcasts 
may be shown, but the reputation of the station is estab¬ 
lished bv what it does. 

Bv Mr. Weisman: 

* 

Q. And vou are acquainted generally with what Radio 
Stations WMCA and WPCH do? A. Yes. 
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Q. And you find no criticism, as you say, with the opera¬ 
tion of those stations? A. Well, may I answer tjhat with a 
little explanation? 

Q. Certainly. A. I might criticize something that may 
be on the National Broadcasting station] I might 

1031 criticize something that would be on WOK. I might 
criticize something that would be on any station. I 

might even go so far as to criticize something on WNYC. 
I would criticize something on WMCA just as I would on 
WPCH, or anv other station. 

Q. That is exactly what I was trying to get at. | In other 
words, there might be a personal criticism with respect to 
the operation of any station in the country? A. jl think so. 

Q. But outside of those isolated criticisms }fou would 
say, would you not, that WMCA and WPCH ar^ operated 
in the public interest? 

Mr. Joyce: Wait a minute. I object to the question. 
Chief Examiner Yost: Sustained. 

Mr. Joyce: Does he want to qualify this witness as an 
expert ? 

Chief Examiner Yost: Objection sustained. 

By Mr. Weisman: 

* 

Q. Does the Department of Education of the City of New 
York, Commissioner, conduct and have under it the super¬ 
vision of the public school system of the City of New York? 
Isn’t that correct? A. Have under what? 

Q. The control and the supervision of the public school 
svstem of the City of New York. A. There is a[ division 
there. The State has something to say on it. 

Q. Yes, and then the Department of Education? A. 
Yes. You see, there are a number of things that are man¬ 
datory by the State rights in connection with the 

1032 Board of Education. 

Q. The head of the Department of Education. 
There are other bodies involved, the Department of Edu¬ 
cation of the State of New York, is there not? A. Yes. 

Q. And there is the Board of Vocation of the' City of 
New York, is that right? A. Yes. i 

Mr. Joyce: May I interrupt him atrthis time, Mr. Yost? 
In view of the fact that this witness has testified thait insofar 
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as anv control of the Citv Government is concerned these 

* V 

activities have been assigned to the Department of Plant 
and Structures, anything else that he mav give mav be 
right and may be wrong. It may not enlighten us and in¬ 
cidentally is not getting us what we are after, what we are 
down here for. 

Chief Examiner Yost: The questions should be confined 

to the issues and relate onlv insofar as this witness has 

* 

particular knowledge of this Department that affects Sta¬ 
tion WNYC. Nothing else is of interest here. 

Mr. Weismap: Mr. Examiner, so there will not be any 
question about the nature of the testimony—— 

Mr. Joyce: We will have a witness here, Mr. Yost, that 
can give us all the information that he wants about the De¬ 
partment of Education, and he can fill him up with a lot of 
valuable information, if that is all he wants. 

Chief Examiner Yost: Insofar as it relates to the pro¬ 
posed broadcasts of this station, it is admissible. 

Bv Mr. Weisman: 

1033 Q. Now, Commissioner, the several heads of the 
departments of the City of New York have made 
requests upon you, have they not, for time on the air over 
WNYC? A. Yes, sure. 

Q. And it has been your desire to furnish that time when¬ 
ever possible? A. Yes, sir. 

Q. And that, is it not, Commissioner, is the main pur¬ 
pose of operating that station? A. No, that is not it. 

Mr. Joyce: Speak up a little louder, Commissioner, 
please. 

The Witness: The question was asked, was that the main 
purpose, just to allow the City heads of the government to 
broadcast and talk. I told him that was not one of the 
main functions. 

Bv Mr. Weisman: 

Q. Your complaint, it' you may call it that, with respect 
to the limitation of facilities of WNYC, is that there are 
not sufficient hours available to the station to operate its 
ambitious program; isn’t that correct? A. Yes, that is 
correct. 
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Q. And if the Commission should grant to i:he City of 
New York additional hours of operation, that criticism 
would be removed? A. Yes, sir. 

Mr. Joyce: I object to that question, in view of the fact 
that at the present time under the existing license we are 
not asking the Commission to give us any additional time. 
We are asking the Commission to renew our license 

1034 as it exists, which entitles us to alternate days or 
its proportion divided with WMCA. We are not 

asking for additional time. I want that distinctly under¬ 
stood. We stand flatfootedlv on the application for re¬ 
newal of license before this Commission. That is that we 
are entitled to alternate days on this channel, or, if we see 
fit to enter into an agreement with the sharing station, to 
have a proportion in accordance with the time agreed upon. 
That is what we are here for. We stand on that, and we 
are perfectly willing to have the issue go in the Record and 
not say that the application speaks for itself, when I en¬ 
deavor to find out what the sharing station seeks and could 
not get them to tell me. 

Chief Examiner Yost: The Examiner understands the 
contention of counsel for WNYC and also recaljs the fact 
that in the application of WTCH for WNYC tim^ the issue 
is raised of WNYC occupying the time of WTCH on 810. 

Mr. Weisman: That was the purpose of those [questions. 

Bv Mr. Weisman: 

%/ 

Q. Now, Commissioner, WMCA and W^NYC never di¬ 
vided the 570 kilocycles channel on alternate dafs, did it? 
A. Yes, sir. 

Q. For how long? A. Why, I think the first week we 
tried out the test of it, I think, went on, and oiie day we 
used, I think, about two hours, or you used two hours. I 
just don’t recall that. 

Q. But there was never a day really when one station 
was completely off the air and the other station was on 
exclusively? A. I do not say no or yes toj that, be- 

1035 cause I remember the first week we were all up in 

the air about the ruling and- 

Q. And if it happened at all- 

Mr. Joyce: Let him finish, please, Mr. Weisman. 

The Witness: And we were ready to find out the best 
way to go about it. 
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Bv Mr. Weisman: 

♦ 

Q. And if it happened at all, it was just a question of a 
day or two for experimenting? A. Well, I would not say 
that. I would not put it that way. 

Q. But in any event, if there is any question about it, it 
never went bevond a week? A. Xo, it never went bevond 
a week. 

Q. Xow, you signed your application for renewal of 
license on behalf of WXYC, did you not? A. Yes. The 
law makes me do that. 

Q. Yes, and then you swear to it and acknowledge the 
truth of the statements contained in these applicationes be¬ 
fore a notary public, as is required? A. That is right. 

Q. And who prepares the information for you to go in 
the answers to questions propounded in the application? 
A. Who prepares it? 

Q. Yes. A. The engineer of the department of the radio. 

Q. And is the engineer of the department a full time em¬ 
ployee of the radio station? A. Yes, sir, full-time em¬ 
ployee. 

1036 Q. And he knows the operating hours of the sta¬ 
tion, does he not? A. Yes. sir. 

Q. Commissioner, do you carefully examine the answers 
to the questions contained in these applications? A. I get 
the interpretations from the engineer only in a general way. 

Q. And how about the hours of operation? Do you know 
those vourself or do vou also get tiiat information from 
someone else? A. I get that from the program director or 
sometimes from the engineer. 

Q. Can you state from memory, Commissioner, what 
actual hours WXYC uses? A. I could not state that from 
memorv. 

w 

Q. Would vou know if tliev were called to vour attention? 
A. I could give vou someone who could tell vou. 

Q. Xo, would you be able to tell me? A. Xo, I don’t think 
I would be. 

Q. Xow, after you wrote the letter of February 4, 1929, 
there was an injunction served as you testified? A. Yes. 

Q. Did WXYC and WMCA ever since the writing of the 
letter of February 4, 1929, operate the 570 kilocycle chan- 




AND STRUCTURES, VS. FED. RADIO COM. ET AL. 557 

I 

nel on alternate days? A. Since writing that letter? 

1037 Q. Yes. A. Never operated on alternate days. 

Q. So that the terms of your letter of February 4, 

1929, never went into effect ? A. That is correct. 

Q. And to this day the channel is divided according to cer¬ 
tain hour schedules each day ? A. Well, it is not operated 

on alternate davs. 

% 

Q. That is right, and each station operates during cer¬ 
tain hours of each week day. A. No, that is not| just so. 

Q. WNYC is on the air every day except Sunday, is it 
not? A. It is on the air every day except Sunday. 

Q. And WMCA is on the air every dav including Sunday? 
A. WMCA is, yes. 

Q. So that both stations are on during certain hours of 
each week day and WMCA is on the air entirely oh Sundays, 
that is correct, is it not? A. They are on hours of each 
day- 

Q. That is right? A. —during the week, and WNYC 
is not on the air on Snnday. 

Q. That is right. Now, you testified that you had some 
difficulty in obtaining certain hours for WNYC which in 
your opinion should have been turned over by WMCA? A. 
That is correct. 

Q. In some instances you received those hours; isn’t that 
correct? A. That is correct. 

1038 Q. And in some instances you did not? A. That 
is right. 

Q. The procedure, if you know, Commissioner, was for 
someone in your Department to transmit a letter of request 
over your signature asking for particular time? ! A. Only 
at a later date that got into effect. 

Q. I see. A. But in the beginning that was not so. 

Q. In the beginning it did not. And you wanted an an¬ 
swer to those letters? A. Yes, sir. 

Q. Sometimes those requests were followed by telephone 
communications? A. That is correct. 

Q. Sometimes even by telephone communications from 

vou to Mr. Flamm? A. Yes. 

* 

Q. And sometimes to me? A. True. 

Q. Right. Now, isn’t it a fact, Commissioner, that 
whenever a request for time on your part was refused it 
was followed with the statement that our commercial obli- 
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gations prevented us from giving you that time? A. That 
may be true. I am not questioning that. 

Q. But whenever we refused the time it was not simply 
a prank so far as you recall it; isn't that correct? A. Not 
even mvself have said a word in that direction. 

Q. Commissioner, if I had you here all the time you 
would not have had any difficulty with us. There were not 
any recriminations so far as your requests for time 

1039 on WMCA and our refusal to give that time were 
concerned? A. Well, vou admit vou refused to give 

us time, is that correct? 

Q. Oh, certainly we do. A. That is all I was interested 
in doing, was to get time. 

Q. I am trying to bring out from you. Commissioner, 
that our refusals were not arbitrary, and if you are willing 
to make that statement I am content. A. I never ques¬ 
tioned whether' thev were arbitrarv or what thev were. 

i * • % 

The onlv thing- 

Q. Well, isn't it- 

Mr. Jovce: Let him finish his answer. 

Chief Examiner Yost: Let him finish his answer. 

The Witness: The onlv thing I was interested in was 
that when we had an understanding that when I came for 
time you were entitled to, I mean the company, that may 
have happened possibly before you were in the business— 
that they paid you for that time, and it was for that reason 
by courtesv of the extra hours that vou folks got. 

Now, when times came—there were times you would re¬ 
turn some of these hours, and there were times you would 
not, sometimes it embarrassed us. Other times we were 
able to explain it away, I mean explain to the people why 
we could not do it, in as nice and intelligent a way as pos¬ 
sible, and sometimes it happened that some of these people 
turned around and paid your station for the time. I am 
merely giving you the facts. I thought you preferred me to. 

By Mr. Weisman: 

1040 Q. Now, Commissioner, I show you a series of 
letters which bear your signature and ask you 

whether you would term those letters requests for addi¬ 
tional time in accordance with the arrangement you said 
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you had with WMCA. A. I would not consider ;hem addi¬ 
tional time. 

Q. Whether they were additional time or not ? A. Yes. 
Q. Were they requests for time? A. They were re¬ 
quests for time. 

Q. You never made the request on WMCA for time, say, 
from 6 to 7, did you! A. I don’t recall whether I did 

7 m/ 

or not. 

Q. Well, you know that WNYC is on regular daily from 
6 to 7? A. No. You could come to us, which you have, 
and ask to permit you to go in there, and if it could be 
worked out that way, you would find yourself in there. 

Q. And if we needed the time from 6 to 7, we would make 
a similar request of you? A. That is correct. 

Q. But if we wanted the time from 9 o’clock in the morn¬ 
ing to 11 o’clock in the morning, we did not coi|ne to you 
for permission, did we? A. Well, wouldn’t it stand to 
reason- 

Q. Just answer that. A. I will answer it. You would 
not come to us. I have answered that. But the reason 
for that, vou realize the number of hours you already had. 
You could not take them and keep us off the air altogether, 
could vou? I think vou have got vour reason. At 
1041 least vour station has. 

Q. Commissioner. A. Yes, sir. 

Q. I was talking about the hours from 9 o’clock in the 
morning until 11 o’clock in the morning. A. Fro)m 9 to 11 
in the morning, yes. 

Q. Those hours are used every day by WMCA, are they 
not ? A. If vou sav so I will agree to it. 

mi %i O 

Q. And for those hours we never made a request on 
WNYC, did we? 

Mr. Joyce: If you know, answer. If you do not, say so. 

A. I do not know whether you did or not, but as far as I 
can recall, to the best of my knowledge, I don’t remember. 

Bv Mr. Weisman: 

ml 

Q. What would you term, say, the letter which I show 
vou dated Julv 31, 1930, signed bv vou and addressed to 

mi mi / 7 w ml 

Mr. Donald Flamm as president of Station WMCA? A. 
This is 1930. “We have scheduled to broadcast”—(the 
witness examined the document). Yes, I recall thgt letter. 
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Q. How would you term this letter, a request for what ? 
A. How would I term that? I would term that letter a re¬ 
quest to give back some of the time that we loaned to you. 
Q. Would you use the same term with respect to all of 
these letters just shown you? A. I would have to go 

1042 over every letter. 

•> 

Q. Please do that. It is important. A. Well, to 
save time, supposing I answer it this way, rather than 
going over all these letters for you: that with the under¬ 
standing that I had with Station WMCA that where we 
wanted time in connection with these various functions, 
we would ask for the return of that time: and again ampli¬ 
fying the question of your commercial contracts involved, 
that there was to be a clause we be returned. 

Now, it is impossible in some of them letters, endeavor¬ 
ing to answer your question, there may have been time that 
might have figured even a little bit more than may be pos¬ 
sibly we were entitled to over tlie 50-50 share. That might 
* ^ 

be possible. 

Q. I am not quarreling with you about that. A. And I 
am not quarreling with you about that; I am only trying to 
answer. 

Q. What I want to know is, look at any letter you like 
and see if the term “Return of time” is used. A. Well, 
that is a return. 

Q. Did you ever use the expression “We want you to 
return the time which we loaned you" in any of these let¬ 
ters? A. The first few I looked at I do not see it in there. 

Q. Please look at all of them. A. Well, all right, if you 
sav so. 

Q. Will you take my statement that there is not that ex¬ 
pression in there? A. Yes, I will take your statement. 

1043 Mr. Joyce: I think you better read the letters in 
each instance, Commissioner, from what I can see 

around here. 

Mr. Weisman: Mr. Goldman, vou have taken mv state- 
ment before, have you not ? 

Chief Examiner Yost: That is not in issue here. 

(The witness thereupon examined the several letters.) 

Mr. Weisman: I would like the record to show that Mr. 
Brimberg is consulting with Commissioner Goldman while 
Commissioner Goldman is on the stand. 
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Mr. Joyce: We are perfectly willing to have i 
the record. 

Mr. Weisman: You recall that I was admonis 
that vesterday. 

Mr. Joyce: I will except to that suggestion o 
(hat what has just happened go in the record, if a 
back over the record on all that has transpired he 
nection with the attitude and what has been goin 
bv counsel and witnesses and everything else on 
side. I will not ask it go in the record if you s 


noted in 

led about 

t counsel, 
re will go 
re in con- 
g on here 
the other 
ee that it 


ere. 


into the 
to the is- 
eneed bv 


r 

goes in. I demand that this go in the record. If it is to all 
go in the record, now I demand that on his request just now 
all the other transactions go on. 

Chief Examiner l 7 ost: Mr. Joyce, the Examiner has no 
way of getting in the record all that has gone on 1 

Mr. Jovce: But vou have seen it. I have. 

• % 

Chief Examiner Yost: We have tried to get 
record the things that are material and relevant 
sue. The Examiner is not going to be infli 
1044 this little by-play. It has no business in thje record. 

Mr. Joyce: I am glad to hear you use the word 
4 ‘ by-play ’ \ 

Chief Examiner Yost: Let us get along here a 
we can, with the right kind of feeling. There is n|o reason 
whv there should be anything else existing. 

The Witness: Have you got any other letters ojutside of 
these? 

Mr. Weisman: Oh, yes, but I mean just referring to 
these. 

The Witness: Oh, I see. I don't see anything in 


well as 


there. 


Bv Mr. Weisman: 


Q. Very well. And these letters, Commissioner, run 


from July 31, 1930, to January 5, 1931, inclusive? 
sir. 

Q. Now I am going to trouble you to look at t 


A. Yes, 


lese let¬ 


ters again and see if your requests for time arc) not all 
daytime hours, and you will notice in these letters, Com¬ 
missioner, that we have underlined the hours that you re¬ 
quest in each letter. A. (After examining letters :)j I guess 
that is about all here that I see. 
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Q. Commissioner, I handed you thirty-two letters re¬ 
questing time of WMCA, and of those you have extracted 
five letters which you claim do not request daytime hours 
onlv. Is that correct ? A. That is correct. 

Q. Of those five letters the first is dated September 19, 
1929; isn’t that correct? A. That is correct. 

1045 Q. And that request for two hours from 9 to 11 
]>. m. on Sunday, October 20; isn't that correct? A. 

That is correct. 

0. A secondirequest in that letter is Sunday, October 27, 
7 to 8 }). m. ? A. That is correct. 

Mr. Joyce: Just a minute. What is the question? 

(The Shorthand Reporter read the last question above 
recorded.) 

Mr. Joyce: What particular letter are you referring to? 
Mr. Weisman: I think we are entitled to have counsel 
listen to the questions. 

Mr. Joyce: Counsel is endeavoring to listen to the ques¬ 
tions. Once in a while there may be interruptions. 

Mr. Weisman: All right. I handed Commissioner Gold¬ 
man thirty-two letters requesting time. I asked him from 
July 31, 1930, to January 5, 1931, inclusive. The Commis¬ 
sioner was then asked to pick out from those thirty-two 
letters those requests for hours other than daytime hours, 
and he selected five letters, and I am now questioning him 
with respect to those five letters. 

Mr. Joyce: The letters speak for themselves or the re¬ 
quests made. 

Mr. Weisman: I offer them in evidence if you have no 
objection. 

Mr. Jovce: What is the date of the letters? Identifv the 
* 

letters and offer them in evidence. If they are let- 

1046 ters why, put them in evidence. We don’t object. 
We have got a cleancut story to tell. So we want 

everything in evidence. 

Mr. Weisman: I offer in evidence the thirtv-two letters. 

% 

Chief Examiner Yost: The Examiner is of the opinion 
you better put the questions as to the rest of them as you 
started to do, rather than put them in the record. 

Mr. Weisman: Very well. 
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Bv Mr. Weisman: 

w 

Q. Now, Commissioner, you know, do you not, t hat Octo¬ 
ber and November WPCH, with the Daylight, Saving 
schedule in New York, operated beyond 8 p. m.? 

Mr. Joyce: Just a minute. The Commissioner has tes¬ 
tified he is not familiar with those things. He does not 
know anvthing about the schedules of time or anything. 

Chief Examiner Yost: Well, if he doesn’t he mav sav so. 

The Witness: I will sav in a general wav I have heard it 
said, but I am not familiar with it in anv way that I could 
sav accuratelv. 

4- 

Bv Mr. Weisman: 

* 

Q. Well, you do know that WPCH by the terms of its 
license from the Federal Radio Commission, Commis¬ 
sioner— 

Mr. Joyce: The license speaks for itself. 

Chief Examiner Yost: Please do not both talk at once. 

Mr. Weisman: Mr. Examiner, may I be permitted to 
finish a question before there is an objection? 

Chief Examiner Yost: Go ahead. 

Bv Mr. Weisman: 

Q. You know, do you not, Commissioner, j that the 
1047 license of WPCH permits the operation of that sta¬ 
tion until one hour after sunset in New York City? 

The Witness: I do not know whether the license—but I 
have been told that the license permits that. I w 11 put it 
that way. 

Mr. Jovce: Well, then it is all hearsav. 

4/7 w 

Chief Examiner Yost: He says he does not kno w. 

Bv Mr. Weisman: 

Q. Now, the second letter dated December 16, 1930, re¬ 
quests more time on January 18, 1931, from 8:30 to 9:30 
p. m., is that correct ? A. That is correct. 

Q. And a third letter requests more time on May 30,1931. 
from 8:30 to 10. On July 4, 1931, from 8:30 to 10. A. That 
is correct. 

Chief Examiner Yost: P. m., each of those? 

Mr. Weisman: These are all evening hours. 
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By Mr. Weisman: 

Q. On Julv 31, 1931, from 8:30 to 10, and on September 
7, 1931, from 8:30 to 10? A. That is right. 

Q. Answer. The shaking of the head does not get it on 
the record. A. Correct. 

Q. The next, letter requests more time September 7, 1931, 
from 8:30 to 10 p. m.? A. That is correct. 

Q. And the letter of January 5, 1932, asks for time on 
January 16, 1932, from 8:30 to 9 o’clock? A. That 

1048 is correct. 

1049 By Mr. Weisman: 

Q. Mr. Commissioner, going back to the staff at the sta¬ 
tion for a moment. A. Yes, sir. 

Q. Were all of the men now employed by the station in 
its employ when you came in in charge of the Department ? 
A. In the station? 

Q. Yes. A. No, not all of them. 

Q. Were the heads of the departments employed? A. 
The heads? 

Q. Yes. A. May I explain that ? 

Q. Surely, that is what I want to know. A. When the 
Department was formed in 1924 they were all what you 

might call exempt jobs, and then later on- 

Q. Just a minute. By exempt jobs, you mean exempt 
from civil service examination? A. Yes, exempt from civil 
service examination. In other words, there was no 

1050 civil service list. You see, in the city of New York 
and the larger cities in the state thev have what thev 

call civil service. 

Q. The same as the Federal Government has? A. The 
same as the Federal Government has. Well, I am not 
familiar with that branch of it. All these men who were 
empoyed by the station were what you would call tempo¬ 
rary or emergency men, and the up-the-state commission, 
the Albany Commission, insisted upon the fact that these 
men could be employed under civil service, and demanded 
an examination. Examinations were held. Some of these 
men who were in the department, in that particular branch 
of the radio, passed qualifying examinations, which gave 
them, according to the list, a certain standing. Say it was 
the director of programs. They had to have an examina- 
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tion as to experience and so forth. For example, on that 
list, No. 1 was Air. Christy Bohnsack. I think there were 
only one or two points difference, if I recall rightly, be¬ 
tween Air. Fitzpatrick and Air. Bohnsack, and Air. Fitz¬ 
patrick ended up No. 2. The engineer of our radio station, 
who I believe is now connected with the Federal Radio 
Commission, Atchison, was in charge of the station at that 
time. Air. Brimberg was under him. So that when the 
former resigned and they held an examination for engineer, 
Air. Brimberg passed number 1 on the engineering list, 
and so forth. There was also the addressographii^g end of 
it, and even the announcers. When I say that abplies to 
the announcers, Air. Cowan, the head announcer, Ajr. Dixon 
and the others passed an examination. Then when we put 
on others we did not have civil service on all of them, so 
later on another list was prepared, after examina- 
1051 tions had been held, and these men were tal^en from 
the list. 

Today we may have sufficient, possibly three or four out 
of a total of around twenty-seven men. In order to have 
your mind clear, when I say twenty-seven people in the 
radio division, we assign from the general force o^her peo¬ 
ple to assist there, which would give us a total ot] twenty- 
seven. 

In order to get your mind clear on what vou asked be- 
fore, if I am permitted just as a matter of explanation- 

Q. I am trying to get the personnel of the station. A. 
Yes. 

Q. Who is the head of the engineering department? A. 
Of the station! 

Q. Yes. A. Air. Brimberg. 

Q. I am only talking about the station, Commissioner. 
I am not going into any other branch. A. We have what 
you call a chief engineer of our plant. 

Q. This chief engineer of your department has nothing 
to do with the radio station? A. Unless he is called in in 
a consulting way. 

Q. The head of the engineering department, Alik Brim¬ 
berg, is responsible for everything connected with the sta¬ 
tion so far as engineering problems are concerned, is he? 
A. Correct. 

Q. Who is in charge of the programs? A. On the pro¬ 
grams, Air. Christy Bohnsack—may I qualify something 
on that? 
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Q. I think you need to. A. At the time when Com- 
1052 missioner Whalen took over the Police Department, 
Mr. Bohnsack was assigned or loaned, in other 
words, to the Police Department, and then the responsi¬ 
bility of looking after the programs fell into the hands of 
Mr. Fitzpatrick. Mr. Bohnsack, who is the director of pro¬ 
grams, due to his general knowledge of promotion and 
publicity, there are times when he is loaned over on some 
activity in connection with public receptions. So the ma¬ 
jority of the time while our relationships existed, I mean 
between station WMCA and ourselves, Mr. Fitzpatrick, I 
would say, was there the majority of the time. 

Q. Because Mr. Bohnsack was not there? A. Yes. 

Q. He may have been with the Police Department at the 
time? A. Yes. 


Q. Now, this Miss Jones that you mentioned- A. 

As to Miss Jones, I will explain that, too. Miss Jones is 
not what you would call on the pay roll of the radio di¬ 
vision. She is, a clerk assigned there more in a clerical and 
telephonic or general way. 

Q. Without any attribute for a specific duty or job in 
connection with the radio station? A. No, she is assigned 
there. 


Q. Now, outside of Mr. Brimberg or Mr. Bohnsack or 
Mr. Fitzpatrick, are there any other heads of departments 
in the radio station? A. Yes, there would be one other 
head, but he would come under Mr. Cowan, for in- 
1053 stance, the chief announcer. He would be in charge 
of the announcing, like Dixon and others. But 
Cowan, in realitv, is under Christ} 7 Bohnsack. 

Q. Mr. Bohnsack is the person primarily responsible to 
you for programs, is that correct? A. Yes. 

Q. And, in his absence, Mr. Fitzpatrick? A. Yes. 

Q. In his absence, Mr. Fitzpatrick takes the job? A. 
Yes, sir. 

Q. Who would you say has been carrying the burden of 
the program allotment, Mr. Bohnsack or Mr. Fitzpatrick? 
A. 1 would say Mr. Fitzpatrick. 

Q. And Mr. Fitzpatrick is present at this hearing? A. 
Yes, sir. 

Q. And will be a witness, I take it? A. Yes. I don’t 
know. I am very frank. I do not know all our attorneys’ 
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Q. All right. If any information in your applications 
for renewal of license to the Commission is incorrect, who 
would be responsible for that? A. If it is incorrect, in that 
particular case I had assigned especially on that Mr. Bohn- 
saek to handle that, because he seemed to have iad more 
relationship with you people possibly than Mr. Fitzpatrick 
did, and I think vour own station will verify thai. 

Q. And is it not perfectly clear, Mr. Commissioner, in 
so far as you are concerned, that you do not (jlaim any 
special aptitude for running a ra/io station, is not 

1054 that correct? A. I don’t claim what? 

Q. Any special aptitude or experience in running 
a radio station? A. I have always found this in life: 
Whatever endeavor I am put to, I apply myself t4 the best 
of mv ability to it. As far as knowing what radio means, 
or as far as running a radio station is concerned, that was 
far from mv thoughts on the 25th of December, 1925. I 
woke up one morning to find myself commissioner of the 
Department of Plant and Structures, and in tliej’e was a 
radio station. 

Q. And if the radio station had happened to have been 
put in some other department of the City of New York you 
would not be here now? A. No, I would not be here. 

Q. Or if some other person had been appointed to be the 
Commissioner of Department of Plant and Structures, you 
would not have had anything to — with it either? A. I 
would not have anything to do with it, but you npglit just 
as well say I might have been appointed to this Commission. 

Q. That is true, but what I am trying to bring out, Mr. 
Commissioner, is this: that you were not put in charge of 
radio or radio was not put in your department because of 
any peculiar fitness or experience which you had prior to 
December 25, 1925, isn’t that correct? A. Radio was an in¬ 
heritance to me. I found it when I came there. 

1055 Q. Right. A. Yes, sir. 

Q. And you rely for the running of that station on 
the heads in the radio station that you have just enumer¬ 
ated? A. Yes, sir. 

Q. You "stated before that radio station WNYC pays 
nothing for talent, is that correct? A. That is correct. 

Bv Chief Examiner Yost: 

Q. You sell no time in broadcasting programs? A. No, 
sir, we do not sell any time. But if you know sclmebody 
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with a big heart who wants to give us some money to do 
something with whereby we can add some few things over 
there, we might be in a receptive mood. 

Bv Mr. Weisman: 

Q. Commissioner, of course everybody understands, but 
just so the record will be clear, whatever funds become 
available for the running of the station, become available out 
of the Treasure of the Citv of New York? A. That is 
correct. 

Q. And the City of New York at the present time is in a 
peculiar position with respect to funds; that is common 
knowledge, is it not ? A. Well, that is newspaper talk. 

Q. Well, is it not a fact, Commissioner, that the heads of 
departments of the City of New York have been requested 
to reduce their budget requirements in order to effectuate 
savings in the. running of the city government ? A. No. I 
will answer that- 

1056 Q. Is that correct or not ? A. No, that is not cor¬ 
rect. Do not misunderstand me. T will explain just 
what we were asked to do, which is a matter of record in the 
city government. 

Q. All right. I don't want you, Commissioner, and 
please understand I am not asking you for the purpose of 
spreading on the record something which you might have 
been asked by the Mayor to keep within yourself. A. No. 
What I give is a matter of public record. 

Q. And whenever I ask you any question in my examina¬ 
tion of vou that might suggest itself to disclose some com- 

• *7’ v..»s_7 

munication which vou as a member of Mavor Walker’s 

• * 

cabinet are supposed to keep to yourself, please call it to 
my attention and I will withdraw the question. A. All 
right, thank you. What we were asked to do was to care¬ 
fully go through our budget, our corporate stocks and our 
tax requirements and see what items could be deferred 
until a later date, primarily based on the thought that taxes 
would be paid on May 1st, but the budget was to stay in¬ 
tact, as I understood it. There may have been some 
changes made since I have been down here that I know 
nothing about, that is, the Department asked to pick out 
such things as could be deferred six months from now, or 
even to next year or two years from now, and then if there 
were positions, that had not been filled, they could not be 
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filled, or, for some reason or another, if it was the case of 
the captain of a boat, where I had no other captain to re¬ 
place him, I could replace that man, but if I coqld replace 
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ed pilot, I 
saving, it 
are doing. 


him by someone else who was still a licens( 

1057 should do that. Wherever I could effect al 
is mv dutv to do that, and that is what we 
Q. That was the purpose of my question. Id order to 
summarize your testimony on that point, it is the desire of 
the heads and the responsible persons of the government 
of the City of New York to cut expenses whereveij possible? 
A. Yes, that is correct. 

Q. Now, Commissioner, there were innumerable confer¬ 
ences, were there not, between yourself or persons under 
your control and supervision, and persons representing 
WMCA for the purpose of adjusting the differences be¬ 


tween them in the running: of the two stations d 


n the 570 


wer that 


d clarifv 


kilocycle channel? A. Yes. 

Q. And those conferences lasted until 5:30 oi| Monday 
night of this week, did they not? A. No. 

Mr. Jovce: Just a moment before vou an3 

* m/ 

question. 

The Witness: T can answer that. 

Mr. Jovce: Just a moment. I think he shou 

• w 

that as to whether that conference was as affecting WMCA, 
because I think your question deals more or less in connec¬ 
tion with arguments and so forth on the division of time. 
You should clarifv that, as to what this conference was, 
whether as to WMCA or WPCH. | 

Mr. Weisman: The Commissioner can explaid that in 

his own wav. 

* 

1058 A. We have had here recently a number of con¬ 
ferences which did not have anything to doj with the 
sharing of time between stations WMCA and WNYC. We 
have had talks with one another, talks proposing certain 
possibilities, the possibilitv of taking another station. 

Q. WPCH? A. WPCH. 

Q. I 11 exchange? A. In exchange. But no reference in 
these last conferences was based on our present ^ime con 
ditions. 

Q. That is right. A. Between WMCA and W 
Q. But those talks with reference to exchange 
ties of WNYC for the facilities of WPCH, if completed in 

38—5695a 


NYC. 
of facili- 
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accordance with the desires, say, of Mr. Flamm, as presi¬ 
dent of WMCA and WPCH would eliminate any question 
of the sharing of time on the 570 kilocycle channel between 
WMCA and WXYC, wouldn't it? A. I would answer that 
by saying no and yes, and the reason for that, it* I may 
qualify- 

Q. Certainly. A. I have always had doubts in mv own 

mind as to our authority- 

% 

Q. I am going to get into that in a minute, Mr. Commis¬ 
sioner. A. Yes. 

Q. Please don’t worry about that. A. All right. 

Q. What I am trying to get at is, were not these 
1059 conferences held for the purpose of avoiding WXYC 1 
sharing time with any other station or eliminating 
anv controversy as to the sharing of time on the same chan¬ 
nel* ? 


Mr. Joyce: I object to the form of that question, WXYC 1 
avoiding the sharing of time with WMCA. 

Chief Examiner Yost: The fact remains thev did not get 
together, and that is why we are here. I do not see how 
it is material at all. 

Mr. Weisman: It is very material, Mr. Examiner. It 

W 7 

will take but one or two questions to make the explanation. 
I think Mr. Goldman is perfectly willing to make the ex¬ 
planation. 

Mr. Joyce: If the form of the question is directed ex¬ 
pressly at the conferences had, that is, it was in connection 
with a certain station with WXYC, for the specific purpose 
of eliminating WMCA from it altogether- 

Chief Examiner Yost: It is self-evident that if WXYC 
had taken WMCA’s time there would not be any question 
of sharing time on the 570 kilocvcle channel. 

Mr. Weisman: That is right. 

Mr. Joyce: But the question had not to do with WMCA 
at all. It *had to do with WPCH. So let us confine the 
question of those conferences to that particular purpose. 

The Witness: May I say this? It refers to what I think 
is in your mind or possibly in my own mind. 

By Mr. Weisman: 

to 

Q. Go on. A. If some conclusion had been arrived at in 
the talks that were held on what could be done as to 
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1060 WPCH with WNYC, and if our conclusions had 
come to a final consummation and developed some- 

t-ing of equalization, as far as the City is cohcerned, it 
may be true as you stated, that possibly we may not have 
been here today. 

Q. All right. You understand, of course, that any ar¬ 
rangement of any sort in connection with the radio sta¬ 
tions WPCH, WNYC or WMCA would have to be subject 
to the approval of the Federal Radio Commission? A. I 
am absolutelv sure of that. 

Q. You as head of the Department of Plant gnd Struc¬ 
tures of the City of New York have had some doubts 
whether you had authority to come to any arrangement 
with anyone else connected with the City of New York with 
respect to swapping one wave length for another, is not 
that correct? A. Well, I have had my doubts. | 

Q. Yes, you have questioned your own authority on that? 
A. Certainly. 

Q. And the corporation counsel has no authority to ap¬ 
prove any exchange of facilities, is not that correct? 

i 

Mr. Joyce: I object to the question. 

Bv Mr. Weisman: 

mf 

Q. If you know. A. I do not want to answer tjhat ques¬ 
tion. 

Mr. Joyce: It is a legal question. It does hot come 
within the knowledge of this witness. 

Chief Examiner Yost: Yes. The Examiner do^s not see 
how that is material. It is not in issue here. 

By Mr. Weisman: 

Q. In any event, if the Commission directs the 

1061 exchange of facilities between WPCH and WNYC, 
that, of course, would relieve you and any other mem¬ 
bers of the city administration of responsibility i}i connec¬ 
tion with the switch? 

Mr. Joyce: I object to the form of the question, and for 
the further reason it calls for a conclusion that I do not 
think the witness is qualified to make. 

Chief Examiner Yost: The answer is so apparent that 
if the Commission did it- 
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Mr. Joyce: That is not so, because we might appeal from 
the ruling of the Commission, and the Court of Appeals of 
the District of Columbia might think otherwise. 

Chief Examiner Yost: That is true. 


Bv Mr. Weisman: 

Q. Is that correct, Commissioner? 

Mr. Joyce: No, no. Let us get a ruling on my objection 
first. 

Chief Examiner Yost: Yes, the objection is sustained. 

Mr. Weisman: All right, exception. That is all, Com¬ 
missioner. 

The Witness: Thank you. 

Chief Examiner Yost: Any further questions of the 
Commissioner? 

Mr. Joyce: Just two or three questions. 

First, Mr. Yost, I would ask in connection with the city 
records that Mr. Weisman has had Commissioner Goldman 
testify to, that iI be permitted to introduce in evidence as 
soon as obtainable, an authenticated copy of the particular 
items referred to and testified to as finally approved 
1062 by the Board of Estimates, and as testified to by 
Mr. Goldman. 

Chief Examiner Yost: Properly certified and submitted, 

thev mav be admitted. 

* » 

Mr. Weisman: Mr. Commissioner, just one question. 

Mr. Joyce: I have just about two more questions. 

Mr. Weisman: Go ahead. 

Redirect examination. 

Bv Mr. Jovce: 

♦ » 

Q. Now, Mr. Goldman, all these letters that were offered 
to you to read and which vou glanced over and which were 
letters, I think^—I did not see them—signed bv vou and 
directed, I think, to WMCA station, were those based on 
the oral agreement had by you with the representatives of 
this station WMCA? A. I thought I had clarified that, 
but I don’t mind answering it again. When I said we went 
through our original talk with the representatives of 
WMCA, I have never changed my mind from that. I have 
never conceded any time, whether it was termed additional 
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or otherwise, outside of a gentleman’s agreement, simply a 
courtesy. As to the intent and purpose of the letter, it was 
the polite thing to do. Possibly the wording may not have 
been just according to the law, as someone may or may not 
interpret it. To me that did not seem of such merit. But 
I filed the letter asking for those times, with the feeling 
that if allotment of the time could be made, that was all I 
was interested in. 

1063 I might even say that only within the lafet twenty- 
four hours or fortv-eight hours, while vou folks have 

been down here on this trial, when I was in the city, we 
asked for time for a firemen’s affair of the New Vork Fire 
Department. We were told we could not have itj Then in 
return WMCA asked us for a half an hour off of our time 
to broadcast the Victorv dinner last night. I told the voung 
ladv verv nicelv that I would be very glad to do everything 
I could, but I said, “if you could work that half hour that 
we asked for Saturday, we will arrange to change our pro¬ 
gram in some way or other, and you can broadcast the Vic¬ 
tory dinner with WOR or whatever other station is broad¬ 
casting it, and let us do that broadcasting for one of the 
city governmental agencies.” 

We had no quarrel on that. It was done very riicely and 
very policely over the wire. I believe Miss Sei^’al is the 
ladv that I talked to. 

m/ 

Q. In connection, Mr. Commissioner, with these requests 
for time, were they all made by letter? A. No. It is often 
done over the telephone. They get us on the telephone. 
Sometimes the young lady, Miss Jones referred to here, or 
it might be Charlie Bohnsack, will call me back in the office 
and say, “Well, we tried to get that time off of WMCA and 
we could not get it.” I think they are familiar with that. 

Mr. Newman: That is immaterial. 

Chief Examiner Yost: Oh, let him explain it. 

The Witness: Yes. 

Mr. Jovce: Mr. Weisman, in connection with the 

•/ * 

1064 letters that you have presented to Commissioner 
Goldman for his examination and the testimony in 

connection therewith, are those all the letters that you have 
in your possession that you received in the City of New 
York making requests for time? 

Mr. Weisman: No. 

Mr. Joyce: Why haven’t you submitted all the letters? 
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Mr. Weisman: Do you mind if I get sworn first before 
you cross examine me? 

Mr. Joyce: No, I am asking you. If I had known at 
the time you offered these letters of Mr. Goldman that they 
did not include all the letters, I would have objected to 
their being testified to or put in evidence. I was under the 
impression that you submitted to him all the letters, be¬ 
cause you laid special emphasis at the time on the fact that 
the way they were worded they did not indicate that it was 
return of time loaned to WMCA by WNYC. I ask at this 
time—it has just been brought to my attention as to these 
letters already ^ in evidence—that these letters be marked 
out of evidence, unless he includes in the record all of the 
letters dealing with that subject that have been trans¬ 
mitted to him during this squabble. 

Mr. Weisman: Mr. Examiner, I do not propose to be 
answering questions propounded to me by counsel for the 
City. I am trying very hard to keep within the bounds set 
down bv the Examiner here. 

It stands to reason that I do not have to produce any let¬ 
ters that I do not want to. They are not in evidence, 
1065 as vou know. Thcv have never been marked. Tliev 

* m/ 

have not been offered in evidence. If Mr. Joyce 

* 

wants any other letters, let him ask for them, and if I have 
them I will be glad to produce them. 

I am not trying to keep anything out of the record. Here 
were thirty-two letters in a period of three years, more 
than three years, and not one of them talked about return 
of time. They were all requests for time. But I did not 
produce them for that purpose at all. I wanted to show, 
Mr. Examiner, as became quite apparent, that what the City 
wanted when it wants more time were day time hours, and 
if they operate on 570 kilocycles, they will have exactly 
what they have been wanting. 

In connection with these letters I want to make one cor¬ 
rection. That is, I said they were to January 5, 1931, in¬ 
clusive. They are to January 5, 1932, inclusive, and there 
is a typographical error in the last letter of January 5, 
1931, because it asks for the time on January 16, 1932. I 
think Commissioner Goldman, while he is still here, will 
accede the that correction. 

Mr. Joyce: We will concede that. 

Mr. Weisman: Yes. 
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Mr. Joyce: That is a typographical error, 
that statement. 

Mr. Weisman. That was the purpose of bringing those 
letters in, and for that reason it was not necessary to clog 
up the record with offering these in evidence. 

Mr. Joyce: That statement would be true if it were not 
for the fact he laid particular emphasis in Examining 
1066 the witnesses, that these letters, none of them, re¬ 
ferred to or requested return of time that was 
loaned. He laid particular emphasis on that ii| offering 
those letters. 

Mr. Weisman: If counsel for WNYC have copies of the 
letters wherein they claimed a return of time, let them give 
me copies and I will consent that they go in. 

Chief Examiner Yost: The Examiner cannot see where 
that is material to this issue at all. 

Mr. Weisman: All right. 

Recross-examination. 

Bv Mr. Weisman: 



Q. Commissioner, with respect to the personnel of the 
radio station, when Mr. Bolmsack was loaned by the De¬ 
partment of Plant and Structures to the Police Depart¬ 
ment of the City of New York, was the salary paid by the 
Police Department or by your department? A. Paid by 
our department. 

Q. And Mr. Fitzpatrick has been on the pay rol| of your 
department continuously since 1926, that you kno\f of? A. 
To the best of my knowledge. 

Q. To this day? A. Yes. 

Q. And do you know whether he is a full time employe 
of the radio station? A. A full time employe. 

Q. And so is Mr. Bohnsack? A. Yes. 

Mr. Weisman: That is all. 


###*##* 

1067 Isaac Brimberg, produced as a witness on behalf of 
Station WNYC, having been heretofore duty sworn, 
was recalled and testified further as follows: 
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Direct examination. 

Bv Mr. Jovce: 

* » 

Q. Give your full name to the reporter. A. Isaac Brim- 
berg. 

Q. What are vour activities todav and what have thev 
been during the past five or six years in connection with 
Station WNYQ? A. In connection with Station WXYC I 
have been for the past four years the engineer in charge. 

Q. Will you tell us just exactly what your education has 
been prior to your entry into the city service? A. Besides 
my elementary and high school education- 

Mr. W|eisman: Do you want to qualify him as an 
1068 engineer, Mr. Joyce? 

Mr. Joyce: I just want him to give exactly what 
his education has been up to the present time. 

Mr. Weisman: If you simply want to qualify him as an 
engineer, I will concede his qualifications. 

Mr. Joyce: I would rather have it for the record; I 
would rather have the record show his qualifications. 

Chief Examiner Yost: He mav answer. 

A. Besides mv elementarv and high school education, I 
attended the College of the City of New York. 1 attended 
the Massachusetts Institute of Technology. I happen to be 
a B. S. and an E. E. from that school. Subsequently, after 
graduation from the Massachusetts Institute of Tech- 
nologv. I attended classes at Columbia Universitv leading 
to the degree of Doctor of Philosophy and Mathematical 
Phvsics. 

Bv Mr. Jovce: 

• * 

Q. In connection with the position that you hold in the 
Department of Plant and Structures, will you just describe 
what those duties therein consist of? A. I supervise the 
operation, maintenance, design and construction of all 
radio apparatus and personnel of stations WXYC, WKBX, 
WBCD, which are all owned and operated by the Depart¬ 
ment of Plant and Structures. 

I am called in as consultant to the Police Department on 
their police radio systems. 

I am familiar with and have been a consultant for the 
Fire Department. In fact, I originated for the Fire De- 



AND STRUCTURES, VS. FED. RADIO COM. ET AL 


577 

partment some three or four years ago the hremaln marine 
alarm system. They now have four statjons, two 

1069 land stations, WCF, WRDU and two boat] stations, 
WRBE and KGQT. The Police Department have 

permits, construction permits for three stations. 

1 have been a technical consultant to the Bureau of 
Reference and Research of the Board of Education, with 
reference to the efficacv of education in the class room 
by radio or by loud speaker. 

In connection with the Municipal Air Port, I have been 
consultant with reference to audio svstems for directing 
aeroplane traffic for sound work. 

In connection with WNYC we also have what ps known 
as a music distribution system, where we send out the pro¬ 
grams of WNYC and also those programs that ai*e picked 
up in Central Park or Prospect Park band stands or the 
spare cables of the fire alarm telegraph bureau, and dis- 
tribut- it to some twenty-five parks throughout the city, so 
that the public on hot nights need not sit at home and 
listen to the radio. They can come to the parks and listen 
to it. 

Q. Is that all? A. I am an associate member of the In¬ 
stitute of Radio Engineers. I think I am the onlv radio 
engineer member that is a municipal engineer. I hold a 
professional license from the University of the State of 
New York to practice engineering in New York State. 

Q. All this matter that you are testifying to now is from 
memory, that is, to the best of your recollection? A. Yes. 
I did not prepare a statement, because I did ljot think 
you were going to qualify me as an enginedr at this 

1070 time. I thought you were going to qualify ^ne later. 

Q. Now, Mr. Brimberg, how did you acquire this 
position as chief engineer of the radio division of 
the Department of Plant and Structures? A. As the re¬ 
sult of an examination that was held by the Municipal 
Civil Service Commission. 

Q. How long ago? A. That was in 1927. We filed our 

applications, and written-mental examinations were first 

held, and out of the series of applicants only two passed, 

mvself as number one and number two was an electrical 
* 

engineer for the Department of Water Supply, but he was 
also president of the Radio Receptor Company. He was 
a radio engineer, apparently, on the side. 
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After the written-mental examination we were given an 
oral examination by John D. L. Hogan and some other 
eminent engineer from the Radio Corporation of America, 
who examined us orally, and who are in the employ of the 
Civil Service Commission for just that purpose. 

Q. How many, to the best of your recollection, took that 
examination? A. I think about six. 


Q. Six of them ? A. Yes. 

Q. Is there any other statement you wish to make in 
connection with the background of your activities prior to 
your entering into city service? A. Except this: that re¬ 
ferring to mv education at the Massachusetts Institute of 
Technology, 1 was a member of the first class that 
1071 was ever given a radio engineering course. I mean, 
our degree included the fact that we were specialists 
in communications, telephony, telegraphy and radio. 

Q. Will you describe, Mr. Brimberg, just what your ac¬ 
tivities as chief engineer of the radio division of the De¬ 
partment of Plant and Structures consist of ? A. To a 
great degree I gave them in my previous statement about 
the supervision of maintenance, operation, construction and 
design. I have also laid out the studios, treated them 
acoustically. I prepare all applications for the various 
stations, for Commissioner Goldman’s signature, obtaining 
the information from as reliable sources as we have at 


hand. 


In that respect I may say I testified as an expert before 
the Commission in three or four instances prior to this, 
particularly on: those short wave stations that we have. 

We have now in contemplation—I was talking to the 
Commissioner last night about it—a system providing for— 
and we have the project pretty well in hand—the blind 
docking of ferry boats in New York Harbor, and when we 
decide just exactly what the system is—we have a system 
in mind, but exactly what frequency we will use, we will 
have to apply to the Radio Commission at that time. 

Q. In connection with the proper functioning of the 
Engineering Department, are all the various parts and 
structures and electrical apparatus that are used therein 
purchased by you as chief engineer? A. I certify 
1072 as to the necessity of the purchases. I submit a 
requisition to the director of purchase of our depart¬ 
ment. The director of purchase of our department, if the 
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sum exceeds $25, then submits that requisition to the 
Board of Purchases, which is an entirely separate depart¬ 
ment, which then sends out these requisitions fof bids, of 
course including therein the specifications which I attach, 
or any samples, and so forth. 

After the bid is received, the Board of Purchases then 
gives directions to the director of purchase of the Depart¬ 
ment of Plant and Structures to order that or to [purchase 
that from the low bidder, and it is up to me to| see that 
this apparatus or material meets with the specifications. 
If it does, we allow delivery to be made, and then I certify 
to the invoices as being correct for payment. 

These are submitted in duplicate to our auditors; a 
triplicate is submitted to the division of inspection of the 
Department of Finance, who then send a finance inspector 
up to see this apparatus and to see that we actually get 
it and that it actually meets with the specificationjs. Then 
these are submitted by the finance inspector, on! through 
our auditor and on to the comptroller’s office. The comp¬ 
troller then issues voucher for payment. 

Q. Do vou in carrying on the station buv all the neces- 
sary parts that must be used in the proper functioning 
of the station? A. I am responsible in seeing that the 

equipment that we purchase- 

1073 Q. No, you do not understand my question. A. 
(Continuing:) —is the correct equipment. 

Q. Do you construct any parts that may be used in carry¬ 
ing on the station? A. Yes. Take, for instance, the long¬ 
wave transmitter on board the Steamer Macon. There 
are two transmitters. The long wave transmitter was con¬ 
structed by our staff under my supervision. 

Q. The staff that constructs these things, is that a sepa¬ 
rate part of your division, that is, experts, or anything of 
that kind? A. No, they are the same staff. All stations, 
as a matter of fact, you will find that the operators, if they 
are good operators, are also fairly good constructors, and 
if given proper designs they can construct the apparatus. 

Q. Will you now describe the personnel of your division? 
A. The technical division? 

Q. Of those men that come directly under you or that 
might be recognized as being in the engineering (jlivision. 
A. My direct assistant is the broadcasting supervisor. 
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Q. You might name them as you go along, please. A. 
Joseph T. O’Mara. 

Q. And will you also give their salaries, if you recall 
them? A. $2,940 per annum. Four public address opera¬ 
tors at $2,640 per annum. One public address operator at 
$2,460 per annum. Two radio operators at $2,340 per 
annum, j Two radio operators at $2,160 per annum. 
1074 There are some vacancies to be filled. I have re¬ 
quests in at this time for three assistant public ad¬ 
dress operators; as Commissioner Goldman testified before, 
those vacancies are to be filled. 

Q. And they will be filled through civil service examina¬ 
tion? A. We have a list outstanding at this time, and 
when appointments are made, they will be made from that 
eligible list and dulv certified. 

Q. In accordance with their standings in the examination ? 
A. Yes, as certified by the Municipal Civil Service Commis¬ 
sion. 

Q. Will you now describe the general plan of tlie sta¬ 
tion of which von are chief engineer and the lavout ? A. 
You see, Mr. Jpyce, I left all those plans and layouts at the 
hotel, because you were not going to qualify me as an engi¬ 
neer this afternoon. Those blueprints are all over at the 
hotel. 

Air. Joyce: I will withdraw the question then. 

Chief Examiner Yost: It mav be withdrawn. 

%> 


Bv Mr. Jovce: 

Q. In connection with the activities as chief engineer, 
have you in the course of your supervision of the station 
had anything to do with things other than engineering 
questions particularly ? A. Questions that appertain to li¬ 
censes of WXYC naturally come under myself, such as 
power, time sharing, and things like that. 

Q. Have you appeared as a representative or at 
1075 the request of the Commissioner of Plant and 
Structures at any conferences that might be had in 
connection with the station WXYC? A. Yes, innumerable 
ones. 

Q. Will you in your own way describe just what those 

conferences or talks or conversations mav have dealt with? 

* 

A. Up to about February 1, 1931- 
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Q. If you have any difficulty in remembering what you 
are about to testify to, take your time. I don’t want to 
rush vou on it. Take vour time and go along as vou re- 
member things, and if there are any papers or documents 
that may be here at the table, do not hesitate toj refer to 
them or use them to refresh vour recollection. A. I will 


just recollect to the best of my ability without do 
Q. Have vou a statement made out from which 
testify? A. Perhaps I could. 

Q. I would rather have vou testifv from memorv 


cuments. 
ou could 

, though, 


than from statements. A. I will testify from meiiiory, he¬ 


al Order 
ff’ect. It 


cause I am very familiar with the time that Gener 
40 of the Federal Radio Commission was to take e 
was issued around September 15, 1928. 

Q. What, as chief engineer, was your interpretation of 
General Order 40? | 

Mr. Weisman: I object to his interpretation of a general 
order of the Commission. 

Mr. Joyce: He is engineer in charge of tljie Radio 

1076 Division, and his actions are based on an order of 

7 • • ! 
this Radio Commission, and if he has done wrong 

and has not acted right, he would like to show this Commis¬ 
sion that it is through negligence of what that law means. 

Chief Examiner Yost: His interpretation, of course, is 
not material. However, if it affects any action of his that 
ought to be explained, there is no objection to that 

Mr. Weisman: My objection is to his interpretation of 
any order of the Commission. Of course, it does ljot mean 
anything. If he does anything in pursuance of aiti order, 
he can state that, and there is not any objection, ^"ou cer¬ 
tainly would not pay any attention to his interpretation. 

Chief Examiner Yost: If there was anvthing that was 
done by this station that needs explanation, as far as this 
order is concerned, that is all right. Is it the purpose to 
show that he did not carry it out, or the way he carried 
it out was according to his understanding? 

Mr. Joyce: That he was carrying out at least the re¬ 
quirements of General Order 40 because he considered this 
was what it meant. 

Mr. Weisman: He might state what he did in pursuance 
of General Order 40. Then the Commission ian say 
whether he did it properly or improperly. 
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Chief Examiner Yost: He may state that. 
The Witness: I was going to state that. 


Bv Mr. Jovce: 


Q. Go ahead. A. Going back a bit, WNYC has been op¬ 
erating on 570 kilocycles up to November 11, 1928. 
1077 As I say, in September, about two months before, 
General Order 40 was issued, and that required 
WMCA to share time with WNYC on the frequency that 
WNYC had been operating. 

At conferences 1 had brought this general order to the 
attention of the Commissioner and gave my interpretation 
of it. and he decided that the law department of the City 
of New York should be notified at once, and a letter was 
transmitted to the law department to that effect. Then the 

late corporation counsel- 

Q. Have you a copy of that letter? A. I do not see it 


among mv files here. You mav have it in vour files there. 
As a matter of fact, it is in the transcript of record of that 


hearing held on November 16, 1928. 


Mr. Joyce: 1 hand you the transcript of record and ask 


vou to look in that record and refresh vour recollection as 
* • 


to just what was done in connection with your communica¬ 
tion to the Law Department of the City of New York as 
regards that particular thing. A. I notice in the index of 
this transcript of record, Board of Appeals, District of 
Columbia, October Term, 1928, No. 4898, City of New 
York, appellant, vs. Federal Radio Commission, filed Janu¬ 
ary 2, 1929, printed May 15, 1929, that it says, “Communi¬ 
cation from corporation counsel of City of New York, to 
Federal Radio Commission protesting against provisions 
of order for regulation of the Commission made on Sep¬ 
tember 11, 1928,” and then in parentheses it says, “Printed 
as a part of the notice of appeal.” 

1078 Now, there is no page that that refers to. That 
letter that was sent from the corporation counsel to 
the Federal Radio Commission was practically an identical 
transcript of the letter that Commissioner Goldman trans¬ 
mitted to the then corporation counsel. 

Q. Did you frame that letter? A. To a great degree, yes. 

Q. Is it in that record? A. There is no page that is re¬ 
ferred to. May I have that transcript? 
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Mr. Weisman: Just a minute and I will give you what 

you want in here. 

* 

The Witness: I will give you the rest of the history from 
memory. We were advised we would have to make an ap¬ 
plication for modification of a license that was going to he 
issued subsequent to November 11, 1928. 

Mr. Weisman: Here it is (handing volume to| the wit¬ 
ness.) 

The Witness: Coming back again, I notice that the letter 
is included as an exhibit in this appeal. 

Mr. Weisman: Attached to the notice of the abpeal. 

The Witness: Yes. I am not familiar with thejlegal ar¬ 
rangements. Notice of appeal and so forth. We|then got 
a notice from the Federal Radio Commission fixing a date 
for hearing- 


Mr. Weisman: Mr. Examiner, I have no objecti 
line of testimony this witness is apparently tryii 
in the record, but I think it is a little far 


pn to the 
g to put 
afield of 


this ap- 
pn, since 


1079 the issues we are trying today, and if counsel for 
the citv will make some general statement as to what 
lie intends to prove by these things, I might be able to con¬ 
cede them and save a lot of time. I think they are not 
germane to the issue we are trying. 

Mr. Joyce: The witness is testifying everything that is 
actually within his knowledge in connection with 
plication and all matters dealing with WNYC stati 
the time of sharing time under the allocation of I General 
Order 40. | 

Chief Examiner Yost: The Examiner has permitted wide 
latitude in the testimonv of this case, and he certainlv wants 
to be understood as extending the same privileges to both 
sides. Certainly the Examiner has no reason to b<^ partial 
to or prejudiced against anybody in this case. I want you 
both to have exactly the same rights and privileges and 
want you to have the fullest opportunity to present your 
case. As the Examiner sometimes said, it seems almost 
impossible to keep things out of the record that oi^ght not 
to be in, at different places, but he will also sa\^ that if 
matters get into the record that are strictlv lie^rsav or 
irrelevant or are opinions of others than experts, they will 
be disregarded by him in making up his report, jtle does 
that for the purpose of saving time in the matter qf going 
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over things that are not material. Sometimes, of course, 
there is ground for differences of opinion. 

Mr. Jovce*. I do not want him to give anything that is 
hearsay. I am asking for all matters within his knowl¬ 
edge. 


1080 The Witness: I was just going to say that. 

Every time we get a letter or notice or anything 
at all from the Federal Radio Commission, Commissioner 
Goldman immediately assigns that to mv attention and for 
report. All of these notices as to applications for licenses, 
as stated in this record, were received by me through Com¬ 
missioner Goldman. 

Mr. Weisman: I am not questioning that, but, I say, if 
it is not of any great importance, why take the time read¬ 
ing letters in the record? Refer to them and I will con¬ 
cede them. Whv take all this time? 

Chief Examiner Yost: The Examiner feels that the hear¬ 
ing covers a pretty wide scope. It may be that different 
parties to this hearing have in mind an appeal. The Ex¬ 
aminer does not know, and he does not want to be accused 
of being too technical or restricting testimony or evidence 
that might have some value or might be relevant to the 


issues. 

Mr. Joyce: I am trying to have him lead up so that he 
can develop all the facts in connection with the operation 
of the station. 

Mr. Weisman: All right, I withdraw my objection. 

Mr. Joyce: That is all right. Anything that is hearsay 
I want eliminated, Mr. Brimberg. 

Mr. Weisman: I did not sav it was hearsay. 

% » 

Mr. Jovce: 1 onlv wants facts within his knowledge. 

Mr. Weisman: Off the record. 

Mr. Jovce: I want him to tell it in his own wav. 

Mr. Weisman: Off the record, Mr. Reporter. 


(A discussion here ensued outside the record.) 


1081 Bv Mr. Jovce: 

Q. In your own way, tell to the Examiner all that was 
or is within your knowledge in connection with mat¬ 
ters pertaining to the sharing of time of WMCA and 
WXYC, in your own way, eliminating the necessity of ques¬ 
tions, and in that wav we can shorten vour testimony. A. 
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I will start from the time of November 11, 19p8. On No¬ 
vember 1, 1928, we received a license, or, rather, a license 
was received by this department dated November 1, 1928, 
ordering* us to share time on alternate days, starting at 
a certain time, and WMCA to share on alternate days, 
starting on the following day. This seemed to |be subject, 
however, to anv mutual agreement made between the sta- 
tions. | 

There was an exchange of telegrams betweeij ourselves 
and Commissioner Caldwell, then Federal Radip Commis¬ 
sioner, as to just when would be the date of tpe hearing, 
because we wanted to get our hearing on beforp the effec¬ 
tive date of the order, November 11, 1928, and]as the re¬ 
sult of the exchange of correspondence, telegraitns, and so 
forth, telephone calls, the hearing was finally lipid on No¬ 
vember Kith, five days subsequent to the effective date of 
the order, so that for the period of five days, (November 
11th to November 16tli, or, rather, until the decision of the 
Commission on December 16, 1928, we were required to 
share time with WMCA without any real decision—wait a 
minute, now. There was one decision from the Federal 
Radio Commission, which is contained in the telegram that 
Commissioner Goldman was testifying to this j morning. 

Except for that telegram we were sharing (time with 
1082 station WMCA without a decision from tlile Federal 

Radio Commission. ] 

This telegram, as Commissioner Goldman statjed previ¬ 
ously, contained the fact that the Federal Radiol Commis- 
cion had received information on November 12, 1928, that 
WNYC and WMCA had failed to agree on a division of 
time and the Radio Commission in that telegram Reiterated 
their clauses in that license of November 1, l]928, and 
ended up by saying, “But in absence of such agreement 
stations must observe division of time according to said 
order.” i 

Then following this telegram, following the hparing on 
November 16, 1928, a series of conferences were lipid about 

the sharing* of time. I have no recollection whether that 
° I 

week of alternate days happened about that time or subse¬ 
quent. I know there were conferences before the sharing 
of alternate days, and subsequent to it, because WMCA’s 
representative said that they must have a listing in the 

39—5695a I 
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newspaper every day so that WMCA would be before the 
public each and every day, and that alternate days would 
wipe them out of the newspapers on those days, and there¬ 
fore the public might forget about them, which was one of 
the reasons that Commissioner Goldman mentioned in his 
previous testimony. 

They also stated in those conferences, among other 
things, that sharing time on alternate days would wipe them 
out of existence, because it was impossible for any com¬ 
mercial station to reallv make anv monev on alternate 
days; they could not hold their clients, if they were put on 
on Mondav of one week and Tuesdav the following week, 
and so on. 

The outcome; of this series of conferences was that the 
time we would loan to WMCA was under a tempo- 
1083 rarv gentlemen’s arrangement, which was to go on 
from week to week at that time, and following that 
from month to, month, so that we could get return time 
when we wanted it for the extra unique and novel features 
that onlv WXYC or the Citv of New York had control of, 
and also that there we would be included in their contracts 
with all commercial organizations that the time that tliev 
were selling in WMCA was subject to the call of the City of 
New York. 


There were subsequent conferences after the letter that 
Commissioner Goldman sent on February 4, 1929, that on 
and after February 18, 1929, WNYC would adhere to the 
Federal Radio Commission’s license and order, which was 
sustained by the Board of Appeals of the District, that 
it would operate on alternate days, but we then found out, 
when WMCA’s representative came to us, that they had 
made contractual obligations, that thev had made commit- 
ments without this clause, and that therefore thev would 
be losing great sums of money or would be subject to good¬ 
ness knows how many legal suits because they had ap¬ 
parently or said they had entered into contracts without 
that clause. 

So then, to avoid, at their request any such legal suits 
for damages that they said they were subject to, we deter¬ 
mined on some new basis for sharing time. 

Q. I am asking you to stick strictly to what is within 
your knowledge. A. I was present at all of these con¬ 
ferences. 



AND STRUCTURES, VS. FED. RADIO COM. ET AL. 587 

Q. All right. A. I am talking only from my own knowl¬ 
edge. . I 

1084 Q. Very well.. A. None of it is hearsay. 

Q. Proceed then. A. Then we wanted to know 
if when these contracts expired they would insert these 
clauses subsequently, so that when we wrote in for time 
that we had loaned them we could be assured of getting it. 

Q. Could you while you are giving this history or think¬ 
ing these matters over state, Mr. Brimberg, if you recol¬ 
lect, any of those people who might be present at these 
various conferences? A. At many of the first cdnferences 
there were Mr. Fitzpatrick, acting program director at that 
time; Mr. Flamm, president of WMCA; Mr. Weisman, 
counsel for WMCA; Mr. Gilliam, who I think at that time 
was secretary and treasurer of that organization|; Mr. Jo¬ 
seph A. Devery, then assistant corporation counsel of the 
City of New York in charge of the radio cases; Mik Roemer 
of the Roemer Furniture Company, who was present at 
least at one conference that I remember, and j Mr. Leo 
Friedman, who I think was general sales manager. 

By Mr. Weisman: I 


Q. Do you know that of your own knowledge? A. No, 
that was what was told me at the time. 

Bv Mr. Jovce: 

• % 


Q. I asked you of your own knowledge. If that was 
what was told you, I want it out of the record, j A. Mr. 
Leo Friedman- 

Q. I asked you to tell only what is within you^ knowl¬ 
edge. A. Mr. Leo Friedman, if I remember now, 
1085 there is a communication from Mr. Flamjn which 
designated him as an agent from WMCA to negotiate 
time sharing agrements, and he and Mr. Flamm very often 
came to Commissioner Goldman’s office to trv to come to 

m/ 

some understanding on that. 

i 

Mr. Weisman: I do not question that he was thpre, Mr. 
Brimberg. ] 

The Witness: Yes. I do not know that he was general 
sales manager, but he told me that. 
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Bv Mr. Jovce: 

Q. Is that the communication you have in mind (hand¬ 
ing document to the witness) ? A. Yes. 

Q. Just read the whole communication, with the caption 
and everything else. 

Mr. Weisman: Let me see it, please. 


Bv Mr. Jovce: 


Q. If that is the letter you are referring to, will you 
please read it into the record? A. In the upper left hand 
corner it says, “Donald Flamm, president.” In the upper 
right hand corner it savs, “Marion K. Gilliam, secretary- 
treasurer.” 


In the center it says, “Associated Broadcasters, Inc., Op¬ 
erating Radio Station WMCA, Hammerstcin Theatre 
Building, 1697 Broadway at 53rd Street, telephone Co¬ 
lumbus 5661.” 


“New York Citv, February 20, 1929. 

“Commissioner Albert Goldman, 

Department of Plant and Structures, 

1086 Municipal Building, 

New York Citv. 

DE AR Co M MISSION ER : 


“This is to confirm our telephone conversation this morn¬ 
ing during which I explained that the bearer, Mr. Leo 
Friedman, associate director, is authorized to act as our 
representative, until further notice, in negotiating for time¬ 
sharing between WMCA and WNYC. 

Yours verv truly, 

ASSOCIATED BROADCASTERS, INC. 

DONALD FLAMM, 

President . 

DJF:BD.” 


Mr. Joyce: I offer that letter in evidence, and having gone 
in evidence I will substitute therefor two photostatic copies. 

Chief Examiner Yost: The Examiner is making an ex¬ 
ception to the general rule, in that all these letters bearing 
upon the time sharing agreement going to that one purpose 
or object may be admitted. 
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(Two pliotostatic copies of the letter just read by the 
witness were received in evidence, marked “ Dockets 1337, 
1341 and 1416, WNYC Exhibit 6,” and the same are on file 
with the transcript of record with the Commission.) 

i 

Bv Mr. Jovce: 

Q. Continue, Mr. Brimberg. A. Prior to that tjme I have 
a distinct recollection of the result of this lack of 

1087 time-sharing arrangement. This was in January or 
February, I believe, at the time of the reception to 

Captain Fried. WNYC went on the air sometime before 
nine o'clock in the morning. Station WMCA’s Operators 
were notified that WNYC were on the air. The| operator 
said, “Just a minute.” Upon return to the phone the op¬ 
erator said, “WMCA has been operating at nine o’clock in 
the morning 365 days in the year and we are not going to 
change now.” And WMCA did go on the air at nine o’clock 
that morning, interfering with and ruining the [reception 
and program of the reception to Captain Fried. 

1 heard it and notified the radio inspector what was going 
on at the time. He told me on the phone that he was listen¬ 
ing to it. The next dav I called him and asked him if there 
were any complaints and he said- 

Mr. Newman: You can stop there. It is hearsay. 

The Witness: All right. 

Chief Examiner Yost: lie can sav he had information 
which is not quoted. The fact may be given as evidence. 

Mr. Weisman: No, he is trying to relate a conversation 
with some person not connected with WMCA. 

Chief Examiner Yost: Yes, the conversation is hot good, 
but the fact of anv interference mav be stated or the cause 
of the interference, but not the conversation. 

Mr. Weisman: May we have the date and the year this 
occurred, the time of the occurrence being described by the 
witness ? 

Chief Examiner Yost: Approximately. 

The Witness: That was what I was trying to tell. I don’t 
remember what it w^as. 

1088 Mr. Weisman: 1929, 1930 or 1931? i 

The Witness: It v*as 1929 or 1930. The e^act date 
I do not have here. If Mr. Joyce has it, I do not know. I 
know the matter was discussed. In any case, the radio in¬ 
spector informed me- 
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Mr. Newman: I object to that. That is.hearsay pure and 
simple. The other party is not here to refute it. 

The Witness: All right. 

Chief Examiner Yost: What he said is not relevant. You 
do know that both of the stations attempted to operate and 
spoiled the reception. 


The Witness: Yes. I listened to that. I asked the radio 
inspector if that was malicious interference on the part of 
WMCA’s operators. I cannot say what he answered. 

Chief Examiner Yost: No. 


Mr. Newmaiji: Then let us strike out the question. 

The Witness: There was no question. I am stating what 
I told the radio inspector. 

Mr. Joyce: He is telling everything within his knowledge. 
Chief Examiner Yost: Just the fact. 

Mr. Newman: There may be some difference of opinion 
as to what is and what is not a fact. 


The Witness: On account of this incident, WNYC never 
attempted, on my advice, to maliciously interfere with 
WMCA’s programs, for fear of being accused of just that. 
In other words, malicious interference, and that we might 
incur the wrath of the Federal Radio Commission. So that 
we abided by the time that we were using, although 
1089 many times we had scheduled programs that l saw 
in the newspapers- 


Bv Mr. Jovce: 

* •> 

Q. Stick to what you know. A. That I saw in our pub¬ 
licity releases. Yet we did not go on the air for fear of 
just that. In other words, if WMCA goes on at nine o'clock 
in the morning;or eight o'clock in the morning, they get the 
air until 11 o'clock, and we could not possibly get on before 
that time without incurring that wrath, and if we go on 
bevond twelve o'clock noon, we incur their wrath and abuse. 

Q. Well, strike out the word “abuse.'’ A. Shall we call 
it “use of language"? 

Q. Just leave it that way. A. So we were waiting for 
some time when we could have a hearing before this com¬ 
mission, to determine once and for all just what time 
WNYC should or should not operate, so as to settle once 
and for all this question, and all this time we were waiting 
—for instance,; from November 16th we were waiting for 
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the decision of the Commission, which came on December 
16, 1928, and then when we filed our appeal on January 2, 
1929, we waited for a decision from the Court of Appeals of 
the District, which did not come until October, 1929 and 
then followed twenty or thirty days time to appeal from 
the District to the Supreme Court of the United States on a 
writ of certiorari; as a matter of fact we waited until some 
time in January or February, 1930, hoping that we would 
get somewhere on this time sharing order of the Federal 
Radio Commission. 

Bv Chief Examiner Yost: j 

1090 Q. Are you able to advise the Examiner just what 
period of time the present operating schedule be¬ 
tween WNYC and WMCA has been in effect? A. Yes, sir. 
I have personally taken a copy of our log from January 1, 
1929, up to October 31,1931, and I summarized ttyit between 
the time we go on the air and the time we go off jthe air. 

Q. You understand what the Examiner wants is how long 
the present schedule that you are now operating! upon has 
been in effect. A. The schedule we have in effect now is 
very indefinite because it is flexible and variable. We get 
time from WMCA. 

Q. But you do have a regular time, don’t you,ja regular 
schedule? A. As I say, it varies from week to ^Veek. 

Q. I mean, omitting the exceptions. A. Omitting these 
variable and flexible exceptions? 

Q. Yes. A. There is a more or less regular program, 
ves. 

Q. For how long a time has that been in effect? A. Have 
you that summary, that final summary, Mr. Joycje? Since 
about December, 1930, or January, 1931. 

Q. Since which time the operating schedule, tlfe regular 
schedule has been substantially the same? A. Ye^. 

Q. But there have been variations? A. Yes, bu: substan- 
tiallv the same. 

m/ 

1091 Mr. Weisman: May we have those in the record, 
Mr. Examiner, in answer to your question? 

Chief Examiner Yost: Isn’t that in the record? 

The Witness: 1 answered your question. 

Mr. Weisman: No, I say, may he read off that schedule 
of time so you will have it in answer to your question? 
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Chief Examiner Yost: You mean the time he is on the air? 
Mr. Weisman: The regular schedule. 

Chief Examiner Yost: That mav go in the record. 


Bv Mr. Jovce: 

* 

Q. Give it to us with an explanation of what it is. A. You 
mean this series here or the actual schedule of hours? 


Mr. Weisman: No, the regular schedule of hours, what 
the Examiner asked, without naming those flexibilities that 
you discussed. 

The Witness: Without the flexibilities? 

Chief Examiner Yost: Yes. 


Bv Mr. Jovce: 

• •> 

Q. Read it with the qualifications that should go with it. 

Chief Examiner Yost: Make any explanations that you 
care to make. 


A. I have it from memory. It is not on this final sum¬ 
mary. But without those exceptions, we broadcast daily, 
weekly except Sunday, from eleven to twelve each morn¬ 
ing, from six to eight-thirtv on Mondav, from six to nine- 
thirty on Tuesday, P. M., from six to ten P. M. on 
3092 Wednesday, six to nine-thirtv on Thursday, six to 
seven-thirtv P. M. on Friday, and six to eight-thirtv 
on Saturday night. 


Bv Mr. Jovce: 

» »- 

Q. Xow, besides that what you have just read off, what 
did the agreement contemplate? A. Flexibility and varia¬ 
tion of tiie time, which I did not specify there, so as to get 
back the time we loaned them, such as afternoon time, Sun¬ 
day time and other evening time. 

Q. And how much might that time total? A. It varies 

from week to week. I reallv could not saw 

* » 

Q. Would it be limited by the amount of time that ap¬ 
pears on that schedule or that you have just testified to, 
not to exceed the amount of time that the Federal Radio 
Commission license allows us ? A. Besides this regular op¬ 
erating schedule, despite many attempts, the granting of 
some of our requests certainly did not begin to give us 50 
per cent of the time on 570. 
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( hief Examiner Yost: The agreement to which you refer, 
Mr. Joyce, was never reduced to writing? 

Mr. Joyce: No. ] 

The Witness: This was no agreement. 

Mr. Joyce: It was not any agreement. j 

The Witness: It was just a gentlemen’s arrangement, 
which varied everv week, and in 1929 it began to Ibecome a 
monthly proposition, and then we could not do Anything; 
they had the time. j 

Chief Examiner Yost: What the Examiner wished to find 
out, though, was whether or not there lias <fver been 

1093 at any time any written agreement as to th(ose times 

The Witness: No, sir. I 

Bv Mr. Jovce: 

• * 

Q. Other than the particular hours, the programs might 
varv if we demanded the time loaned under the gentle- 
men's agreement? A. This schedule I just read into the 
record- 

Q. Without explanation, yes or no. A. I will modify my 
statement. This schedule that I read into the record is the 
minimum time that we operate and any time that they grant 
us is the time that we get back, that we loaned them. 

Q. Not to exceed what ? A. It did not exceed 50 per cent 
or a division of time. It never did exceed, as far as I re¬ 
call, our 50 per cent allotment. 

Q. Did it ever total 50 per cent that we used? A. Of 
course that depends on actual hours, quota value of hours 
and things like that, which Mr. Fitzpatrick is most [familiar 
with. Do you want me to say how the programs varied in 
1929? 

Q. Did we ever submit to WMCA a proposed agreement 
setting forth specific hours, which would allow to each sta¬ 
tion an exact 50 per cent of the time each day? A. That 
schedule- 

Q. Answer yes or no. A. Well, you say 50 per cent of the 
time. Quota value? ] 

Q. All right, quota value or any other value. A. 

1094 Fifty per cent of the quota value of the broadcasting 
time as defined in the Commission’s Genera^ Order 

105. 

Q. Did we ever submit such an agreement? A. Yes, sir, 
after manv, many conferences. 
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Q. Have you a copy of that agreement? A. It is at¬ 
tached to our application for renewal of license, and it is 
a part of the record. 

Q. Have you a copy of it here ? A. I haven’t it at hand. 
If the Commission’s counsel will give me our application 
for renewal, I will be able to read from it, if you want me to. 

Mr. Xewman: The original application? 

The Witness: Yes, AYXYC's application for renewal. 

Mr. Xewman: Here it is (handing document to the wit¬ 
ness). 

The Witness: I have it, Mr. Jovce. 


By Mr. Joyce: 

Q. You have it ? A. l T es. 

Q. Will you just read into the record that particular 
agreement as set forth there ? A. It is unnecessary to read 
it, as it is already a part of the record. 

Q. I am asking you to read it into the record. 


Mr. W’eisman: Cannot we even save that, Mr. Examiner? 

Chief Examiner Yost: It may be read, at the request of 
counsel. 

Mr. WVisman: It is only a proposed agreement. 

Mr. Jovce: That is what I said. 

1095 Chief Examiner Yost: I understand that. 

Mr. W’eisman: Mr. Examiner, vou recall vour 
rulings yesterday in which you, on objection of counsel for 
W’XYC, excluded the testimony which we offered tending 
to reach an agreement, and the Examiner’s comment repeat¬ 
edly was, “It is excluded because no agreement was 
reached: therefore, it is immaterial.” Upon the same 
ground 1 urge an objection to reading into the record an 
agreement which they proposed and which they submitted, 
but which, also, was never signed. 

Chief Examiner Yost: The Examiner is of the opinion 
that inasmuch as this agreement is a part of the record and 
is already in the record and is in writing, that no prejudice 
can result to you from a reading of the proposed agreement. 

Mr. W’eisman: The Examiner, of course, understands that 
this agreement was something which W'XYC submitted and 
to which we have never consented. 

Chief Examiner Y T ost: It shows whether or not it is fair 
or otherwise. 
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Mr. Weisman: I respectfully except to the ruling. 

Chief Examiner Yost: Exception noted. 

The Witness: In the right hand corner of this Agreement 
there is a stamp which says, “U. S. Supervisor] of Radio, 
Department of Commerce, received June 30, 1931, New 
York, New York.” 

Mr. Weisman: If the Examiner pleases, may I for the 
purpose of saving time and the cost of transcription of the 
record say that in view of the Examiner’s ruling two copies 
might be marked in evidence and considered ask exhibits, 
thereby saving the time of having the whole thing 

1096 read into the record. 

Chief Examiner Yost: That is agreeable fo the Ex¬ 
aminer. 

Mr. Joyce: What is that? 

Chief Examiner Yost: That is agreeable to the Examiner, 
if counsel is willing. 

Mr. Joyce: If there is no objection on the part of the 
Examiner, I would like to have it read into the record. 

Chief Examiner Yost: It mav be so done. 

Mr. Weisman: What purpose is there for that ! If it is 
a part of the record, it is a part of the record, whether we 
submit two copies of the agreement or read it out loud. I 
think the Examiner certainly has the power, and may I urge 
you with all due respect that you exercise it in this instance, 
and save time by simply having two copies marked in the 
record, and we will stipulate that if Mr. Brimberg were 
reading it into the record he would read the contents of that 
agreement. 

Mr. Joyce: There is always the possibility, in thb event of 
an appeal, that exhibits might be lost, when they should be 
part and parcel of that appeal. To avoid that, want to 
have this read in the record, so it will be printed injtlie event 
of an appeal. 

Chief Examiner Yost: Besides, the witness is hefe and he 
can be cross examined with reference to it, and U can be 
rebutted. j 

The Witness: Before I read this, may I say--j 

Mr. Joyce: No explanation. Read it. It speaks jfor itself 
in the record. 

1097 The Witness: 

“This agreement in six identical originals made this 
— day of June, 1931, by and between the City of New 
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York, a municipal corporation, acting by the commissioner 
of the department of plant and structures, party of the first 
part, and Knickerbocker Broadcasting Co., Inc., a corpora¬ 
tion organized and existing under the Laws of the State of 
Xew York, party of the second part, 

“ Witnesseth: 

“Whereas the party of the first part under license issued 
by the Federal Radio Commission maintains and operates 
a radio broadcasting station designated as Station WXYC, 
and 

“Whereas the party of the second part under license is¬ 
sued by the Federal Radio Commission maintains and op¬ 
erates a radio broadcasting station designated as Station 
WMCA, and 

“Whereas under such licenses so issued the said parties 
of the first and second part operate upon the same frequency 
and are required to share their broadcasting time equally, 
such licenses more particularly providing that each of sawd 
stations shall operate on alternate days with full time ex¬ 
cept as may be otherwise agreed upon between the said par¬ 
ties, and 

“Whereas bv General Order Xo. 105 issued bv said Fed- 
• • 

oral Radio Commission on February 12, 1931, it is provided 
that 

“ ‘In all cases where broadcasting stations are re- 
1098 quired to share time and the specific hours of opera¬ 
tion are hot designated in the license, the licensees of 
such stations shall endeavor to reach an agreement as to 
a definite schedule of periods of time to be used by each of 
them and if successful each of said stations shall reduce 
said agreement to writing and hie the same in triplicate with 
the Commission with each application for renewal of license. 
If and when such written agreements are properly filed in 
conformity with this order, the file mark of the Commis¬ 
sion shall be affixed thereto, one copy shall be retained by 
the Commission, one copy shall be forwarded to the Radio 
Division of thei Department of Commerce, and one copy 
shall be returned to the licensee of said station to be posted 
with its licensei and considered as a part thereof. If the 
license specifies a definite proportionate time division the 
agreement shall maintain this proportion. In case no pro¬ 
portionate time division is specified the stations will agree 
upon a division of time. Nothing contained in this order 
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shall be construed as authorizing or permitting the simul¬ 
taneous operation of such stations unless specifically au¬ 
thorized to do so by the terms of their license’ (Section 4, 
Par. c). 

i 

“Now therefore in compliance with said General Order 
No. 105 and in consideration of the mutual covenants and 
agreements hereinafter contained, it is hereby agreed 
1099 by and between the parties hereto: 

“First. That the said parties shall divide the 
broadcasting day as defined in Section 1 of saicl General 
Order No. 105 on the following basis: 

Quota 
value of 
Actual hours 


Station. Broadcast ini; periods. hours, per week. 

WNYC Daily except Sunday: 

6 a. m. to 9 a. m. 3 18 

11 a. m. to 6 p. m. 7 42 

6 p. m. to 8 p. m. 2 24 


WMCA Daily except Sunday: 

9 a. m. to 11 a. m. 2 12 

8 p. m. to 12 p. m. 4 48 

Sunday: 

6 a. m. to 6 p. m. 12 12 

6 p. m. to 12 p. m. 0 12 


84 

“Second. Such division of time shall become effective on 

and after midnight —-, 1931, and shall remain in effect 

during such period as the parties hereto operate on the same 
frequency and under the requirement to share time equally, 
provided, however, that if either party to this agreement 
shall desire to change or modify the basis of division on 
time hereinabove specified, such party shall give ten days 
written notice thereof to the other party. It at ti e end of 
said period of said ten days, such changes or modifications 
shall not have been arranged to the satisfaction of 
1100 both parties and set forth in writing, then th<b parties 
shall abide by the rulings of the Federal Ra^io Com¬ 
mission as set forth in General Order No. 105. Copies of 

i 
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such notice or notices and of such other arrangements, if 
any, shall before taking effect be filed with the Federal 
Radio Commission by the party proposing such change or 
modification. 

“Third. Xo provision is made herein of time between 
twelve midnight and 6 a. m. for the reason that by the pro¬ 
visions of the Second Section of the said General Order 
Xo. 105, such period of the day is designated as ‘the test or 
experimental period,’ and as to such period the rights of 
the parties hereto are fixed and determined by said pro¬ 
visions. 

“In witnesseth whereof the Citv of New York bv the 

* • 

Commissioner of the Department of Plant and Structures 
and the Knickerbocker Broadcasting Company, Inc., by its 
president duly authorized thereunder, have executed this 
agreement as of the dav and vear first above written. 

CITY OF NEW YORK, DEPARTMENT 
OF PLANT & STRUCTURES, 

By-, 

Commissioner. 

KNICKERBOCKER BROADCASTING 
CO, INC, 

By-, 

President. 

Might I state here that this agreement and six original 
copies were properly executed by Commissioner 
1101 Goldman and transmitted to Station WMCA. In 
fact, there is attached also to this application for re¬ 
newal this letter: 

“City of New York, Department of Plant and Structures, 

Municipal Building. 

June 23,1931. 

“Mr. Donald Flamm, 

Knickerbocker Broadcasting Company, 

1697 Broadwav, New York Citv. 

Dear Mr. Flamm: 

“As the result of our negotiations which started in 
February of this year, I am transmitting to you herewith 
agreements (six originals), containing a schedule for the 
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division of time between Station WMCA ani Station 
WNYC on 570 kilocycle channel. 

“You no doubt are aware of the fact that it will be neces¬ 
sary for both stations to file the time sharing agreements 


with the applications for renewal of licenses not 


ater than 


July 1, 1931. Therefore, I am sure you appreciate the 
necessity for prompt action in regard to the agreement. 

“Will you kindly arrange to have the agreement executed 
and returned to us at the earliest possible date. 

“I am also forwarding copies to the Federal Rt.dio Com¬ 
mission and the Supervisor of Radio in this District. 
Yours very trulv, 

ALBERT GOLDMAN, 

Comm is s loner.” 

1102 Have you the reply to that? | 

Bv Air. Joyce: 

Q. What was the reply, or was the proposed agreement 
at that time filed and returned to the Departmentfof Plant 
and Structures bv Station WMCA? A. No, those! six iden- 
tical originals were never returned to us. 

Q. So far as you are concerned, they are still iii the pos¬ 
session of Station WMCA? A. As far as I know, yes. 

Q. Continue with your testimony. A. Also may I state 
that those six identical originals, of which these tjliat were 
filed with the application for renewal, are only copies, were 

filled in wherever I said “blank.” The dates are already 

* 

there. 

Q. Continue with your testimony of those matters within 
your knowledge in connection with this general 
A. I can tell you about the conference leading u 
schedule, which was started in February, 1931. 

Q. After that. A. After this schedule was filed 
Q. Yes. Continue your testimony as to those 
within your knowledge in connection with this time sharing 
arrangement. A. Do you want me to detail to you ;he nego¬ 
tiations that led up to this schedule? 

Q. Tell me everything within your knowledge. Tell 

1103 the Examiner everything within your knowledge. 
A. In this particular case? 

Q. That is the only one we are dealing with. A. Ij mean in 
this particular series of negotiations? 


subject, 
j to this 




matters 
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Q. All of those negotiations and conferences, whatever 
is within your knowledge. A. Yes. Some time before the 
issuance of General Order 105, Commissioner Goldman and 
myself had been so extremely annoyed with all these bicker¬ 
ings that it w,as decided that it was about time that we re¬ 
duced our license to share time equally to a written agree¬ 
ment, so that we would have no more squabbling. That was 

late in 1930. There may be a series of letters—I don't re- 

•/ 

member now—but there must have been some letters that 
were sent to Mr. Flamm asking him to send representatives 
down to us to come to a written time sharing agreement. 

Q. Those letters you will produce and offer in order ? A. 
At such time as you choose. 

Q. Are they before you now, most of those things? A. I 
do not think so. I think vou must have them in vour tiles. 

Mr. Joyce: [Will we be permitted, when this examination 
is continued later, to present them and give Mr. Weisman 
the opportunity to question on them? 

Chief Examiner Yost: That will be permitted. 


Bv Mr. Jovce: 
* % 


Q. Proceed,; Mr. Brimberg. A. Along about the early 
part of 1931 a series of conferences were held. Mr. Weis¬ 
man and Mr. Flamm, Commissioner Goldman and 
1104 myself, Mr. Devery were present. We were en¬ 
deavoring to come to some time sharing agreement 
on 570 kilocvcles. We were stalled along from time to time. 
Particularly in 1930 when we offered a program for the 
division of time, they wanted time to think it over, so we 
gave them a week. They came back and olfered something 
else. And so on. There were offers and counter-offers. 
Finally alongi about February, 1931, representatives of 
WMCA thought that it would be a good idea if instead of 
reaching a time-sharing agreement on 570 kilocycles that 
WXYC might exchange its facilities with those of Station 


WPCH and thus relieve anybody or any party to these 
conferences of coming to any agreement. I personally in¬ 
sisted— 

Q. Xow, Mr: Brimberg, at that conference, in connection 

with the switching of the stations, that is WPCH and 

WXYC, there were statements made by all of those present 

at that conference, were there not? A. What do you mean 

bv statements? 

* 
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Q. Ill the way of expressions of opinion as td the cause 
of such a contemplated arrangement? A. Of course. 

Q. Did you express your opinion in connection with such 
an arrangement or such a thing coming to pass!? A. Yes. 

Q. Will you explain here to the Examiner jus^; what you 
had to say on that particular occasion? A. I said-. 

Q. From the standpoint of an engineer or just as 

1105 yourself? A. As a member of the conference I 

said- 

Mr. Weisman: Mr Examiner, I have not the slightest ob¬ 
jection to such a conversation going on the record I want 
to remind everybody here again that I tried to jput in the 
record yesterday these very conversations. They i were very 
strenuously objected to by Mr. Joyce, and the 'Examiner 
sustained those objections. I do not want to make any ob¬ 
jection now, but I should like to reserve the right to offer 
testimony to complete the record with respect the offer 
of February 27, 1931, and all other conversation^ and con¬ 
ferences and with whosoever made, to this date. 

Chief Examiner Yost: It certainly could not b^ expected 
that there could go into the record all the conversations and 
conferences had with reference to an attempt to get an 
agreement in connection with the operation of j;hese two 
stations. The fact that they had conferences has [been pre¬ 
sented here numerous times. There is doubt iii the Ex¬ 
aminer’s mind as to the conversations going in. The 
Examiner permitted this agreement to go in because it was 
in writing and attached to the application. I believe it 
ought to be limited to that. What your reply wa^, if there 
was any, could well be presented and admitted. 

Mr. Weisman: It has been denied us by the ruling of the 
Examiner. 

Chief Examiner Yost: The Examiner, as he Recalls it, 
denied the very thing they are trying to do now. 

Mr. Weisman: Only our version of these conferences was 
excluded, and their version of them, including an agreement 
which was never signed, is now spread on the record. 

1106 Chief Examiner Yost: Spread on the record be¬ 
cause it was attached to and made a part of the ap¬ 
plication. 

Mr. Weisman: It is not a part of anything? 

Chief Examiner Yost: No. j 

40—5695a 
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Mr. Weisman: What I said in my opening statement was 
that both sides were endeavoring to reach an agreement in 
accordance with General Order 105, and I went further 
and said we tried to reach an agreement even prior to the 
date of that order. Mr. Brimberg bears me out in that 
statement. Mr. Joyce, you recall, objected to my statement. 
He objected as to any schedule in operation between the 
stations. 

Mr. Joyce: Naturally I object to statements. If it was 
a matter of proof it would be different. 

Chief Examiner Yost: If there is any offer on the part of 
stations WMCA or WPCH as to what thev regard the di- 
vision of equal time in the record, the Examiner will be 
glad to let it in the record and be glad to consider it for 
what it is worth. 


Mr. Weisman: All right. 

Mr. Jovce: Mr. Yost, one of the reasons whv I want this 
witness to explain our connection with these conferences, at 
which he was present and to which he is testifying from his 
personal knowledge, is to show through him more of the 
reasons why for the hearing and giving the reasons for the 
transfer, what those particular reasons were as set forth by 
this particular witness in those conferences. 

Chief Examiner Yost: As the Examiner sees it, the facts 
back of all of this agreement, what authority the Federal 
Radio Commission granted to each of these applica¬ 
nt)? tions, what time thev have been using and whv are 
the matters pertinent to this inquiry. The Examiner 
is going to be and is confronted in this hearing with a find¬ 
ing of fact and recommendations. The matter now that he 
is concerned about is that he might have helpful suggestions 
that are really material to the issues here. He does not 
think that a lot of discussions, conferences, and the fact they 
failed to get together are going to help the Examiner any. 
What the Examiner wants is facts, as to why you people are 
here. 


Mr. Weisman : May I say my purpose in originally stating 
there were conferences was to put upon the record, and 
later have it testified to by witnesses, that the two stations 
did not simply disregard the order of the Commission, that 
they made an honest effort to settle their own disputes, so 
that when we come in here, the Commission wouldn’t say, 
“You people disregarded our orders. Why?” That is the 
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|In the ab- 
alternate 


reason we are here. I wanted to spread on the record that 
both sides attempted to reach an agreement. 

Chief Examiner Yost: It is certainly agreed bjf all parties 
that no written agreement has ever been arrive^ at or exe¬ 
cuted between the parties to this hearing. It is also cer¬ 
tainly agreed that the division of time consumed bv each 
of these stations in broadcasting on 570 kilocycles is not as 
set forth in the licenses. 

Mr. Weisman: That is not correct, Mr. Examiner. 

Chief Examiner Yost: Is not that correct? 

Mr. Weisman: No. 

Chief Examiner Yost: At least they are notl operating 
alternate days. 

1108 Mr. Weisman: That is correct. 

Chief Examiner Yost: Was that not wh^t the Com¬ 
mission authorized them to operate? 

Mr. Weisman: No. “Or other arrangement tl^at may be 
a matter of agreement.” 

The Witness: And then the telegram says, 
sence of such an arrangement there must be! 
da vs.” 

Chief Examiner Yost: Admitting that, all thpse things 
are capable of proof. 

Mr. Weisman: I did not want the Examiner to get in the 
record that we did not have the right to divide j>ach oper¬ 
ating day as we have done, and that that was in violation 
of our license, because our license specifically permits us 
to divide the same operating day, as we choose. 

Chief Examiner Yost: Granting all that, how Icing is that 
binding and how long is WNYC obliged, as they say, to 
submit to it, or continue it, rather? 

Mr. Weisman: Until such time as the Commission orders 
differently. ! 

The Witness: Exactly. 

* ' i 

Chief Examiner Yost: That is what this hearing is for. 

Mr. Weisman: Yes. 

The Witness: That is what we have been waiting for. 

Mr. Weisman: May we have at this time and for the pur¬ 
pose of sequence, the offer which Mr. Brimberg just tes¬ 
tified to, as contained in a letter from WMCA to WNYC, 
dated February 27, 1931; have that read in connection with 
that agreement? 
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Chief Examiner Yost: That may be done. 
1109 The Witness: What letter is that? 

Mr. Jovce: This is the letter. 


The Witness: Here it is. 

Chief Examiner Yost: The Examiner understands that 
bears upon tlie question of agreeing on time. It may be 
admitted. 

The Witness: That does not look like a carbon copy to 


me. 

Chief Examiner Yost: The Examiner recognizes that 

nobodv is bound bv this. 

• » 

Mr. Weisman: I am just trying to keep the sequence. 

Chief Examiner Yost: But the Examiner has said right 
through that these letters that bear upon the question of 
a basis of agreement or attempt to reach an agreement at 
that time would be admitted into this record. 

Mr. Jovce: That is all right. 

Mr. Weisman: Bead that in then. 

Mr. Joyce: It is part of the transaction. 

Mr. Weisman: Yes. 

Mr. Joyce: I want to get everything in in connection with 
the conferences and transactions. 

The Witness: At the top it says, “Copy. February *27, 
1931.” 

Mr. Weisman : Just a minute. You have the original, Mr. 

Jovce. Mav we have it? 

• » 

Mr. Jovce: 1 will see if I can find it. 

Mr. Weisman: You recall your department receiving the 
original of this letter, don’t you? 

The Witness: I recall receiving the letter, but 
1110 unless 1 see the original, I really do not know. 

Mr. Joyce: We have the original. We will have it 
incorporated. 

The Witness: I do not know whether this is an exact copy 
or not. 

Chief Examiner Yost: We ought to have the original. 

The Witness: You see, the way it is written here, it could 
not be a carbon copy. 

Mr. Joyce: We will give you the original, and then it will 
be incorporated in the record. 

Mr. Weisman: All right. 

Mr. Joyce: Then there is no question about whether it is 
correct or not. 
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Mr. Weisman: Go ahead and read it in. 

Mr. Joyce: If this does not conform with the original we 
will make the record conform with the original. 

Mr. Weisman: That is all right. 

Chief Examiner Yost: It is so understood. 

The Witness: This reads as follows: 

“February 27, 1931. 

“Honorable Albert Goldman, 

Commissioner Plant & Structures, 

Municipal Building, 

New York City. 

Dear Sir : 

: I 

“In accordance with your suggestion, I reduce to writing 
the plan which in my opinion would enlarge the broadcast¬ 
ing facilities of Stations WNYC and WMCA. 

1111 “We will endeavor to obtain a transfer (o the Citv 
of New York of the broadcasting license which 
authorizes WPCH to operate on a frequence bf 810 kc. 
This will immediatelv enable WNYC to operate everv dav 
in the week from 6:00 a. m. until one hour after sunset in 
Minneapolis, Minn. We would do this in exchange for per¬ 
mission from the Radio Commission to operate full time on 
570 kc. 

“We assure you that to us it would mean the giving up 
of a very valuable franchise. To the Citv it would mean 
the obtaining of broadcasting facilities every day in the 
week—in the winter time until approximately sijx o’clock, 
and in the spring and summertime as late as 1Q:00 p. m. 
(during daylight saving months). The Fedeijal Radio 
Commission has recently permitted other stations of sim¬ 
ilar standing to broadcast until two hours after 'sunset in 
the western cities where the companion stations ai|e located. 
Similar permission for WNYC on 810 kc. would give 
WNYC fourteen additional night time hours per week. 

“810 kc. (the proposed wavelength for WNYC) jis located 
on the dial between stations WJZ and WABC—4 position 
considered ideal for broadcasting purposes. The author¬ 
ized power is 500 watts, exactly the same as that how used 
by WNYC. No other station in the country operates on 
that wavelength except WCCO at Minneapolis, thus making 
it a preferred or cleared channel with no possibility of 
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heterodyne interference. It is not practicable for 
1112 WMCA to move its operation on that wavelength, 
because, gs you know, our important broadcasts con¬ 
tinue until 2:00 a. m. nightly. 

“We might add our belief that in the event synchroniza¬ 
tion is accepted by the radio authorities, the 810 kc. channel 
will be available for use in New York City for unlimited 
hours. For your information, synchronization is now an 
established fact and is being successfully used by several 
stations in different sections of the country. 

“Will you be good enough to discuss the subject matter 

of this communication with His Honor, the Mayor, and 

advise us of the attitude of the city government as soon as 
« 

possible. 

“Should the change be approved, we will endeavor to 
have operation commence within two weeks, provided we 
obtain the complete cooperation of the city government. 
Thus, we will terminate a situation that has been extremely 
vexing and difficult for both WNYC and WMCA. 

We are agreeable to accepting the change with the pro¬ 
vision that if it is later found that the City of New York 
has had a vested right in the 570 kc. channel, we would 
arrange for a retransfer of license and rights so as to place 
our respective interests in status quo. 

“For our part, we will make application for another 
position on the dial for WPCH. The granting of this ap¬ 
plication by the Radio Commission is an es- 
1113-1117 sential step in the fulfillment of the plan con¬ 
tained in this letter. We are willing, however, 
to accept for WPCH a frequency less desirable than the 
one it will abandon for WNYC. This, however, is a matter 
to be determined by the Federal Radio Commission and 
the owners of WPCH. 

Respectfullv vours, 

‘KNICKERBOCKER BROADCAST¬ 
ING CO. 


President. 


DJF:MT.” 


Mr. Joyce: That will be marked for identification and 
go in as an exhibit when the original is produced. 
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(The letter just read by the witness was marked “WNYC 
Exhibit No. 7 for identification.”) 

1118 Dr. Winfield Scott Pugh was called as la witness 
for and on behalf of WNYC and, being first duly 

sworn, testified as follows: 

Direct examination. 

By Mr. Joyce: 

Q. Doctor, will you make a statement explaining your 
connection with Station WNYC and the functions which 
you are performing there through the medium of that sta¬ 
tion in connection with the Department of Hospitals, ex¬ 
plaining your carrying on of various duties or what not in 
accordance with your particular functioning in connection 
with the Department of Hospitals, in your own Way? A. 
Yes, sir. On or about the first of January, 1931, I was sent 
for by Commissioner J. C. W. Graeef, head of the Depart¬ 
ment of Hospitals of the City of New York. Commissioner 
Graeef said, “Doctor, we have been endeavoring”- 

Mr. Newman: I must object to that. 

Chief Examiner Yost: You may state what transpired as 
a fact; but of course the statement of somebody else is 
hearsav and not admissible under the rules, Doctor. 

The Witness: The Commissioner asked me as one hav¬ 
ing had- 

Mr. Wcisman: No. 

Chief Examiner Yost: What did he ask you to do? 

The Witness: To deliver a series of radio broad¬ 
casts. 

1119 Chief Examiner Yost: You mav state, if vou want 
to, later on, your qualifications. 

By Mr. Joyce: 

Q. I think you had better lead up to that by telling who 
you are, what you have done, and so forth. A[ I am a 
graduate of Jefferson Medical College, 1900; a graduate of 
Kings County Hospital in the year 1902. I am Commander, 
Medical Corps, U. S. Navy, Retired; Surgeon to the City 
Hospital, New York; Associate Surgeon of the j Hospital 
for Joint Diseases, New York City; Medical Director of 
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the Steinberg Foundation; Physician to the Silvercross 
Nursery and Hospital, New York City; also Surgeon of 
the Murray Hill Hospital; former Surgeon, New York 
Hospital, St. Marks Hospital, New York City; Consulting 
Surgeon, United States Government Hospitals; Consulting 
Surgeon to the Anderson Hospital and Westerly Hospital, 
in Rhode Island. I am a member of the American Medical 
Association; American Urological Association; American 
Phvsio-Therapy Society. I am an honorary member of the 
Surgical Societies of Budapest and Vienna. I have been 
actively engaged in medical and public health work for close 
to 32 years. During this time I have practiced my pro¬ 
fession in all phrts of the world. I have addressed all the 
prominent medical societies of America, such as the Amer¬ 
ican Medical Association, the College of Surgeons, the 
American Urological and Surgical Societies, American 
Physio-Therapy, and American Anesthesia Society, the 
Public Health Association and others. I have also de¬ 
livered many addresses in European and other countries. 

I have been rewarded for mv services bv several for- 
1120 eign countries in connection with war — bubonic 
plague and yellow fever. 

I am also surgeon to the City Hospital, New York, and 
adviser to the Department of Hospitals. 

In view of my experience in publicity and medicine Com¬ 
missioner Graeef requested that I prepare for the city a 
series of radio broadcasts in a popular vein on medical 
subjects, so that they could be easily digested by the lay¬ 
man and would assist him in the economic management of 
his household and aid by giving a better cooperative spirit 
to the City of New York in the handling of these cases. 

Q. At this time, Doctor, did Commissioner Graeef re¬ 
quest you to appear here in connection with this applica¬ 
tion before the Federal Radio Commission as his New York 
authorized representative? A. Yes, sir. 

Q. Very well. Continue. A. In accordance with the 
Commissioner’s directions I prepared a series of lectures 
on what I call popular medical topics. In other words, it 
puts the ordinary every day in medicine in such a way that 
he who runs may read. In other words, if you know noth¬ 
ing whatever about the subject at hand, it was my duty 
to trv to make it clear. 



009 


AND STRUCTURES, VS. FED. RADIO COM. ET aL. 

I 

This list (indicating) includes practically every organ in 
the body with the exception of those subjects directly inci¬ 
dent to the so-called contagious diseases. By that I mean 
measles, scarlet fever and diphtheria. 

These talks were inaugurated about the middle of Mav. 
The titles given were of a popular nature. The 

1121 talks went out everv Mondav night at 8:151 over Sta- 
tion WNYC. The response began at once, and it was 

quite extensive. We have never received less tlnjn a thou¬ 
sand letters a month from our talks. The minintum num¬ 
ber of letters received was about 255, and the great¬ 
est 2,008. 

It also became apparent that something would be neces¬ 
sary to take care of the many inquiries which weife coming- 
in, as they simply swamped us. In order to do this; I ar¬ 
ranged to take one hour a week which I have entitled ‘‘The 
Doctor Explains”, or “The Doctor Answers”, ih which I 
endeavored to make clear the many questions which were 
hurled at us. Of course we could not answer the|ni all, by 
any means, as the time at our disposal was very limited 
indeed. 

Q. As a matter of fact, what was the time at 
posal? A. Fifteen minutes a week, sir. 

Q. Go ahead. A. I feel that in view of the vast amount 
of correspondence it would be impracticable to handle this 
detail of work with less than 30 minutes a week at a mini¬ 
mum. 

The list of lectures given so far makes up quite a book 
(indicating). They comprise advice to adolescents; stone 
in the kidney; stone in the urethra and bladder; |the con¬ 
trollable diseases; physical fitness; the truth about cancer; 
gallstones and their significance; a lecture in reference to 
the glands, in which we discuss the important glapds such 
as tlie suprarenal glands, the pancreas and the thyroid; 
goiter; “those terrible operations”, in which j we en¬ 
deavored to make clear whv one should iui>t dread 

1122 the ordinary surgical operation. “Tliosb noble 
kidneys”, in which we make clear the ordinary 

everyday features of Brights Disease, so called, *jmd how 
it should be handled. Appendicitis; hemorrhage; “This 
thing called Colitis.” “The Doctor solves the problem”— 
another appendicitis lecture. “Our good friend, P^in”, in 
which we endeavor to bring out that pain is not ap enemy, 
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but really a good friend in calling our attention to various 
disease manifestations which otherwise would be far be¬ 
yond our control before we knew of it. “Rupture, a mod¬ 
ern gold mine.” This proved to be a very good thing to 
those engaged in compensation insurance. The response 
was very large. “That trace of albumin”, in which we en¬ 
deavor to show that a man who is rejected for life insurance 
on a mere trace of albumin should not be a discouraged 
man, and that, as a matter of fact, if his case were prop¬ 
erly investigated, most insurance companies would accept 
him; and, incidentally, through this talk I can say quite 
positively that we have succeeded in having two or three 
men accepted by life insurance companies who had been 
previously examined by what we choose to call embryo ex¬ 
aminers, who are verv often more a menace than anvthing 
else. 

Ulcers of the stomach, in which we endeavor to show how 
common this disorder is, its dangers and how it may be 
recognized—be recognized, I mean, by you and me. 

The expectant mother. This broadcast received a great 
response because it tells the mother what to do in her pre¬ 
liminary period; that is, previous to the birth of the child. 

Stones in the pancreatic duct. Our sugar threshold, which 
is a way of telling the people that all sugar in the 
1123 urine isi not diabetic; that simply because a man 
goes to a doctor and the doctor savs, “You have a 
trace of sugar", he should not be alarmed; that that does 
not mean that he has diabetes. As a matter of fact, you 
or I mav at anv time have a trace of sugar in the urine, 
and it does not mean a thing. 

This brought pretty substantial response. 

“Old Sol, God’s physician.” In this, we endeavor to 
bring out the value of the sun and its help in the alleviation 
of disease, and the fact that the sun is our remedy par ex¬ 
cellence. It exceeds any drugs, pills or potions that a doc¬ 
tor might give. I also bring out the fact of the manv cases 
of tuberculosis that we have seen healed incident to treat¬ 
ment bv the good old sun. 

I am sorry to take up so much time with this, but I think 
you ought to know what it is that we do. 

Urinarv disturbances in children. This was a talk 
brought about by requests from a large number of mothers 
and it met with a fairly good response. 
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4 ‘Live your life’-, in which we endeavor to show that 
much of the propaganda put out by various organizations 
is designed to interfere with the normal routine of life and 
that if one must have no alcohol, no coffee, no tea—in 
other words, if you are going to die, you might as Well have 
some fun; but another important point brought out is the 
fact of how fallacious it is to attempt to restrict the diet 
and interfere with the enjoyments of those suffering from 
incurable diseases. 

“Over-sensitive folks,” in which we disc 
3124 mon evervdav features of such things as 1 
and asthma, and from which we show tl 
matter of fact, these things are not definite diseases at 
all, but are merely your resistance to some particular sub¬ 
stance: as, for instance, if Jones eats strawberries in the 
springtime Jones is going to develop asthma, perhaps be 
covered with rose spots, while Smith has no such m^uiifesta 
tion. Stein is a furrier. He goes to work in the 
son, and about a week later he begins to develop 
of asthma. But transfer Mr. Stein to another 
his asthma ceases. The asthma is due to something to 
which he is sensitive about the fur. 

“AVhv neurotic?” in which we discuss the matteir in lav- 
man's terms. 

“Tumors”. Here we call attention to neglect 
things as tumors of the breast and the like. 

“Preventable blindness”, in which we endeavor 
clear the necessity of the care of the eyes in tlnfe youm 
Even today there is a far greater amount of blindness due 
to conditions of childbirth than we deserve. Tljere are 

(inmates 
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some institutions in which sixty percent of the 
even todav owe their blindness to an infection 
birth. AVe try to bring home in this lecture particularly 
to the foreign-born mother wliv the child should have a 
treatment of silver nitrate, argvrol, or some one of those 
substances in the eyes promptly at birth. In spitp of the 
Department of Health’s urgent recommendations and at¬ 
tempts to enforce this matter, there are many cases in which 
it does not succeed, and still in some of our foreign-born 
sections there are cases today where the doctor is 
1125 driven from the bed room. This is a plea for saving 
the eyes of children; and I put all these talks in a 
way so that there can be no misunderstanding. I have not 
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used a technical word anywhere, and the responses to all 
of the addresses have been most encouraging. I know 
from what I have received that the people want them: in 
fact, they insist on having them. The Commissioner has 
been deluged with requests that these talks be continued. 

Around July we saw the possibility of these talks being 
discontinued for lack of time; and after discussing it with 
the Commissioner we decided to ask some of the other sta¬ 
tions if they could not take it over. Accordingly I sent let¬ 
ters to WOR and on the same dav letters went out to 
WGBS and WMCA. 

From IVOR I received a prompt reply saying that it was 
impracticable—I beg your pardon; that it was not in ac¬ 
cordance wit hi their policy to broadcast medical subjects 
or anything pertaining to this line. However, about one 
week from that time I saw a broadcast on a very important 
medical subject, in fact, one of the most important today, 
“Education for marriage.” 

I received no reply from WGBS. I then, through a local 
magazine which had a good deal of connection with WGBS, 
tried to see what I could do, and we got on the ’phone 
Mr. Cassidy who, I believe, is the director of broadcasting 
for that station. His reply was- 

Mr. Newman: We must object to that, Doctor. I think 
it is safe to state that vou could or could not negotiate 
successfully for time. 

The Witness: All right. 

1126 Mr. Weisraan: I have no objection to his stating 
in respect to WMCA. 

Chief Examiner Yost: He mav state the fact that tlie 
station declined. 

The Witness: It is not necessarv to mention the man’s 

* 

name. Excuse me. 

Mr. Weisman: I have no objection to your stating what 
the reply was from WMCA. You said you wrote to them. 

The Witness: I received no reply. 

Bv Mr. Jovce: 

♦ • 

Q. What was the objection as regards WGBS ? A. The 
gentleman who responded said that the only time avail¬ 
able for these hours would be after dinner, and he did not 
think it would be a very good thing to have a medical talk 
to digest your dinner. 


AND STRUCTURES, VS. FED. RADIO COM. ET AL. 613 

Q. Iii connection with these various subjects thaj you did 
broadcast, Doctor, did you give any other advice as to 
other than the particular subject on which you were talk¬ 
ing? A. On word from the Commissioner I would say that 
certain events were taking place in this hospital and cer¬ 
tain events were taking place in that hospital which might 
be of value to the citizens and where they might apply for 
this treatment and where they could apply for tlnjit, in ac¬ 
cordance with whatever he might have in his mind. For in¬ 
stance, on one occasion the question came up as to the loca¬ 
tion of various hospitals for the treatment of chncer. I 
took up this subject and told the people how they might 
reach the place, how they might receive tliejir treat- 
1127 ment; that it would be without cost to them] 

Q. In your opinion, Doctor, through the medium 
of radio, that is, broadcasting these particular subjjects, do 
you feel that you have reached points which otherwise 
might be rather difficult to reach? A. That is my expe¬ 
rience; yes, sir. 

Q. Let us have any statement you have in connection 
with that particular feature of your broadcasting, as ap¬ 
plied to its far-reaching effect. A. From what I can elicit 
I deduce this. I receive, as I say, always over a minimum 
of 250 letters. The letters tell me that mother and 
daughter, or mother and the family have sat around and 
listened to these hours, that thev look for it rbgularlv 
around Monday night; that often they have their neighbors 
in to hear it. I feel that there must be at least ten times 
the number of listeners- 

Q. I was not trying to develop the number of listeners. 
What I was trying to have you state to Mr. Yost was if 
through the medium of the radio you reach homes or reach 
places or reach people that otherwise, without the radio, 
you could not come in contact with. A. I feel certain of 
that. i 

Q. If it were physically possible for you to comcJ in con¬ 
tact with those same people without the radio, could it be 
done in the same period of time? A. To disseminate this 
information any other way would require the development 
of quite a large organization and very great additional ex¬ 
pense. 
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Q. In other words, the 15 minute broadcasts- 

1128 A. Are comparatively cheap. 

Q. To accomplish the same results, in your opin¬ 
ion, as a 15 minute broadcast, would necessitate the engag¬ 


ing of the services of more people and the expenditure of 
more time as well as the expenditure of an additional large 
sum of monev? A. To do the same thing in anv other 
way would require a great deal more money in the de¬ 
veloping of a larger organization and the clerical duties in¬ 
volved would also be quite considerable, the mailing, and 
other expense involved. 

Q. To conscientiously carry out, Doctor, that which you 
are doing by reason of the fact that Dr. Graeef requested 
that vou do so, do vou feel that the amount of time allotted 
to vou and which vou are now utilizing over WNYC is suf- 
ficient to conscientiously carry out that request? A. No, 


sir. 


Q. How much time, if you could pick the amount of time 
that you would need or would care to use for broadcasting, 
would vou ask for? A. At least double mv time. 

Q. Have you discussed with any of the representatives 
of the station; WNYC, such a thing as that you required 
more time to put on the program that you have outlined? 
A. Yes; I have. 

Q. What has been the result of the discussion? A. They 
were unable to give it to me. As a matter of fact, they 
informed me- 

Q. Well, that answers my question. If there is anything 
else that vou might sav here that would enlighten 
1129 the examiner as to just what you feel you are ac¬ 
complishing in these broadcasts on the limited 
amount of time that vou have, other than what vou have 
stated, I would like to have you give it to the Examiner. 
A. I can onlv answer that- 

Q. Confine yourself strictly to things within your knowl¬ 
edge and things which you have planned and outlined, keep¬ 
ing away from what other people may have told you. A. 
The only way 1 can answer that question, sir, is to tell 
vou that in the letters that we have received we are re- 
peatedly thanked for the advice, and the statement is made 
that this has been of very great assistance. 


Mr. Joyce: I think that is all. 
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Cross-examination on behalf of WMCA. 

Bv Mr. Weisman: ! 

Q. Doctor, you are on the payroll of the Department of 
Hospitals of the City of New York, are you not ? A. No, 
sir, neither directly nor indirectly. I do not draw any com- 
pensation from the city, not one cent. 

Q. Dr. Graeef is a paid employee of the city of New 
York, is he not? A. I believe so. 

Q. He is appointed by the Mayor of the City of New 
York, is he not? A. That is my understanding; ves, sir. 

Q. How many talks, all told, have you made over 
WNYC? ‘ A. Over WNYC? ’ j 

1130 Q. Yes. A. About thirty. | 

Q. Each of which was of 15 minutes duration? 
A. Yes, sir. 

Q. And you have covered all these vast subjects that you 
put into the record? A. Here they are (indicating a 
volume). 

Q. In thirty 15-minute periods? A. No; I have not 
covered them entirely. Many of them I have had to cut. 
Is that what you mean? 

Q. Yes. In these talks of course you expressed your 
own opinion with respect to these subjects, yourj opinion 
as a doctor? A. Is that a question? 

Q. Yes. A. On subjects with which I am ! directly 
conversant; yes. j 

Q. And on others? A. I quoted. j 

Q. You will agree, I think, that your opinion on jsome of 
these subjects may be controversial? A. Everything is 
more or less controversial. 

Q. Some doctors equally noted professionally as you 
might disagree with the conclusions that you reabli? A. 
In the main, no, sir. May I interrupt you just a minute? 

Q. Yes, surely. A. In the main the information which 
I have given in these talks is recognized as standard. 

Q. Take your talk entitled “Live your life”: 

1131 would you consider that to be standard? A. Pos¬ 
sibly. 

Q. You feel that medical opinion in this country, at 
least, would not disagree with you on your advibe with 
respect to the use of alcohol? A. If you will refeif to the 
recent- I 
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Q. I would like to have a direct answer to niv question. 
A. Xo. Wait; I will have to qualify that. Of course a 
certain percentage will disagree with me, but the vast ma¬ 
jority I am sure will agree. 

Q. Did you ever keep a record of the number of doctors 
who would agree with you or disagree with you on that 
subject, so as! to permit you to make that statement on 
the record? A. Let me get that clear. Do you mean, on 
the question of alcohol? 

Q. Yes. A. Xo; I have never kept any record of that. 

Q. Then on what do vou base vour statement that onlv 
a small percentage of doctors will disagree with you on 
that subject? A. On what I read in the national medical 
journals. 

Q. Did you invite any physician who disagreed with you 
on that subject to deliver a like talk on the other side of 
the controversv? A. Xo; I did not. 

Q. All right* Did you invite any one holding a dissent¬ 
ing opinion to discuss the subject? A. Xo, because that 
did not enter into mv scheme. I would be glad to 
1132 do so, however. 

Q. Sometimes, Doctor, some other persons broad¬ 
cast over that period, some person other than yourself ? 
A. I do not quite get that. 

Q. Did not some other person representing Dr. Graeef 
sometimes deliver a health talk over radio station WXYC 
in vour stead? A. Xo; no one has broadcast in mv stead 
since I have been connected with it. 

Q. How long has that been? A. I have been delivering 
these lectures isince the middle of Mav, 1931. 

Q. You said that last summer it became apparent that 
you would have to seek other radio facilities to broadcast 
these talks; is not that correct? A. Perhaps I had better 
modify that a bit. I was informed that, due to the press 
of time, with the very limited amount of time at their dis¬ 
posal, I might not be able to continue the talks. Every¬ 
body seemed to be eager if possible to find space for me, 
but there were other departments that were equally press¬ 
ing. 

Q. Who gave you the information that it might not be 
possible to continue these talks? A. Commissioner Graeef. 

Q. Was it suggested to you that some other hour be 
found on file station that you might continue these talks? 
A. Xo, sir. 
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Q. Would you have any objection to that? A. It is not 
a question of the—Yes, I would, only ii^ this way, 

1133 that we might use it definitely at some period of 
the day. 

Q. But you did not care what hour it was, convenient to 
yourself, as long as the people knew that you ^*ere on at 
a definite hour so that they could turn to youf* program 
and listen to you? A. Yes. I did not make tl|ie sugges¬ 
tion to anybody in the station, but an evening hpur I said 
would be helpful. 

Q. You would rather have it when? A. I woiild rather 
liave it in the evening when everybody is at home. 

Q. At what time do you think? A. After |6 o’clock. 
That part really does not matter so long as I liave 6:15 
today, 6:15 Tuesday, and so forth. 

Q. Or if you happened to have 5:15 today and 3:15 Tues¬ 
day you would have no objection? A. No, sir. j 

Q. Doctor, is it not a fact that the American Medical As¬ 
sociation formally adopted a resolution in which jit did not 
endorse the use of alcohol, but said that alcohol should not 
be prescribed by doctors? A. No. Some membeils, certain 
members of the Association, endeavored, as they have done 
elsewhere, to put over this resolution, but nothing of the 
kind has ever been definitely adopted. 

Q. You are sure about that? A. Yes, sir. Bv,the way: 
today in the Senate Senator Copeland is introducing a reso¬ 
lution sponsored by the American Medical Associa- 

1134 tion providing that doctors shall be given free and 
unlimited use of prescriptions. I know that] you will 

all be pleased to know that. That is sponsored by the 
American Medical Association. 

Q. I suppose you realize that you are testifying in Wash¬ 
ington and not in the citv of New York todav? A. I am 
a free man in spite of the Constitution. 

Q. In writing to WMCA asking for a time to permit 
the broadcasting of your talks did you set the h|our that 
you would like to have? A. No, sir. 

Q. Are you still willing to broadcast these ta^ks over 
WMCA if a convenient hour is found for you? A. Whv, 
of course. 

Q. Would you not rather broadcast over WMCA than 
WNYC in order to reach a larger number of listeners? A. 
I think that would be for the Commissioner to decide. 

41—5695a I 
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Q. Supposing the Commissioner permitted you to deter¬ 
mine that question: would you be desirous of reaching the 
largest number of people? A. Yes. 

Q. Would you not be reaching the largest number of 
people if you broadcast over WMCA? A. I cannot an¬ 
swer that question. 

Q. You are not acquainted with it? A. Yes; I under¬ 
stand you perfectly, but I say I do not believe I can answer 
that question. 

Q. What prompted you in the first place to ro- 

1135 quest time on WMCA? A. Because I requested 
time on WMCA, WGBS and WOR and had intended 

asking the rest, but suddenlv the skv cleared. 

Q. I take it that you would prefer to broadcast over 
WEAF or WJZ or WABC, would you not? A. 1 don’t 
know—wherever the time offered. 

Q. Are you not interested in reaching the largest number 
of persons? A. Yes. 

Q. Would you not be reaching the largest number of 
persons over those stations? A. I would have to qualify 
that answer, because people are educated up to looking for 
a certain program on a certain station. They are educated 
up to looking for these educational talks, or these popular 
medical talks, on WXYC; and as long as that period has 
been established I would prefer to give it there. However, 
if anv of the other big stations in the evening can find time 
I would just as lief broadcast over WEAF, WJZ or any 
other station if I had a regular and definite hour. But the 
stations which you mention—I have followed this pretty 
carefully—are liable to have Dr. Smith broadcast at 9 
o’clock in the morning for that day’s broadcast, and the 
next night somebody is going to be on at half past ten. 
Of course I haye no right to say this, but it would seem 
to me that for a musical program that might be all right, 
but for an educational one I do not think it would. 

Q. You feel, Doctor, that these talks would serve the best 
purpose if they were placed on a station whose time 

1136 is unvaried? A. Yes. 

Q. One that can assign an hour to you definitely 
and forever, as long as you want to talk? A. Yes, sir. 

Mr. Weisman: That is all. 
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Redirect examination. j 

Bv Mr. Jovce: 

» •> 

Q. All these talks given by you, were they ai a repre¬ 
sentative of the Department of Hospitals and speaking as 
the mouthpiece of advice emanating from the Department 
of Hospitals sustained by the taxpayers of th£ City of 
New York through the medium of the various appropria¬ 
tions, and so forth? A. The announcement rea^s: 

“Commissioner Graeef presents as the representative on 
the air of the Department of Hospitals Dr. Winfield Scott 
Pugh. Dr. Pugh tonight will speak on”- 

Q. Whatever the subject was? A. Yes, sir. | 

Q. So that your only purpose in reaching out or en¬ 
deavoring to make contacts or get commitments from other 
stations was, as you have testified, by reason of the fact 
that you felt that the time you were devoting to tjiese par¬ 
ticular subjects was insufficient and by reason of the fact 
that you could get no more time from WNYC? A. Yes, 
sir. 

Q. Your particular purpose was to advise tho^e people 
who were sustaining this station as to |the hos- 
1137 pitals- A. That was my direction by Commis¬ 

sioner Graeef. 

Q. And you were willing to go outside of WNYjc to get 
additional time to carry out what you think are the neces¬ 
sary functions of the Department of Hospitals? A. 
Should the Commissioner so direct. | 

Q. Your particular idea was to give advice thativou felt 
these citizens of the City of New York should have, and 
that if the time could not be furnished on WNYC, vour 
first duty was to give advice to protect the listener or the 
residents of the City of New York? A. From Whatever 
source it might come. I 

| 

Mr. Joyce: That is all. 

I 

Recross-examination on behalf of WMCA. 

i 

Bv Mr. Weisman: 

Q. The listing in the newspapers is just favorable pub¬ 
licity to Dr. Graeef, is it not? A. Oh, no; it does riot men¬ 
tion Dr. Graeef at all in any way. I 
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Q. I mean, the newspaper report? A. Xo, sir. I have 
looked at the newspapers here and they simply say “Sta¬ 
tion AVXYC, Monday, 8:15, ‘The Truth about Cancer’— 
Dr. Winfield S. Pugh.” There is no set name or anv name 
of anyone else except me. 

Q. Going- back for a moment to this American Medical 
Association resolution, is it not a fact that Congress passed 
the present law with respect to prescriptions upon the 
resolution of the American Medical Association? A. Xo, 
sir. I am quite sure you are in error on that. 

1138 Mr. AVeisman: That is all. 

Additional redirect examination. 


Bv Air. Jovce: 
% • 


Q. You feel,! Doctor, that this broadcasting that you give 
over WXYC is a duty that does not lie lightly on the 
shoulders of the Department of Hospitals? 


Air. AVeisman: 1 object to that question. 

Chief Examiner Yost: That would be a mere personal 
opinion of dhe doctor. 

Air. AVeismain: And it is not an expert opinion. 

Chief Examiner Yost: You are asking if, in his opinion, 
it rested lightly on the shoulders of the Department. 

The AVitness: Shall I answer that? 

Chief Examiner Yost: The objection is sustained. 

Air. Joyce: Exception. 


Bv Air. Jovce: 

• * 

Q. Do you feel, Doctor, or do you know that the response 
of the greater city, the results that have been obtained from 
vour broadcasts, justify your broadcasts? 

Air. Weisman: I object to that, on the ground that it 
calls for a conclusion which is not an expert opinion. 

Air. Joyce: I will have a ruling, if you please. 

Chief Examiner Yost: Objection sustained. 

Air. Joyce: The question is asked by reason of the fact 
that the witness has testified that he has received in¬ 
numerable communications from people showing that there 
is an interest outside, asking that they be advised as to 
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this and that. It is within the witness’ knowledge 

1139 as to the results. 

Chief Examiner Yost: He has stated that, and 
the Examiner thought that that was entirely proper, the 
fact of the letters, the number of letters. 

Bv Mr. Jovce: 

* •/ 

i 

I 

Q. Dr. Pugh, would you state, if you know, or if you 
have any opinion, as to the results that have beep obtained 
through the medium of this broadcast? 

Mr. Spearman: That is not an opinion. He is asking 
for an actual fact. If the doctor has gone out and investi¬ 
gated these actual results, if he has made a personal in¬ 
vestigation to find out if somebody had a cancer and in 
consequence of his broadcast got cured, and the doctor 
knows that and has personally examined the pjatient, he 
may testify to it. Otherwise we object to it. 

Chief Examiner Yost: He may state anything within his 
own personal knowledge that has to do with his broadcast, 
that resulted from these broadcasts or in any way related 
to these broadcasts. 

The Witness: I have made no personal canvass. 

Mr. Spearman: Then I object to any further jestimony 
on that line. That disqualifies him completely. 

Mr. Joyce: Exception. 

1140 Isaac Brimberg, a witness previously called and 

sworn, resumed the stand and testified farther as 

follows: 

Direct examination (resumed). j 

i 

Bv Mr. Jovce: 

Q. Mr. Brimberg, will you continue your stateriient that 
you were giving on last Friday? I think we had reached 
a point where you were about to say something, hnd then 
I think that we all got to talking and there was [a lot of 
crossfire, and you never did get it in. Have you read that 
matter? Mr. Brimberg has been in New York since Fri¬ 
day night. Try to see if you can connect it up j in your 
own way. A. I would like to first go back and correct or, 
rather, refer to some of the- 
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Mr. Weisman: Anything that is not material there is 
no use of bothering with. If it is a mistake of yours, 
you might correct it: 

The Witness: It is with reference to the Captain Fried 
broadcast. This was in January or February, at the time 
of the reception to Captain Fried, and I said, “WXYC 
went on the air sometime before 9 o’clock in the morning. 
Station WMCA’s operators were notified that WXYC ice re 
on the air. The operator said, Must a minute.’ Upon 
return to the ’phone the operator said, ‘WMCA has been 
operating at 9 o’clock in the morning 365 days in the year 
and we are not going to change now.’ And WMCA did 
go on the air at 9 o’clock that morning, interfering with 
and ruining the reception and program of the re- 
1141 ception to Captain Fried.” 

That is a fact, that the interference took place 
in the end of January, 1929, and the operator said, 
“WMCA has been operating at 9 o'clock in the morning 
365 da vs in the rear.” That refers to a conversation 
had about interference with the Sir Thomas Lipton re¬ 
ception in August, 1930; and it happened again. 

Going back over my qualifications, I did not finish. Be¬ 
sides those that I mentioned in mv testimonv, starting 
at page 589, I was also consultant to the Board of Edu¬ 
cation with particular reference to the establishment of 
a Western Electric transmitter to operate into a dummy 
antenna at Brooklvn Technical High School for instruc- 
tion purposes. 

I have also helped in the preparation of specifications 
for the Department of Hospitals for radio systems. We 
also have established a public address system in the Board 
of Estimate and Apportionment rooms. 

Also cooperated with the Armory boards of the State 
of New York with respect to the establishment of public 
address systems; that is, mvself or the engineers under 
me. 

In reference to the Department of Correction, my 
brother Murray Brimberg, who also has a B. S. from the 
Massachusetts Institute of Technology, a graduate of the 
Communications Engineering course, designed and con¬ 
structed, under my supervision, and is now operating, 
an amplifier system at Welfare Island each Sunday over 
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which there are many eminent speakers, such as John 
Erskine, David Sarnoff, President of the Badicj Corpora¬ 
tion, and many others. 

On page 624 I see, at the bottom of tjhe page: 

1142 “ Along about the early part of 1931 a| series of 

conferences were held. Mr. Weisman and Mr. 
Flamm, Commissioner Goldman and myself, andj Mr. Dev- 
ery were present,” 

i 

I 

and so on. Then there was a series of questions and an¬ 
swers, and I finished mv testimony bv saving: 

“Asa member of the conference I said-” | 

i 

Q. And then there was a series of objections?! A. That 
is the last. 

Before I progress on with that I would like t.d take up 
another thing. I mentioned in Friday’s testimony, at 
page 610: 


“In other words, if WMCA goes on at 9 o’clock in the 
morning or 8 o’clock in the morning, they gejt the air 
until 11 o’clock, and we could not possibly get <j>n before 
that time without incurring that wrath, and if We go on 
bevond 12 o’clock noon, we incur their wrath and abuse.” 

i 

It happened very often that we went over a few min¬ 
utes with reference to certain broadcasts bevond'the time 

* 

that WMCA had a program scheduled in the newspapers, 
or sometimes as much as 15, 20 or 30 minutes. It hap¬ 
pened around September 1, 1930, that we had a iprogram 
on that kept us on for an hour and a half. That is, the 
newspapers showed WMCA to go on at 8:30 and we did 
not go off until 10 o’clock. Apparently we had sent a 
letter requesting time from WMCA and never got a reply, 
and we assumed, of course, that that was consent pr some¬ 
thing like that, or somebody over there consented; but 
Mr. Flamm apparently did not know about it, because on 
September 2, 1930, we received a commijnication 
1143 which I happen to have before me- 

j 

Mr. Weisman: Read it into the record. 

The Witness: In the left hand corner is ourj depart¬ 
mental number, “114773,” and in the right hanc| corner 
is the time clock stamp- j 
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Mr. Weisman: Just read the letter. 

The Witness,: It has the usual letterhead of the Knicker¬ 
bocker Broadcasting Company, is dated September 2, 1930, 
and addressed to Honorable Albert Goldman, Commis¬ 
sioner of Plant & Structures, Municipal Building, New 
York City, and reads as follows: 

“Dear Sir: I have just learned that Station W-X-Y-C 
failed to sign off at 8:30 P. M. last night and continued 
on the air until 10:00 o’clock thus nullifying our sclied- 
uled programs. This was done without even the usual 
request for the time. 

“We have repeatedly protested against your station 
signing off after the time set in our arrangement and we 
have accepted the repeated explanations and promises that 
that situation would not occur in the future. Last night's 
action, without a suggestion of warning from your sta¬ 
tion, was the most flagrant piece of work in our experience. 
We had our programs ready to go on, waiting in our 
studios, and our repeated telephone calls to your station 
met with indifferent answers and without anv avail. 

“Our relations have been friendly and mutually cour- 

• • 

teous. We have repeatedly accommodated the requests 
of your station for additional time. We cannot permit an 
occurrence like last night's ever to be repeated. 

1144 We do not desire to embarrass the Citv of New 
York either at home or before the Federal Radio 

Commission, but we insist that another occurrence like last 
night’s must never happen again. 

“Yours verv trulv, 

“KNICKERBOCKER BROADCASTING 
CO., INC. 

DONALD FLAMM, President" 

1145 The Witness: And if I remember correctly, that 
letter provoked us to the point where we again asked, 

as we almost always did, for written time sharing agree¬ 
ments, and we had a series of conferences from that time, 
September, 1930, up to around the end of February, 1931, 
when we received that letter that I read into the record 

Friday. 

* 

Along about that time, February, 1931, after proposition 
was made about swapping facilities of WXYC for WPCII, 
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Mr. Weisman sent us a proposed contract, which lie sent us 
again after a series of other conferences, about tl)ree weeks 
ago, I think it was. 

Of course, at that time, back in February or March, 1931, 
when it was first originally proposed, Commissioner Gold¬ 
man handed to me the report, not being very conversant 
with the technical terms. This new one was identical, from 
mv memorv, with the one back in 1931. 


There was a series of objections that I made at 
in the report to the Commission. First was the 


that time 
fact that 


WPCH had to sign off at sunset Minneapolis, which was 
approximately 5:30 in December, 5:45 in January* 6 o'clock 
in February, and so on, up till about 10 o’clock p. m., with 
Daylight Saving Time being considered during the summer 
months. So 1 made the objection on that ground, j 

Bv Mr. Jovce: 

Q. Are you sure that was 10 o'clock in summertime or 
daylight saving? Was it 10 or 79? A. 9 o’clock Standard 
Time. I think it was 10 o'clock Daylight Saving. 

Q. I do not know. A. I think that is correct. [ have 
the figures of the Commission here. 1 can tell you 
1146 what the sunset is in Minneapolis. 

Q. Give it to us, if you have the correct tirpe, some¬ 
thing that will prove it conclusively. 

Mr. Spearman: In the interest of expediting the 1 ,hearing, 
the gentleman has stated it right. | 

Mr. Joyce: I do not know—if he is just giving) it from 

memorv. 

* 

The Witness: From the rules and regulations of the Fed¬ 
eral Radio Commission, sunset in Minneapolis is 5 o'clock 
in January, 5:45 in February, 6:15 in March, 7 oj’clock in 
April, 7:30 in May, 8 o’clock in June, 8 o’clock in July, 7:15 
in August, 6:30 in September, 5:30 in October, 4:45 in No¬ 
vember, and 4:30 in December. 

If you add one hour to all of these, that will gfve New 
York sunset time. 


Bv Mr. Jovce: 

* » 

Q. Allowing for the Daylight Saving Time, what is the 
latest hour? A. Allowing for Daylight Saving Time, sunset 
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is 8 o'clock in Minneapolis, sunset in New York is 9 o’clock 
Standard. Therefore it would be 10 o’clock Daylight Sav- 
ing. During those two months that I mentioned, sunset in 
Minneapolis was 8 o’clock. 

Q. That is, during what months? A. I think it was June 
or July. 

Due to the fact that all of our educational programs that 
reached adults occurred after 6 o'clock, and that the educa¬ 
tional months run from September to June, I objected to 
that swapping of facilities on the ground that we 

1147 needed time most during those periods that we could 
not get it on WPCH’s facilities. 

Q. That is what you required for the school year in the 

Citv of New York, as outlined bv the Board of Education? 
• ' + 

Is that what you wanted to sav? A. That is right. 

Q. Is that the school year for the purpose of having in 
mind the period of time devoted to examinations at the 
termination of ithe year and the period of time that neces¬ 
sarily runs with the opening of the school, and then the 
school year really runs from the latter part of September to 
approximately the end of May? A. 1 think that is correct, 
from my own .school experiences. 

Q. Come one; let us get along with this. A. There were 
further objections to that contract, that in the fourth clause 
that Mr. Weisman prepared he stated that “at any time the 
Supreme Court”- 

Q. Are you trying to give it verbatim or giving the sub¬ 
stance of it ? A. The substance. 

Q. All right: give the substance. A. This is from mem¬ 
ory. I will quote it from the best of my memory and knowl¬ 
edge. “That the Supreme Court or any court of equal 
jurisdiction decided that the City of New York had a prop¬ 
erty right or prior right”- 

Q. “Property right”—just give the words that are used. 
A. “The property right in the 570 kc. channel, then 

1148 and in that event WMCA will reassign to WNYC all 
right, title and interest in the 570 kc. channel, as¬ 
signed by WNYC to WMCA pursuant to this agreement, 
and WNYC will reassign to WMCA, or its nominee, all 
right, title and interest in the 810 kc. channel, assigned to 
WNYC pursuant to this agreement, so as to place the 
respective parties hereto and the assignor and licensee of 
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the 810 kc. channel in the same position with respect thereto 
as if this agreement were never made and as j if certain 
voluntary assignments were never executed.” 

We objected to that clause, or rather my report that I 
wrote to Commissioner Goldman I said that tl|ie City of 
New York may never have a case before the Supreme Court 
of the United States, and therefore the citv may never get 
a decision as to its having had the property right or not 
in the 570 kc. channel, and that the clause should read if at 
any time the Supreme Court decided that any station had 
a property or a prior right- 

Q. Now, “property right” is what we are talking about. 
A. Well, we wanted to put the words “prior right” in too. 

Q. All right. A. Property or prior right in the 570 kc. 
channel, or any channel, then that WNYC would have re¬ 
turned to it its full time on 570, and not the status quo, as 
this clause tends to say. 

And another objection to the clause was that this was an 

agreement entered into between the—proposed to be entered 

into between the Knickerbocker Broadcasting Company, 

Inc. and the citizens of New York by Albert Goldman as 

Commissioner of Plant and Structures, and thev 

* 

1149 were here assigning facilities to WPCH and were 
not properly a part of this agreement. 

And then the fifth clause, which says: 


“It is understood that the operator and licensee of 
WPCH will apply to the Federal Radio Commission for an 
assignment in the place of the 810 kc. channel to be vacated 
in favor of WNYC. The granting of such application by 
the Federal Radio Commission to the operators of WPCH 


is an essential condition for the operation of this agreement 
and of the voluntarv assignments to be executed.’!’ 


\ 


I objected to that clause, in that this agreement would 
become inoperative if the Radio Commission did| not give 
WPCH another channel, and also objected to jt on the 
ground that if there was another channel on WlfCH they 
should not be given that channel, but instead, it should be 
given to WMCA and to WNYC, so that some one of us 
should have full time. 

And, secondly, if there was such a channel and it was 
taken by WPCH, it would increase the quota, and therefore 
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WXYC could never increase its facilities at some other 
time. 

Commissioner Goldman then wrote up a letter, knowing 
these objections and other technical ones, to the effect that 
he could not consider the exchange of facilities of WXYC 
for those of WPCH. 

A series of conferences then took place, lots of corre¬ 
spondence, in an attempt to get Commissioner Goldman to 
change his mind. That brought us up to the date of the 
hearing. 

Also, going back to my qualifications, I have been with 
the station WXYC since July, 1924, as assistant to 
1150 our engineer in charge, Mr. Asserson, whom I met 
out in the hall here, engineer for the Commission, 
and since September, 1927, I have been in charge of the 
radio division. 

Q. Are there any other opinions you expressed in con¬ 
nection with that as to tlie feasibility of entering into anv 
sort of or making anv such transfer? A. It was also mv 
opinion at that time that removal to 810 kc. would cause 
a loss in receptivity due to an increase in absorption of 
our building. 

Q. Did you express any opinion as to the separation be¬ 
tween the two channels? A. I did not at that time. At a 
subsequent conference I did express the opinion that the 
channel was an undesirable one, on the ground that 50 kilo¬ 
cycles on either side of 810 we have two 50 kilowatt stations 
or thereabouts, and that 20 kilocycles away we have WGY. 
Bv the wav, those 50 kilowatt stations are WJZ and 
WABC, and at 20 kilocycles away we had WGY, and a com¬ 
parison with the recommended separations of the Radio 
Commission showed us to be comparatively undesirable, 
and also due to the high field strengths laid down in a large 
section of the metropolitan area by these stations, there was 
no doubt in mv mind but what cross-modulation or inter- 
modulation would take place. 

So that in order to listen to the 810 channel with some 
degree of pleasure the power of the station on 810 would 
have to be increased to approximately 1,500 watts, so as to 
lay down a field strength that would compare at the lis¬ 
tener’s receiver favorably with the high power channels 

nearbv. 

* 
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Q. Did it come within your knowledgle, Mr.- 

1151 A. Oh, by the way; just a minute now. Also in that 
cross-modulation what is known as modulation of a 
weak signal by a strong signal occurred. Tliat is also 
known as a type of cross-talk. j 

Q. Did it come within your knowledge, Mr. Brimberg, 
by reason of the particular position that you occupied in 
this station WNYC, any communications that |niay have 
been w’ritten to you or communications received from the 
Federal Radio Commission? A. As I have stajted in my 

previous testimony- i 

Q. I am asking you the question now’. A. I w T as con¬ 
tinuing. As 1 have stated in my previous testimony- 

Q. Answer the question. I am asking you a) question 
now’. I am not trying to argue with you. A. I received all 
communications from the Federal Radio Commission. 

Q. For the purpose of refreshing your recollection, Mr. 
Brimberg, I hand you copy of a letter from th|? Federal 
Radio Commission and ask vou if in the cours 

mt 

carrying on vour duties in WNYC this letter w’as 
to you. A. This is an original, not a copy. 

Q. I didn’t say copy; I am talking about lettejrs, and I 
am handing you a letter from the Federal Radiol Commis¬ 
sion. A. Yes, I saw’ this letter. j 

Q. That came to your knowledge? A. Yes, sir. ! 


j* of your 
presented 


Mr. Porter: Let me see that, please, M|r. Joyce. 
1152 Are you offering that in evidence? 

Mr. Joyce: I w r as going to offer it. (After a 
pause:) I offer in evidence the letter on w’hicli thi witness 
has just been interrogated, from the Federal Radio Com¬ 
mission under date of October 25, 1930, to Station WNYC. 

Mr. Porter: Mr. Joyce, is the purpose of that letter to 
show any position w'hieh the Commission may or may not 
have taken? 

Mr. Joyce: Oh, no, no. It is just a letter from [lie Fed¬ 
eral Radio Commission in connection with the disagree- 
ment on time. 

Mr. Porter: I think the letter ought to show’ tha|t it is a 
letter from the Secretary of this Radio Commission. 

Mr. Joyce: I will have the letter just as it is signed. 1 
will read it into the record. 
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‘‘Federal Radio Commission. 

Dated: October 25, 1930. 

Radio Station WNYC, 

City of New York, 

Department of Plant and Structures, X. Y. C. 
“Gentlemen : 

“The Commission is in receipt of letter from Station 
WMCA under date of October 21, 1930, in which it states: 

“ ‘WMCA and WNYC find it impossible to continue the 
present time-sharing agreement and they are unable to 
agree upon a new schedule.’ 

“It is suggested by the correspondent that the Commis¬ 
sion take steps to adjust the situation, ‘which has become 
quite serious’. 

“This information is being forwarded to you to 
1153 make possible an expression of your views upon the 
situation. 

“Yours very trulv, 

“JAMES W. BALDWIN, 

Secretary.” 

I offer this and ask to have it marked in evidence. 

Mr. Porter: I might point out in this connection, Mr. 
Examiner, that this letter bears out the contention made at 
the outset that this hearing is designated on account of 
General Order 105. I believe some of the counsel for Sta¬ 
tion WNYC- 

Mr. Joyce: Not “some counsel of Station WNYC”; Mr. 
Joyce of counsel for Station WNYC. We might just as 
well identify the gentleman at the beginning as at any other 
time. 

The Witness: Mav I add- 

Mr. Joyce: Now, Mr. Witness. 

Mr. Porter: Apparently that settles that question. 

Mr. Joyce: That settles that question, but still it does not 
settle the question of law in the question raised by counsel 
for WNYC. Will vou mark this in evidence? 

(Original letter from Federal Radio Commission to Sta¬ 
tion WNYC dated October 25, 1930, was received in evi¬ 
dence, marked ‘‘Docket 1137, 1341 and 1416 WNYC Exhibit 
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No. 7”, and same is on file with transcript of record with 
the Commission, additional copy to be furnished.) 

By Mr. Jovce: 

Q. In carrying on your duties, by reason of the position 
that you occupied in WNYC, did it come to your knowledge 
and did it come to you the fact that there was a response to 
that letter that was just read in evidence and marked as an 
exhibit? A. Yes. I helped prepare the response to the 
Commission. 

1154 Q. I hand to you a letter to the Federal Radio 
Commission. For the purpose of refreshing your 
recollection I ask vou to read that letter and stbte from 
your recollection what response there was to the letter just 
marked in evidence. 

Mr. Spearman: May I see that before he reads it? 

Mr. Jovce: Oh, ves, surelv. Yes. 

Mr. Weisman: Mr. Examiner, in fairness to WMCA and 
WPCH, the letter addressed to WMCA ought to h|ave been 
read first and then the Commission’s letter and then their 
answer, if they are going to show the history of tjie trans¬ 
action. 

Chief Examiner Yost: It is so apparent at this| hearing 
that there is a disagreement; I mean there has been plenty 
of effort made bv the stations to agree but thev have failed 
to get together to agree. 

Mr. Weisman: I stated that in mv very opening to you, 
if vou recall. 

Chief Examiner Yost: The public service recbrd, the 
broadcasts of all these stations that are parties to this hear¬ 
ing, and what they propose to do with the time they now 
have if continued, or what they propose to do with jtlie time 
for which they apply, is the material thing as the EJxaminer 
sees it. It is not very important to the Examiner or the 
Commission, in the opinion of the Examiner, why they have 
failed to disagree. That fact remains, they have not 
agreed. 

Now, just what has been done between these stations, of 
course, is competent. A lot of this is just detail arid is not 
going, in the opinion of the Examiner, to be of any great 
assistance to the Examiner. The fact that the Examiner 
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has to consider is just the question, shall these ap- 
1155 plications be granted? That is what the Examiner 
has to determine, shall these applications be granted? 
If not, why not? If granted, why should they be granted? 
What is the basis of it? 

Mr. Weisman: And if granted, what should be the divi¬ 
sion of time as vou mav determine from the record of the 

» * 

two stations, as I take it? 

Chief Examiner Yost: Of course, the Examiner expects 
to make a finding and to make a recommendation with 
regard to the application and with regard to the time that 
he believes should be assigned to each of the stations. 

Mr. Spearman: Mr. Examiner, the question before you, 
as I understand it, and as we have tried to urge from time 
to time, is not what these stations have done in ancient 
times, or evenim medieval history, but what these stations 
are to do under decision of the Commission in the future. 
The question you are having before — is to fix the future 
operating schedule of the respective stations. 

Chief Examiner Yost: The Examiner also has the ques¬ 
tion of renewal of license, which is based upon the past 
record of these stations. That is, what they propose to do 
with their assignment and with the time. 

Mr. Spearman: In the future. 

Chief Examiner Yost: In the future. 

Mr. Joyce: I do — think we are separated on that. I 
think we agree on that. 

Chief Examiner Yost: No, we ought to be together on 
those issues. 

The Witness: Shall I read that letter? 


Mr. Joyce: Xo, I don’t want you to read the letter. 
1156 Does it refresh vour recollection? 

The Witness: Yes, sir. 

Mr. Joyce: At this time, Mr. Yost, if you please, I would 
ask that it be marked in evidence and that the witness read 
into the record the response to that letter of October 5, 
1930, from the Federal Radio Commission, by reason of the 
fact that the Federal Radio Commission directed WXYC 
station at that time to an expression of our views upon the 
situation, and I feel that should be part of the record before 
this Examiner. 

Mr. Weisman: I object on the ground that it is im¬ 
material to the issue. 
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Mr. Spearman: May we at least see it, Mr. Jdyce? 

Mr. Joyce: Oh, yes, surely; I will let you read it (hand¬ 
ing paper to Mr. Spearman). 

Mr. Porter: I have no objection, for the reason that it 
clearly points out the issues upon which the notice to these 
parties was framed by the Commission and sefit to them, 
about which there seemed to be some controversy at the 
outset of this hearing. 

Chief Examiner Yost: That, principally, is the reason the 
Examiner has been very liberal in the matter of 'permitting 
the correspondence and propositions and so on| to get in. 
It has been done with the view of helping the Examiner and 
the Commission to determine what the purposes and desires 
and propositions and what the whole issue is between these 
stations. It necessarily makes the record very voluminous, 
and much of it will be immaterial and of little value. 

Mr. Joyce: It all goes back- 

1157 Mr. Weisman: I withdraw my objectio 

Mr. Joyce: I am perfectly willing, Mr. Weisman, 
to put everything in here. | 

Mr. Weisman: I withdraw the objection. I 
Mr. Joyce: I want this Examiner wised up ijn connec¬ 
tion with the attitude and the actions and the various con¬ 
ferences and everything that in any way touches on the 
fact that we are here today. What has placed jus in the 
position that made it necessary for the Fedeijal Radio 
Commission to say to us, come on down here and tell us 
about it? Now, that is what we are trying honesjtly to do, 
to tell vou all about it. It may be we are running a little 
afield on both sides, but it is only done for thei purpose 
of trying to give you everything we can so you \vi\\ have 
knowledge of the facts which I feel you want to know. 

This letter is brought about by reason of the fact that 
they have a letter, the Federal Radio Commissibn, from 
not WMCA but a firm of attorneys apparently represent¬ 
ing WMCA. ^ I 

"Mr. Spearman: Do you want that in the record? 

Mr. Joyce: I will do as I am requested, therefore I think 
if they are requested they ought to be in the record to 
show what the status was at that particular time, j I think 
it is part of this record. | 

Mr. Spearman: Go ahead. 

42—5695a 
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Mr. Joyce: So may I consider, Mr. Yost, that the re¬ 
sponse of the City of New York to that letter of October 
25, to the Federal Radio Commission is marked in evi¬ 
dence, and for the purpose of the record I will read the 
response into the record, and if it does not confirm 

1158 with the original now in the possession of the Fed¬ 
eral Radio Commission, it shall be made to conform. 

Mr. Spearman: Admitting at the time that it is self- 
serving— 

Mr. Jovce: No, it is no self-serving declaration. It was 
not voluntary on our part. The Federal Radio Commis¬ 
sion asked us to do it. We did it. 

(Letter dated October 28, 1930, from Albert Goldman 
to the Federal Radio Commission was received in evidence, 
marked “Docket 1337, 1341 and 1416 WNYC Exhibit No. 
8,” and the same is on file with transcript of record with 
the Federal Radio Commission, copy to be furnished.) 

Mr. Joyce: Letter from Albert Goldman, Commissioner, 
Department of Plant and Structures, under date of Octo¬ 
ber 28, 1930: 

“Federal Radio Commission, 

“Washington, D. C. 

“Attention James W. Baldwin, Secretary. 

“Dear Sirs: 

“I am in receipt of your communication of October 25, 
1930, with reference to our division of time with Station 
WMCA. As vou have been informed bv that station, it 
appears to be impossible to make an arrangement whereby 
each of the stations will have all the time that it needs 
to broadcast its individual programs. 

“The City station is seriously embarrassed in its en¬ 
deavor to broadcast its programs, which are of great im¬ 
portance to the citizens and residents of this city. Never¬ 
theless, I am readv to enter into anv conference which 
might lead to a solution of the difficulty, recognizing 

1159 at the same time the almost impossibility of such 
an arrangement without the allowance of unlimited 

time. Under no circumstances would I consent to take 
part in any conference which might lead to an assignment 
of less than half time to the City station. 
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“If the existing division of time is to continue, regard¬ 
less of the absolute need of the City for additional time, 
it is my judgment that the best solution of the difficulty 
would be a division on the basis of the existing license, 
to-wit, the use of full time on alternate days,j for each 
station, pending a decision on WNYC’s application for 
full time now before your Commission. ,, ! 

Mr. Porter: I would like to ask counsel if, after reading 
those two letters, there still is any question as to why this 
Commission required the renewals to be set on ^lie issues 
as claimed in the notice. 

Mr. Joyce: There still is, on an interpretation of the 
rules and regulations of the Federal Radio Comnjiission as 
to where a license calls for a specific, specified time to 
operate, the necessity of entering into an agreement, where 
the sharing stations cannot get together. It is no^: compul¬ 
sory. It simply rests with the stations that they ihay make 
an agreement, but under the license they must ^iot make 
an agreement or under the existing rules and regulations 
it is their privilege to enter into an agreemenj: if they 
see fit. 

Mr. Porter: That is your contention regardless of the 
provisions of the license, secondly, regardless of j the pro¬ 
visions of 105, and thirdly, regardless of this correspond¬ 
ence that you have just introduced in evidence? 

1160 Mr. Joyce: My contention as regards tljie neces¬ 
sity of a license is very specifically set forth in the 
early part of the record, and I stand on that. 

Mr. Spearman: I think, Mr. Joyce, that in cjeference 
to Mr. Porter—I don’t know whether you havej noticed 
it or not, but Mr. Porter has been during the large portion 
of this hearing engaged in the trial of another cjase. 

Mr. Jovce: Yes, sir. 

Mr. Spearman: And it is very likely Mr. Ported did not 
get all that went before, and I certainly would jnot like 
to inflict upon Mr. Porter or any other human being the 
necessity of reading all this voluminous record to find 
out what your position was, and I thought in deference 
to him you might state it, since you might have overlooked 
that he was not here. 

Mr. Joyce: Oh, no, I appreciate that. Mr. Newman was 
here. Mr. Porter was here in the beginning. 
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Mr. Spearman: Your statement referred to as having 
been made previously most likely was made in the absence 
of Mr. Porter, and your answer to him meant nothing in 
the way you gave it to him just now. 

Mr. Joyce n Oh, well, then, if Mr. Porter desires I will 
read that in right now just exactly our position if you 
would like to have it. 

Mr. Spearman: If you have it in writing I suggest you 
give it to him to save time. 

Mr. Jovce: It is in the record. 

Mr. Spearman: My only object was to clear it up, and 
in deference to Mr. Porter who has been absent. 

1161 Mr. Jovce: Oh, ves, I understand Mr. Porter was 

* * 

absent for quite a few days of this proceeding. 

By Mr. Jovce: 

Q. Mr. Brimbcrg, I would like to get in as exhibits now 
the various programs, diagrams, and so forth, in connec¬ 
tion with the complete layout of our Station WXYC. So 
I might as well get those in. A. First I will put in our 
diagrammatic layout of the station as it existed in April, 
1929, with corrections up to date. 

Mr. Spearman: May I ask if you expect to go back to 
that station then and then show it now? 

The Witness: Xo, I made some technical corrections. 

Mr. Joyce: This is just the layout of our station as it 
exists and general photographs of the station. I offer 
those in evidence. 

Chief Examiner Yost: The witness prepared these 
graphs ? 

The Witness: Yes, sir. 

Chief Examiner Yost: You sav that thev are true and 
correct of what they purport to be? 

The Witness: Yes, sir. Thev have been dulv attested, 
sir, and approved by the chief engineer of the Department 
and the Division of Plant and Structures at the time that 
we made those lavouts. 

Mr. Porter: Xo objection. 

Chief Examiner Yost: Thev mav be admitted. 

• % 

1162 (Two copies of blueprint of Radio Division layout 
of Station WXYC were received in evidence, marked 
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“Docket 1337, 1341 and 1416 WNYC Exhibit N<[. 9,” and 
same are on file with transcript of the record with the Fed¬ 
eral Radio Commission.) 


Bv Mr. Jovce: 


Q. Just identify each one of those photographs, please, 
Mr. Brimberg. A. Before I go into a descriptibn of the 
divisional layout of WNYC, Picture No. 1 shows tl^e Munici¬ 
pal Building, and the very light line against the $ky is the 
antenna system which has since been changed. Thfe antenna 
goes from the twenty-fifth floor up to the thirty-eighth floor 
or the top of the Municipal Building, and on tli£ twenty- 
fifth floor is located the layout as shown in this Exhibit 
No. 9. 

In the reception room of Exhibit 9 I offer Pictiire No. 2, 
which shows the west end of that room. 


Picture No. 3 shows the office. 

Picture No. 4 shows the studio A in Exhibit 9. 


Picture No. 5 shows the main studio, and Picture No. 6 
shows another view of the same studio. 

Picture No. 7 shows a scene of the formal opening of the 
Western Electric 6-B transmitter, rather dedicating the 
new transmitter and new studio of WNYC, showinjg Mayor 
Walker congratulating Commissioner Goldman. Here also 
is a representative of the Department of Commerce. 

Picture No. 8 shows the oscillator panel and thje ampli¬ 
fier panel of our Western Electric 6-B transmitter.! 

Picture No. 9 shows another section of the control room, 
showing the speech input equipment and piiscella- 
1163 neous input equipment racks. The rack on j the left 
is the relay and test circuit rack, the second rack 
being the input amplifier, fuses, metering, vacuum tube, 
voltmeter, input amplifier and monitoring amplifier. 

The third rack contains in it the remote line amplifiers 
which we use sometimes in feeding WABC and WEAF civic 
functions we pick up at the City Hall, and also connecting 
jack terminal panel, loud speaker control panel ajnd loud 
speaker amplifier. 

In reference to that third panel, Picture No. 10 shows 
that in the last stages of construction. That panel was en¬ 
tirely wired by the engineers of our division, with the ex¬ 
ception of 218 B line amplifiers on top and two otheij panels. 
Otherwise the wiring was entirely done by us. It toc^k about 
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one month to wire that up, in the spare time of one of our 
engineers. 

Picture No. 11 shows our control desk, which at the time 
in 1929 I think there was only one other station, I think 
KNX, that had a control desk like this. Since that time 
many stations—very shortly afterwards rather WOR and 
WABC had the same equipment. 

Mr. Spearman: Who is that gentleman on the right? 

The Witness: That is myself. Those pictures were used 
in national publicity. 

Picture No. 12 shows our power room and charging 
panels. 

Picture No. 13 shows the City ocl New York municipal 
radio broadcasting truck which houses public address ampli¬ 
fiers and also for remote control work, situated here in 
front of the new county court house, and in the rear you see 
the New York State Building. 

1164 Picture No. 14 shows the S. S. Macom, on which 
we have the two stations, WBCD, long wave and 
short wave, and with this boat we receive manv distin- 
guished guests to the United States. 

The equipments thereon are used very often in confi¬ 
dential communications between agents of the Department 
of Justice and the shore, to make arrangements so that the 
distinguished guests receive proper protection when they 

dock. Secretary of State Stimson and manv members of 

* * 

the Department of State. 

Mr. Spearman: May I inquire, Mr. Joyce, right now, if 
he is introducing these pictures, if this is the introduction 
of them in evidence? 

The Witness: I am introducing them and describing 
them. 

Mr. Joyce: Yes; he did not have them with him and that 
is the reason why I did not put them in Friday. 

Mr. Spearman: Then I object to this Steamship Macom 
and all this public address, because it has nothing to do with 
his testimony. 

Mr. Joyce: He has alreadv testified that that all comes 
under his general supervision as engineer of Radio Station 
WNYC. It is all under his supervision and part and parcel 
of it, and he supervises these various stations which are 
a part of the general makeup of WNYC. 
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Mr. Spearman: If that goes to his qualifications as an 
engineer, all right. 

Mr. Joyce: It comes under his general supervision as 
radio engineer. 

Mr. Spearman: All right, go ahead. 

1165 Chief Examiner Yost: Proceed. j 

The Witness: Picture No. 15 shows only the |ong wave 
station of WBCI). This station was entirely constructed 
by our engineering staff. To the left of this yiicture, of 
which I did not have a copy, is the short wave station 
WBCD, in which the amplifier on the left of the picture is 
the speech input equipment. 

Picture No. 16 shows the music central control panel 
in the process of construction by our engineers under my 
supervision. The music distribution room is shown in 
Exhibit 9, and the control desk is in the upper righthand 
corner of that. 

By Mr.Joyce: 

Q. Besides those, Mr. Brimberg, will you specify any 
remote control points? A. Yes, sir, I was just coming to 
that, Mr. Jovce. Besides Studio A and B control 'shown on 
this division layout Exhibit 9, we also have a rejof studio 
just one door up, on the twenty-sixth floor. We broadcast 
very often from the Central Park Mall and the j Prospect 
Park dancing stand and from the City Hall steps, j We hold 
band concerts, and we always have the use of the al^lermanic 
chambers, where we have begun broadcasting two con¬ 
certs from that, which seat about 400 or 500; the chamber 
of the Board of Estimates and Apportionment, the Mayor’s 
reception room, where not long ago, or sometime ago, we 
received Senor Marconi. 

We have one studio at the College of the City of New 
York, which is acoustically treated, one lecture hall seating 
three hundred, and an auditorium seating abjmt three 

1166 thousand. We broadcast there at any time! 

We have two studios in the Board of Education 
Building in Brooklyn, one for band concerts in association 
with certain courses given by Dr. Rexford, who wi|l testify 
later; and one other studio in that building. 

We also have a lecture hall at Hunter College, \jhere we 
broadcast from 8:30 p. m. to 10:30 p. m. the very j popular 
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lectures on appreciation of music, only on certain days of 
the week. This seats about 1100 and it is always crowded. 

We have an acoustically treated studio at the Museum of 

Natural Historv. 

* 

Then at the Brooklyn Technical High School there is a 
music room acoustically treated seating 250 in the course 
of construction, an auditorium of 3000, as will be testified 
to by the principal of that school. 

So, all in all, we have about sixteen permanent studios 
where we can broadcast all the time and about three or 
four open air places that we could use at all times. 

In my talking about the transmitters that are owned by 
the City of New York, I did not mention Station WPY, 
which has been operated by the Police Department for the 
last fourteen years, among the other twelve transmitters 
that the City of New York owns and operates. 

Mr. Spearman: Mr. Examiner, the application for that 
station’s license has not been set for hearing. 

Mr. Joyce: Pardon me? 

Mr. Spearman: He is talking about some other police 
station or something up there. I suggest that the applica¬ 
tion for renewal of that license has not been set 
1167 for hearing. 

Mr. Joyce: No, it is not involved here. I am ask¬ 
ing him to tell just exactly what are the facts in connec¬ 
tion with WNYC. 

Mr. Spearman: That is the only station involved. 

The Witness: And what goes on in the other depart¬ 
ments. 

Mr. Spearman: We do not care what goes on in the 
other departments. 

Mr. Joyce: He is telling all that he is generally super¬ 
vising. 

The Witness: In the conduct of WNYC we also have an 
operating log which I would like to have marked for identi¬ 
fication now and- 

Mr. Jovce: I wish you would stick to the chair and tell 
your story, will yon, and then we will turn you over to 
them to be cross-examined. I am trying to shorten this. 
We have been here a week and I want to see if we cannot 
get away. 

Chief Examiner Yost: Fine. 
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The Witness: I will just give it briefly. Siih?e 1924 in 
July when the station started we have expended for per¬ 
sonnel $344,359.45, up to December 31, 1931, and for other 
than personal service, that is, materials, replacements, 
plant equipment, we have spent $124,779.71. | 


By Mr. Weisman: 

Q. Covering what period? A. From 1924 tjo the end 
of 1931, a period of about seven and a half years. This 
does not include in the personnel service the eniiployment 
of the chief clerk, assistant clerk, stenographer, and 
1168 two assistant hostesses, cleaners. Does nj)t include 
the personal service rendered to us by the carpen¬ 
ters and painters and masons, riggers and such ot|her mem¬ 
bers of the personnel of the Brooklyn Bridge I 
of the Department of Plant and Structures, wl 
in decorating and reconstructing WXYC's studios ijuid trans¬ 
mitters, and in the other than personal service il does not 
include the material used by them. It is all charged in 
their own codes. 

Chief Examiner Yost: Is that offered as an exhibit ? 


1 livision 
10 helped 


Bv Mr. Jovce : 

» %/ 

Q. That is the form of your operating log? 

Chief Examiner Yost: The fact that it is a form does not 
amount to anything unless that is what you actually kept. 

The Witness: We keep an operating log according to 
those instructions. 

Mr. Joyce: I offer it in evidence for what it is worth. 

Chief Examiner Yost: It may be admitted as {he form 
that is kept by this station. I 

(Two copies of WNYC’s operating log form |vere re¬ 
ceived in evidence, marked “Docket 1337, 1341 abd 1416, 
WXYC Exhibit No. 11,” and the same are on jile with 
transcript of record with the Federal Radio Comipission.) 


The Witness: I have made a survey here from listings in 
the Standard Rate and Data Service, from their sheets and 
magazines, just exactly what the rates are of radio sta¬ 
tions in the State of New York, State of Connecticut and 
State of New Jersey, the main purpose of that being just 
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about how manv station- there are in these states 

•/ 

1169 who sell time or are educational. Shall I read those 
stations? 

Mr. Spearman: Mr. Examiner, I object to reading* the 
rates charged by stations in Albany, Auburn, Binghamton, 
Buffalo and everywhere else in the United States or towns 
that haven’t got a thing in the world to do with it, and 
especially since it takes about 15 to 30 minutes to get it in 
and it is all superfluous in the record. 

Mr. Joyce: It is for the purpose of showing that within 
the radius of the citv of New York there is a limited num- 
her of stations that are functioning similarly or endeavor¬ 
ing to function similarly to the city of New York stations, 
WNYC, and those citizens of the citv of New York do not 
get the benefits of our Station WNYC which they support. 

Mr. Weisman: Assuming, of course, that the Commission 
will not accept the conclusions in the statement, we have no 
objection if Mr. Brimberg* simply puts into the record the 
different facilities. If there are five cases like that, let 
him sav so. If there are fifteen like it let him sav so. If 
there is none let him sav so. 

Mr. Joyce: All right; he previously testified to that. 

Mr. Spearman: And one further statement ought to be 
connected to that, Mr. Joyce. You have gone all over the 
State of New York. You have gone to its very extremes, 
and if you are going to show the things up in the way in 
which you made your statement, then do you expect to prove 
bv Mr. Brimberg that Station WNYC serves Buffalo and 

m/ O 

Albany ? 

Mr. Jovce: No. 

Mr. Spearman: Then how in high heaven could it be 
helpful ? 

Mr. Joyce: No, I confine it to the fact of the residents of 
the city of New York who are supporting Station 

1170 WNYC. We will give the character of service that 
they want and they do not get any place else. 

Chief Examiner Yost: Limit it to the metropolitan area 
of New York or service area of this station. 

Mr. Spearman: With that he would not have anything 
left. 

Mr. Jovce: That is all. 

Mr. Weisman: I think one question, Mr. Joyce, whether 
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I 

WNYC is the only station in that metropolitan area of that 

character, would probably bring the matter out. j 

■ 

Bv Mr. Joyce: 

Q. Are there any other stations that cover tjho metro¬ 
politan area that broadcast programs similar to tjiat broad¬ 
cast bv WNYC? A. I onlv made a survev of the rate serv- 
ice. I reallv do not listen very much to other stations. If 
it is from the standpoint of the listener, I do not know 
whether the other stations are broadcasting educational 
programs or not. 

Q. All right; that answers it. A. I just know 
do sell time, or whether it is operated by an educational in¬ 
stitution. That is all. 

Q. Are you finished, Mr. Brimberg, in this statement? 


that they 


Mr. Spearman: He said he didn’t know. 

Bv .Mr. Jovce: 

* * 

Q. No, I don’t mean in regard to that question, but his 
general statement. A. You mean about this- 

Mr. Weisman: Arc you through with vour testimony? 

Mr. Joyce: Yes, generally, without any interrogating. 

The Witness: Just a minute. I will see if 1 have anv- 

•/ 

thing else here. I have a file here of our licenses 
1171 and applications. I do not know whether it is com¬ 
plete or not, but to the best of my ability-j- 

Bv Mr. Jovce: 

I 

Q. Then I will ask you the question: Mr. Brimbdu’g, since 
your appointment as chief engineer in charge o| Station 
WNYC have the various applications for renewal oj’ licenses 
in connection with that station been attended toibv you? 
A. Yes, sir. 

Q. And during that period of time, having in mind in 
making your answer to the question that on or about a cer¬ 
tain date the conditions under which WNYC occupied chan¬ 
nel 570 changed, have those various licenses been renewed l 
A. Yes, sir. 

Q. And that change came on or about what date when you 
shared time with WMCA? A. November 11, 1928. 


i 
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Q. And auv licenses renewed since that time? A. Thev 
have all been renewed exactly according to that first license, 
which I have here, dated October 10, 1930. 

Q. So at the present time your records and the licenses 
show that WXYC, through the proper licenses issued by the 
Federal Radio Commission, occupied that channel ? A. Yes, 
sir. 

Q. Xow, you referred to or made a statement in con¬ 
nection with a certain event in connection with a broadcast, 
a correction in connection with what the record shows there 
on certain events that transpired in connection with a Fried 
broadcast. A. Yes, sir. 

Q. You corrected that in the record to read what? 
1172 A. That the conversation with the operators actu¬ 
ally— 

By Mr. Spearman: 

Q. With what operators? A. WMCA operators—actu¬ 
ally referred to the interference that we experienced in 
August, 1930 on the Sir Thomas Lipton broadcast, recep¬ 
tion. 


Bv Mr. Jovce: 
• • 


Q. Did you make any report in connection with that as 
chief engineer in charge of WXYC Station? A. Yes, sir; 


I think I did. 

Q. Have you that report or will you state just exactly 
what that report of yours consisted of and to whom you 
made it ? 


Mr. Weisman: I object to the witness testifying to any 
report which he made to someone in the Department of 
Plant and Structures, as not binding on the Commission 
nor WMCA nor WPCH at this hearing. 

Chief Examiner Yost: That is correct, but he may state 
what the facts are. 


Bv Mr. Jovce: 

* * 

Q. All right, state the facts. 

Mr. Weisman: That is already on the record, Mr. Ex- 
aminer on page 610 of the record. 
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Mr. Spearman: This is corroborative of tliaf. 

A. I made a report on August 16, 1930, to tlje Commis¬ 
sioner. 


By Mr. Joyce: 

Q. To Commissioner Goldman, Plant and Structures? 
A. Yes. | 

Q. Will you tell just what your report consisted of ? 
1173 A. This is exactly the wav it read: 

“At 8:40 a. m., WNYC commenced the broadcasting of 
the reception to Sir Thomas Lipton aboard the S. 'S. Macom. 
The 570 Kilocycle channel was clear and the operator at 
Hoboken for WMCA was notified that WNYC was on the 
air. 

“At about 9:05 a. m. operator Pitkin was informed by 
telephone that WMCA had also gone on the air. At about 
9:10 WMCA called by telephone stating 4 that they were on 
the air, that it was theirs at 9 a. m. 365 days in the 
that it would not do WNYC anv good, and so for! 
forth.’ 

“WNYC shut down at 9:16 a. m., having completed the 
Sir Thomas Lipton broadcast. The radio inspectors re¬ 
ceived similar complaints of interference from W^ICA with 
WNYC’s broadcast this morning and requests j that we 
write a letter of complaint to his office.” 


year, and 
ith and so 


Q. Did you have any conversation with the representative 
of the Federal Radio Commission in connection with that 
particular broadcast ? A. Yes, I did. 

Q. And what was the gist of that conversation i 

Mr. Spearman: Who was he, first? 


By Mr. Joyce: 


Q. Do you know the name of that representative of the 
Federal Radio Commission? A. Yes, sir. 

Q. What was his name and what was his position? A. 
That is verv embarrassing. 

! 

Mr. Spearman: We want the facts. We want to put him 

on mavbe and we want to know who it was. 

* 
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Mr. Jovce: All right. 

1174 The Witness: Mr. Lee, the acting radio supervisor. 
Mr. Porter: He has nothing to do with the Federal 

Radio Commission. 

Mr. Spearman: Not even connected with it. 

By Mr. Joyce: 

Q. What was his title? A. Acting radio supervisor of 
the second district. 

Mr. Weisman: Of the Department of Commerce—you 
know it, and say so. Don’t hold it back. 

By Mr. Joyce: 

Q. And his position is what in connection with radio 
broadcasting? A. He is the supervisor of radio for the 
Department of Commerce in the second district. 

Q. Are there any papers that you find necessary to file 
with him in connection with vour functioning through a 
license of the Federal Radio Commission? A. Yes. In 
filing any applications with the Federal Radio Commission 
we do not actually file them with the Federal Radio Com- 
mission except through the Radio Supervisor of our dis¬ 
trict. 

Q. And that is the Mr. Lee that you were just referring 
to? A. He was acting at that time. 

Q. Yes. Just tell us then what transpired in connection 
with that particular event with this representative of the 
Federal Radio Commission. 

Mr. Spearman: No, he was not a representative of the 
Federal Radio Commission. 

1175 Chief Examiner Yost: The fact of the conflict 
about the use of the time out of the usual order may 

be shown. Now what the radio inspector did—is that what 
you want to prove, Mr. Joyce? 

Mr. Joyce: Yes, sir; he representing, in so far as we 
can see, the Government, and being the medium through 
whom we would file necessary papers to be filed with the 
Federal Radio Commission, must undoubtedly represent 
them in some capacity. 

Chief Examiner Yost: Yes, but beyond the fact of what 
occurred why is it necessary to show anything? 
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Mr. Spearman: There is no necessity. j 

Chief Examiner Yost: That is the material thing, as the 
Examiner sees it. 

By Mr. Joyce: 

* * 

Q. Tell just exactly in detail what happened in connec¬ 
tion with this particular party. 

Mr. Spearman: No, with this violation, if that is what 

vou want to call it. 

* 

Mr. Jovce: We will limit it to the violation. 

* 

Mr. Weisman: It is already in the record.[ He just 
read it. 

Mr. Joyce: I want him to testify as to what| happened 
with Mr. Lee. | 

Mr. Spearman: We object to that. Mr. Lee is not now 
and never has been an employee of the Federal Radio Com¬ 
mission. 

The Witness: It is to enforce the rules and ijegulations 
of the Radio Commission. 

Bv Mr. Jovce: 

* 

Q. Did he suggest that you do anything in connec- 
1176 tion with this thing? 

Mr. Spearman: Whether he did or did not makes no 
difference and I object to that. 

Bv Air. Jovce: 

» * 

i 

Q. Did he suggest that you do anything in connection 
with this particular event? A. He asked that we wjrite a- 

Air. Weisman: Now, now, now. j 

Air. Spearman: Now wait a minute. Air. Examiner, that 
is incompetent. 

Chief Examiner Yost: Yes. j 

! 

By Air. Joyce: 

Q. Did he suggest that you do anything in connection with 
this particular broadcast? 

Mr. Spearman: For the third time we object to it. 

A. Yes. j 

I 


I 
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Bv Mr. Joyce: 

* + 

Q. What did lie suggest that you do and did he do it ver¬ 
bally or did he write you as to what vou should do? 

Mr. Weisman: Xo matter what he suggested or whether 
it is verbal or written, we object to it. 

Chief Examiner Yost: Objections sustained. 

Mr. Joyce: Exception. 


By Mr. Jovce: 

• * 

Q. Is he the governmental representative in connection 
with supervision of your functioning under a license that 
you were entitled to at that time? A. Yes, sir. 

Mr. Porter: That is objected to, Mr. Examiner. 
1177 The regulations and law governing that subject speak 
for themselves. 

Mr. Spearman: You can not prove what the law is. That 
is on the statute books. 

Mr. Joyce: I am not trying to prove what the law is; 
I am trying to prove what transpired with this apparent 
representative of the Federal "Radio Commission or the 
Government or the Government’s method of supervision 
of radio. 

Mr. Porter: I do not think this record ought to show 
anv different situation than that which exists under the 

w 

law. 

Mr. Joyce: If I am wrong, we stand on the record if it 
is wrong. What is the use? 

Mr. Porter: It is so perfectly obvious that that is wrong. 

Mr. Joyce: We have to file certain papers through that 
particular party, on which we are functioning under the 
Federal Radio act. Therefore, he must have some powers 
in connection with the Federal Radio Commission. I would 
like to know how it is he is in the position where he can 
advise every authorized agent of the citv of New York to 
do or not to do certain things. 

Mr. Porter: That is the point at which in my opinion 
the question becomes immaterial and purely a legal one. 

Chief Examiner Yost: The Examiner is frank to con¬ 
fess he is not prepared to tell you whether he can or 
can not. 
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Mr. Joyce: Well, that is the purpose of my asking the 
questions. 

Mr. Spearman: I suggest you get the Radio L\ct of 1927 
and bring it around here and settle the question quicker 
than you can answer 40 questions. | 

Mr. Weisman: Besides, Mr. Examiner, it would 

1178 not make any difference so far as our objection is 
concerned. Assuming that this party \Vas a duly 

authorized agent of the Commission and has authority to 
advise Mr. Brimberg, it is not a matter of record. 

Chief Examiner Yost: Yes; anything he said is not ad¬ 
missible, clearly not admissible. 

Mr. Spearman: The only way it could be Admissible 
would be to prove it as part of a confession ofj a regular 
authorized agent of WMCA. | 

Chief Examiner Yost: The Examiner can not bee how it 
can in anv wav affect the issues in this case. 

•> i 

If it is agreeable to all parties, we will recess until 1:30 
in this room. 

i 

1179 Louis Resnick was called as a witness for and on 

behalf of WNYC and, being first duly sworn, testi¬ 
fied as follows: j 

Direct examination. j 

I 

Bv Mr. Joyce: 

m 

Q. Have vou given vour full name for the record ? A. 
Yes. ‘ j 

Q. What at the present time are your activities? What 
are your connections in connection with the city 

1180 government or anv activity whatsoever in and 
around the city of New York? A. I am director of 

public information and education of the Welfare Council 
of New York City. The Welfare Council is a federation 
of all of the health and welfare agencies in the city, some 
twelve hundred organizations. 1 

Q. Do you come under any particular bureau, division 
or department of the city government? A. Only in that 
the Welfare Council includes both public and private 
agencies. Those city departments that render health and 
welfare service are members of the council. | 


43—5695a 
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Q. Tell us in just what way you are connected with or 
utilize Station WXYC. A. My principal job at the Wel¬ 
fare Council is to bring about better public understand¬ 
ing of social work, a better public support for social work, 
and in that capacity we naturally resort to radio as a means 
of communication with the public, as a means of education. 
Consequently in the early part of 1929 we asked the De¬ 
partment of Public Health for permission to broadcast; 
that is, to havb the agencies making up the Welfare Council 
broadcast frequently over the municipal station. We were 
granted that request to the extent of 15 minutes daily and 
30 minutes twice a week. 

We continued to broadcast—and when I sav “we” I am 

* 

referring to the agencies making up the council; the council 
itself acting largely as a booking agency for these welfare 
agencies and ias an adviser in the formulation of their 
programs. 

Q. How many agencies are there? A. About 950 
1181 at present. About 750 at the time we started broad¬ 
casting on the station. 

Q. Please explain to Mr. Yost exactly how the Welfare 
Council, through its agencies and the centralization thereof 
in your particular division, functions and what are their 
objectives. A. The objectives of the Welfare Council are 
to bring about! greater coordination in social work and bet¬ 
ter health work in the citv of New York, to bring about 
better team work, higher standards of public health and 
social work, better public understanding and better public 
support. My own work relates only to the last two ob¬ 
jectives. Does that answer your question? 

Q. I think so. Will you tell just to what extent you have 
been utilizing Station WXYC in the past and what pro¬ 
grams you have broadcast and any plans formulated in 
connection therewith? A. As I said, we started in 1929, 
in May, to broadcast daily. In May, 1930, the station cut 
our time from 15 minutes daily to 10 minutes, and from 30 
minutes twice a week to 25 minutes once a week. A year 
later, March, 1931, they cut our time still further, to this 25 
minutes once a ! week, and in May, 1931, to 10 minutes once 
a week. 

Q. Were there any explanations given to you as to the 
reason why the programs that you were broadcasting for a 
particular period of time were changed from that time to 
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some other time ? A. The usual explanation^ were that the 
pressure of requests from other city departments— 

1182 I think the Health Department and thb Department 
of Education particularly were mentioned—made it 

impossible for them to give us as much timb as they had 
given us. ! 

Q. There was not sufficient time to give the; allotted time 
that you were at that time using? A. Yes. We were told 
that if the station got more time they would give us more 
time, but requests were too heavy, requests from the city 
departments. | 

Q. Tell us in your own way just what in connection with 
these objectives of yours were the results obtained, and 
the reason you have in mind in telling what those results 
are, how you arrive at them. A. I think I can answer your 
question by- 

Q. In your own way. A. Well, there is a great deal of 
misunderstanding as to social work and a gi*eat lack of 
understanding on the part of large numbers ofj people in a 
city like New York. The Welfare Council and the agencies 
making it up have for years seen things which indicate 
that millions of people do not know where to tutn for help, 
do not understand what facilities they are entitled to in the 
way of public health and social service, and in jmany cases 
have gross misconceptions. j 

There is a feeling, also, that one reason thb charities, 
welfare agencies and health agencies are not better sup¬ 
ported financially is that people do not understand what 
they do. The feeling of nearly every social agehcy is that 
if the public only understood the nature of itS ( work the 
question of financial support would be largely solved. 

1183 The Welfare Council and these individual agencies 
making up the Council, therefore attempt continu¬ 
ously to bring about those better public understandings. 

I might cite some typical examples of that lack of under¬ 
standing. j 

Q. If you will, please. j 

Mr. Weisman: I think that that is rather far afield, Mr. 
Examiner. Suppose there are misunderstandings: it does 
not bear on the issue and is really not responsive to the 

question asked. ! 

Chief Examiner Yost: It shows a need in relation to 

the work. 1 


I 

i 
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The Witness: What seems to me a very striking ex¬ 
ample, but which I think is not unusual, is that several years 
ago a widow in Queens- 

Bv Mr. Jovce: 

Q. Was this during the period of time you have been 
broadcastingj* A. Yes. Several years ago a widow in 
Queens locked herself and her five children in a room and 
turned on the gas. The next morning the bodies were 
found there. There was a good deal of speculation as to 
why she did it. It developed that there was a thousand 
dollars in the bank, that there were relatives able to take 
care of them; so that the question of poverty was out. 

A week or so after this happened there was discovered 

a note from this woman which indicated that her one great 

dread in life had been that her children would go to an 

orphan asylum. She had been raised in an orphan 

1184 asvlum. She said that for vears she had had this 
* * 

great fear that something might happen and her 
children would be sent to an orphan asylum. Eventually 
that fear so overwhelmed her that she turned the gas on 
and they were all asphyxiated. 

There was a great deal of discussion about that case 
among the social agencies; and the feeling of people con¬ 
cerned with public education with respect to social work 
was this, that those deaths can be attributed directly to a 
lack of understanding of several things: first, that the type 
of orphan asylum that she was brought up in is now non¬ 
existent; thati is, orphan asylums have undergone great 
changes in the last ten or fifteen or twentv vears. She was 
not aware of the fact that she was entitled to a mother’s 
pension; that there was no need of her children being taken 
away from her and sent to an orphan asylum. The City of 
New Y"ork would have given her a pension to take care of 
her own children. 

The feeling of the social workers is that if this woman 
understood that orphan asylums are disappearing institu¬ 
tions and that those orphan asylums which are now in ex¬ 
istence have greatly changed, that they do not longer keep 
children pretty much as prisoners—the average modern 
orphan asylum is more a school—she might not have done 
this. 

It so happened that a month or so later another woman, 
in Manhattan, did practically the same thing. The reasons 
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that the neighbors ascribed to it were that she jvas one of 
those persons—and there are many in New York—who 
said they would rather die than accept charity. That morn¬ 
ing a visiting nurse had come to her home in h^r absence 
and had given her children some shoes, and that 

1185 constituted, to her, acceptance of charity, ^ind so she 
turned on the gas. 

i 

Those are rather striking. There are many other instances 
of acute ignorance and misunderstanding of social work. 
Agencies dealing with the homeless will repeatedly tell of 
men and women with very serious physical ailments declin¬ 
ing to go to hospitals for fear of the “black bdttle.” A 
great many people have the notion that hospitals have a 
black bottle, and when they want to get rid of a person they 
give them a little medicine and dispose of them in that way. 

A much more prevalent form of lack of understanding is 
that the people do not know just where to turn for help. 
Of course in the emergencv that now confronts New York 
a great deal of aid has been given to members of the various 
institutions that provide help; but that was not so a year or 
two ago; and there are many instances of people actually 
dropping from what was later diagnosed in hospitals as 
starvation and malnutrition simply because they did not 
know just where to do. 

Q. Your broadcasting and the use of the radio is for the 
purpose of advising these people and making thcjn aware 
of how, in cases of dire distress or need, they will Ibe taken 
care off A. Yes; not only dire distress, but to jacquaint 
them with all of the many types of welfare work and health 
work going on in New York. There are, for instance, forty 
non-profit making employment services in New Yorlju While 
it is true that now there is little use of going to an employ¬ 
ment service, because a job is not to be had, there were 
many years when people who could not afford to pay 

1186 large fees to commercial employment services, in 
many cases fraudulent services, paid them siijnply be¬ 
cause thev did not know that there were in the citv; of New 

* . J 
York so many non-profitmaking non-commercial Employ¬ 
ment services that would get jobs for them without $, fee. 

Q. Do you feel that through the medium of broadcasting 
you have reached these people? A. There is lots of Evidence 
to that effect. I have some here if you are interested. 
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Q. What do you consider evidence to that effect? A. 
Shortly after \ve went on the air on WNYC the Welfare 
Council sent out a questionnaire to the 78 agencies, and 
asked these five questions: “Was your broadcast worth 
while 9 ’- 

Q. What is the date of that ? A. March, 1930. 

“Was your broadcast worth while? 

“Do you wish to broadcast again? 

“Did you ask the audience to write, 'phone or call in 
person?” 

Those are three question asked. 

Q. What was the result of those questions ? A. Fifty-five 
agencies answered yes to the question, “Was your broad¬ 
cast worth while?” Eight said no; fourteen were unde¬ 
cided. 

In answer to the question, “Do you wish to broadcast 
again?” sixty-seven agencies said yes; five said definitely 
no; five were undecided. 

In answer to the question, “Did you ask the audi- 
1187 ence to write, ’phone or call in person?” we received 
these answers: 43 agencies got direct responses, and 
more felt that there was response but could not definitely 
trace it to the broadcast. 

Eighteen agencies had received a total of two hundred re¬ 
plies. One agency received 56 calls after the broadcast. That 
was the League for American Citizenship. One agency 
varied from 3 to 20 replies on each broadcast. One agency 
varied from a few to 40 replies. Three agencies said they 
got good results but kept no record. Fifteen thought the 
publicity had been beneficial. Fifteen got excellent response, 
and so on. 

Perhaps a little more concrete evidence is some letters 
that were sent to us voluntarily from the New York Asso¬ 
ciation for the Blind, American Red Cross, New York Chap¬ 
ter United Parents’ Association, New York Society for the 

Prevention of Crueltv to Children. 

& 

Are you interested in hearing them? 

Q. In connection with those letters referred to, what is 
the gist of them? A. They are short. I can read a few if 
you wish. 

Mr. Weisman: No; never mind. 
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Mr. Spearman: The folks from whom you got t[iese letters 
have the record, and that is the best evidence. Tihis is noth¬ 
ing but hearsay. | 

Chief Examiner Yost: We have always permitted the fact 
of the receipt of letters to be stated, and the I substance, 
whether they are favorable or otherwise. That is a fact. 

But so far as putting the letters in evidence, they are 

1188 not admissible under the rules. 

The Witness: There is still other evidence. 

By Mr. Joyce: 

Q. Keeping those letters before you, give the', substance 
of the contents of those letters. 

Mr. Weisman: Is not that just the same as offering them 
in evidence? | 

Mr. Jovce: I am not offering the letters in evidence. I 
am asking him to testify as to what these letters 1 were. 

Mr. Weisman: My objection on the record is that to read 
a letter into evidence is just as bad as offering j the letter 
itself in evidence; and if it is improper in one way it should 
be ruled out the other. 

Chief Examiner Yost: That is true. j 

Mr. Spearman: We cannot cross examine the folks who 
wrote the letters if they are going in evidence, because we 
cannot cross examine the letters. 

Bv Mr. Jovce: 

• * 

Q. Were the letters that you received favoraljle or un¬ 
favorable in connection with this work? A. The\[ were all 
expressions of appreciation of the station and to| the Wel¬ 
fare Council for making these broadcasts possible; and a 
number of them expressed the opinion that they \i T ere very 
beneficial and that there was great need of further educa¬ 
tion of that type. 

Q. And as an example of where those letters emanated 
from you have given these four particular organizations. 
Are they organizations or individuals? A. They are all 

social agencies, welfare agencies, Red Cross, Associ- 

1189 ation for the Blind, and so on. 

Q. You have testified, I think, as to the amount of 
time that you have used in the past. Could you s^ate just 
what the programs that you broadcast in the past ^ l ere, and 
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whether you have formulated any plans, as to future 
programs? A. I have here a record of all the programs 
broadcast over WXYO, in this book, and an incomplete 
record in the form of posters put up in libraries and other 
public places, indicating that if time were available the 
Welfare Council itself and the agencies constituting it 
would like to continue the same sort of programs. 

Q. Will you just state exactly what your programs show? 
A. Some of the subjects? 

Q. Yes; and what you had contemplated at that time 
based on vour continuing the amount of time that von 
originally had. A. Perhaps this will simplify the mat¬ 
ter— 

Mr. Weisman: I suggest that the two be separated, so 
that we may know what has gone on in the past and what 
the plans in the future are. 

Bv Mr. Jovce: 

+ • 

Q. Based on the time that you originally had on WXYO, 
will you state what the programs were and what programs 
you had outlined in connection with that particular amount 
of time that was allotted to vou? 

Mr. Weisman: Apparently Mr. Joyce did not hear mo. 
I suggested that the question be divided into two parts: 
first, that he give- 

1190 Mr. Joyce: Well, when he comes to give the an¬ 
swer he can divide it. 

The Witness: In general, our plan was to give each of 
the 900 agencies of the Council an opportunity to tell at 
least once a week the nature of their organization, the 
nature of their service available to the communitv. How 
the agencies chose to go about that was largely up to them. 
Some did it through straight talks; others gave playlets; 
others had dialogues or interviews. 

Q. Will you just outline your programs? A. Xot more 
than two hundred to three hundred agencies could get 
across in 15 minutes just a bare outline of what they were 
doing. It would take years and years of that sort of pro¬ 
cedure for each, agency to have the public that listens to 
WNYC understand the nature of their services. If some 
specific progranl would be of help it would be difficult to 
reach them. 
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Q. Give us some of your programs. j 

Mr. Spearman: Is lie going to testify for the (whole nine 
hundred agencies or for the Welfare Council | as to the 
programs? 

Mr. Joyce: He is going to give us an outline of the 
programs. 

Mr. Spearman : That he personally would broajdcast ? 

Mr. Joyce: That he himself arranged for ovfjr WXYC. 

The Witness: That we originallv arrangedl for and 
advised on. 

Mr. Weisman: Unless this witness is prepared to testify 
that he heard them broadcast, T submit that his testi- 
1191 mony is valueless. 

Chief Examiner Yost: The witness is limited to 
the programs of his own personal knowledge t hat I he knows 
were broadcast over the station. 


Bv Mr. Jovce: 

. 

i 

Q. In other words, you testified as to the plans here, that 
you personally contracted for the time, and so forth. A. 
In a way 1 knew of each of those programs, because the 
representative was to submit two copies of the manuscript 
for use. Those copies were read. One was kept at the sta¬ 
tion and one was passed on to the files. 

Q. In other words, you were the central organization 
through which they functioned in connection witjli broad¬ 
casting over WXYC? A. Yes. I 

V " I 

Q. And you made all the necessary arrangements and 
outlined the programs and submitted that to WX 
Yes. 

Q. Please tell us what they were. A. On February 2 


YC? A. 


Mr. Weisman: What year? 

The Witness: 1929—the first week’s program! of the 

Welfare Council was the Seamen’s section. The second 

was the Familv Service section of the council. 

* | 

I might say that our plan was to start this series off with 
each of the 15 sections of the council, each section being 
made up of all the agencies doing related work, giving them 
an opportunity to tell the work of that section. Then we 
got to the individual agencies and gave them a cjiance to 
broadcast. 


I 
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1192 The third was the Brooklyn Bureau of Charities. 
Fourth, the Welfare Council’s Medical Social Serv¬ 
ice. Fifth, Music in Settlements; Campfire Girls; Room 
Registration; Section of Agencies Caring for the Aged; 
Brooklyn Music School; Agencies for Juniors; Employment 
and Vocational Guidance agencies; sub-section on Cripples: 
helping cripples to help themselves. 

Suppose I read the subjects? 

Bv Mr. Jovce: 

+ %/ 

Q. Give us a sample of them. A. Girls’ work in New 
York City. Chronically sick and disabled, but not down and 
out; boys’ work in New York City; New York League of 
Girls’ Clubs; League for American Citizenship; From Aliens 
to Americans; Public Health; Mental Hvgiene; Desertion 
and its Consequences; Dependent Children; Fresh Air; De¬ 
linquency; Vocational Service for Juniors; Catholic Chari¬ 
ties ; Philosophy in Institutions. 

Q. You advised them in connection with this where they 
could get the benefits that could be derived? A. Yes. 

Q. Did you have outlined a sample that was based on the 

allotted time when vou first went on WNYC? A. Yes. We 

* 

had a period from 7 to 7:15 every day and from 7 to 7:30 
on Wednesdavs and Frida vs. 

Q. Were you able to carry out your program as outlined? 
A. For one vear, and then our time was cut down. Graduallv 
it was cut down to practically nothing. 

1193 Q. Have you broadcast on any other stations ? A. 
Yes; we have. Not as extensively as on WNYC. 

Q. Just tell us what you did. A. The chief difficulty in 
broadcasting on other stations is that you have to negotiate 
for each individual broadcast and then you cannot always 
feel sure that the time will be kept for you. Frequently the 
station will call up the day before the broadcast, or in some 
cases a few hours before the broadcast, and say, “The time 
has been sold and we cannot put you on. We will try to 
put you on some other time.” 

Q. And for the proper functioning of your programs, 
carrying out the objectives that you have in mind, do you 
feel that a certain specified amount of time is necessary to 
conscientiously carry it into effect ? A. Many agencies feel 
they cannot afford to plan a program, get a very important 
speaker and have him make an engagement, unless they can 
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feel sure that lie will be able to keep the engagement. The 
experience of having to have important people, people who 
come long distances in order to broadcast, anc^ be told at 
the last minute, or even the day before, that thb thing has 
been called off, makes it not feasible to go into ank* extensive 
radio program on other stations, although we do[ every now 
and then stage one particular program on other Stations. 

Q. Do you feel that there is any advantage to|be derived 
by your broadcasting over Station WNYC as compared with 
a commercial station? A. Yes. I think) there are 

1194 great advantages. 1 believe the WNYC iudience is 
more accustomed and perhaps more interested in edu¬ 
cational material; and I feel also that they are a type that 
are in many cases much more in need of the kind of educa¬ 
tion that these agencies have to give. The nature of the re¬ 
sponse from the audience shows that many of the people 
need just this sort of material. 

Q. You mention the need. What have you in hiind when 

vou sav that ? A. I am also a member of what is known as 
* * 

the executive group of the Social Workers’ Organization in 

New York which frequently discusses radio as means of 

public education, and the members are all professionally 

engaged in public educational work by social agencies. Their 

discussions are based on analyses of letters from or talks 

%/ 

with individuals who come to the agencies. There is the 
routine in many social agencies of asking the individual to 
state how he happened to hear about the agency, ajid the fre¬ 
quency with which people say, “I heard about it oin the air” 
leads social workers to believe that many of the people who 
listen in are just the type that need to be told wjliere their 
facilities are, what they are, how to get to them ajid to have 
social work interpreted to them. 

Take this simple question of “I would ratheif die than 
accept charity.” That is a feeling that is perhaps not so 
deeply rooted today as it was two or three years ago. Many 
people who said that and meant it years ago have! gotten to 
the point where they receive charity. But one of the very 
serious problems of the social agencies was to bijeak down 
that feeling that these people have, even ft f ter they 

1195 have come to the agencies, that it is a disgrace to ask 
for help, to let anyone understand all the jlifficulties 

they have gone through. 

Another misconception that agencies need to bijeak down 
is the feeling that if you come to an agency somehow or 
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other the world will know about it. People do not realize 
that what is told to a welfare agency is confidential. But 
you cannot get that idea across simply by saying it. You 
have got to go into detail. 

Mr. Joyce: I think that is all. 

Cross-examination on behalf of WMCA. 

By Mr. Weisman: 

Q. Are you acquainted with the financial status of the 
Welfare Council? A. In a general way. 

Q. Do vou know how much thev collected in the vear 1931 ? 

A. What do vou mean bv “collected”? I do not know 

* • 

whether I understand what vou mean bv “collected.” 

Q. You solicited funds from the general public? A. Xot 
from the general public. We solicit funds from a limited 
audience. 

Q. Limited to what, sir? A. I have nothing to do with the 
actual monev raising. 

Q. Do you know how much money was raised during the 
year 1931 ? A. Xot specifically. 

Q. Can you give it to us approximately? A. My 
1196 guess would be the budget of the Welfare Council 
is in the neighborhood of $200,000 a year. The bulk 
of that is spent for research and comes from the Rockefeller 
Foundation and organizations of that sort. 

Q. How much of that $200,000 a year is spent on salaries 
or other office expenditures of the Council? A. I do not 
know. 

Q. What would you say ? 

Mr. Jovce: He savs he does not know. 

Mr. Weisman: Mr. Joyce, I thought you and I had an 
understanding with each other not to interrupt. I have 
not interrupted you all day long. 

Chief Examiner Yost: He may answer, if he knows, 
approximately. 

The Witness: I do not know exactly. But I would like 
to make a comment- 

Bv Mr. Weisman: 

•> 

Q. No; never mind the comment. Just answer my ques¬ 
tions, please. A. I do not know. 
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Q. How much do you receive? A. I do not see what 
bearing that has on this. 

Q. Mr. Witness, please understand right at the outset 
that you are going to answer questions and not make 
speeches. 

The Witness (addressing the Examiner): Am 1 required 
to answer that ? 

Chief Examiner Yost: I do not think it is material to 
this hearing. 

Mr. Joyce: I could have asked that question my- 

1197 self of the witness. I have not had any talk with 
the witness as to what he was going to testify to. 

I knew he had been using our station, and I asked him 
to come here and tell just what he was doing, i did not 
want to embarrass him by asking him whether jhe got a 
hundred dollars a month or a thousand dollars a month, 
because I did not think it was pertinent. 

Mr. Weisman: Let me say this, Mr. Examiner. There 
are a lot of agencies of this kind all over the country, and 
1 know there are in the city of New York. It is a racket. 
What I am trying to elicit from this witness is just the 
facts which will indicate to the Commission that there are 
a great many well-fed gentlemen who feed on the payroll 
at the expense of the general public. I think that the Com¬ 
mission wants to know this, if these people com*} in here 
and talk about social service and the great wj>rk that 
they are doing- 

Mr. Joyce: I am perfectly willing to stipulate: on the 
record, if the Examiner please, exactly the facts, if counsel 
will stipulate on the record the distribution of the money 
that has been collected through the program sponsored by 
Adam’s Hats in connection with the Chinatown Mission, 
and show everything about the disbursement of the $70,000 
or $80,000 a year collected. I will stipulate in the record 
if you will bring Mr. Noonan down and have him tell us 
how much of the $70,000 or $80,000 collected actually went 
to the derelicts and the ones that the money was collected 
for. 

Chief Examiner Yost: The Examiner understands that 
this witness is in no way connected with any of the appli¬ 
cants in this hearing. You are not, are yoh? 

1198 The Witness: No; of course not. j 

Mr. Weisman: May I have a ruling? 
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Chief Examiner Yost: The question is not pertinent to 
the hearing. 

Mr. Joyce: I am refrained from asking him because I 
did not think it applied. I could have gone into that mis¬ 
sion very well and offered competent testimony as to ex¬ 
actly what has become of all the money. But it does not 
go to the question that is before this examiner. 

Bv Mr. Weisman: 

% 

Q. Mr. Witness, do you know who did receive—I will 
withdraw that. Did you explain to the authorities of radio 
station WNYC the work that your association did, over 
the radio? A. Did we explain to WNYC the work of the 
Welfare Council? 

Q. Yes. A. Yes. 

Q. Did vou explain to them the need for that work? A. 
Yes. 

Q. And did you explain to them as you have explained 
here the results vou obtained from vour broadcasting? A. 
I do not know that we did that. There was no occasion. 
I explained the need of what we wanted to do when we 
made the original application for time. 

Q. But in spite of your explanation and your statements, 
thev continued to cut vour time down, didn’t they? A. 
Yes; as I have indicated. 

Q. Until now vou are practicallv off the air? A. 
1199 Yes. 

Q. Is that correct? A. Yes. 

O. Did vou attempt to broadcast vour programs over 
WMCA? A. No. 

Q. Or over WPCH? A. No. 

Q. Did any of your agencies broadcast any of their pro¬ 
grams over WMCA? A. I do not know. 

Q. Is not that your job, to know? A. No; not at all. 

Q. You are the press agent for the Welfare Council, are 
you not? A. No; I am the director of public information 
and education. 

Q. Is not that the glorified title for press agent, sir? A. 
It is not. 

Q. Are you serious in your statement that you would 
rather broadcast these programs over WNYC than you 
would over any; of the commercial stations in New York 
City? A. I did not say that. 
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Q. If you said that, that is not correct? A. I sav, I did 
not sav it. 

Q. If you said it, it is not correct ? 

Chief Examiner Yost: He said he did not say ft. 

Mr. Weisman: I believe he did, Mr. Examiner^ I want 
to get the record straight. 

1200 Chief Examiner Yost: It is just piling up the 

record without any purpose. | 

Bv Mr. Weisman: 

mt 

Q. Don’t you think you would reach a greater number 
of people if you broadcast over WEAF, say? A. I cer¬ 
tainly do. 

Q. Or WJZ? A. Yes. 

Q. Or WMCA? A. I don’t know about WMCA. We 
have broadcast over WEAF, WOR and WJZ. 

Q. You do not know what became of the hours that were 
used by your council after they were taken from you by 
WNYC? A. Only in so far as we were told they were re¬ 
quired by other departments of the city. 

Q. But do you know whether that is the case? A. No; 
I do not. 

Q. You say you want to reach the downtrodden people, 
the people who require charity; is that correct?] A. No, 
not exactly. There is a lot of misunderstanding of charity 
on the part of upper grades, too. 

Q. Let me ask it in a different way. You want ]to reach 
the persons who require the services of your coujncil and 
acquaint them with the nature of your work; is hot that 
correct? A. No; I am afraid you do not understand the 
nature of the council. Just let me explain what the coun¬ 
cil is- | 

Q. No. A. All right. I 

1201 Q. When you speak of the council do you include 
the agencies? A. The agencies make up the'council. 

Q. Yes. And when you talk about the council you mean 
all the agencies? A. There is a very distinct difference be¬ 
tween the council and the agencies. All the agencies render 
service to individuals and families. The council reijders no 
service to individuals. It is an agency of agencies; it is 
a federation of agencies. The council itself does not render 
any service to individuals. 
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Q. And the ,council wants to reach as many listeners as 
possible for the purpose of acquainting them with these 
agencies? A. Yes. 

Q. And you want to reach persons who require the aid 
of the agencies? A. Not aid exclusively. We want to ac- 
quaint them with this new thought of what charity is. We 
want to acquaint the entire community with the need of 
better understanding and better support. 

Q. You have used that term now several times. Is it 
your purpose to reach two classes of people, those who re¬ 
quire the agencies and those who would aid the agencies 
financially? A. That is true, but others, too. There are 
some other reasons for reaching the community. 

Q. What are the other reasons? A. People who might 

cooperate with the agencies- 

1202 Q. In what sense? A. In any number of senses. 

The Welfare Council recently had occasion to issue 
a public statement advising the public at large not to give 
to street beggars. That was a request for cooperation on 
the part of the entire community. It did not apply merely 
to those who had contributed to social work, or to recipi¬ 
ents, but to the community as a whole. 

The Council has had occasion to ask the community to 

* 

direct all homeless persons who approach them on the 
street to a central registration bureau through which they 
can get food, lodging and clothing. There are innumerable 
occasions for asking the cooperation of the entire com¬ 
munity and not to speak either to those who need charity 
or to those who have money to give. So that we can divide 
the public into those who can give and those who receive- 

Q. Of course the persons whom you are trying to aid, 
the ones that require charity, would not be likely to have 
any radios at all, would tliev? A. We are not interested 
onlv in charitv or in social work. Of the nine hundred 
agencies, including the Council, there are only 25 to 50 that 
are what are generally known as charities. A lot of them 
are charity organizations. All of them are educational 
associations. 

Q. For persons who cannot afford to help themselves? 
A. No; it is not a matter of affording. A lot of these 
people are people who can very well afford all sorts of 
things, but need other things than material relief. A family 
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lias a child that needs a certain kind of attention. 

1203 possibly a very wealthy family, and they do not 
know where to go. They may have a mental problem, 

or it may be a case of tuberculosis and they want advice 
on how to take care of that person. Charity is |)ut a small 
part of all social work—a very important part right now, 
but it is not the whole story. j 

Q. And that is the information that vou disseminate over 
WNYC? A. Yes. ' j 

Q. And WXYC took your time away from you? A. Yes. 
Q. You would not have any objection to broadcasting this 
information between the hours, say, of 9 o’clock in the 
morning and 6 o’clock in the evening, would \jou? A. I 
am not quite sure I understand what you mean?j 
Q. Supposing radio station WNYC should assign to you 
half an hour or an hour a day at 5 o’clock in the after¬ 
noon: would you object? A. We would be glad }o have it. 

Q. If they gave it to you at 3 o’clock you would be glad 
to take it? A. If we could not get 5 o’clock—although I 
do not consider 5 o’clock good time. 

Q. What time do you consider as good time? A. Be¬ 
tween 7 and 10 in the evening for general purposes. There 
are certain purposes for which 3 o’clock might |be better 
than others. 

Q. And some at 9 o’clock in the morning would 

1204 be better than at 10 o’clock at night? A. Yes, per¬ 
haps. 

Albert Firman was called as a witness for and on be¬ 
half of WXYC and, being first duly sworn, testified as 
follows: 

I 

Direct examination. 

By Mr. Jovce: ! 

J V 

Q. Mr. Firman, will you state for the record jiow you 
are at present engaged? A. My occupation is Pojstmaster 
of Brooklyn. Also it is of interest perhaps in this connec¬ 
tion to say that I am president of the Federal Business 
Association. The Federal Business Association is a gov¬ 
ernment bureau made up of the leading executives of the 
Federal Government in various sections of the country. 



44—5695a 




666 


CITY OF NEW YORK, DEPT. OF PLANT 


I happen to be the president of this organiation in New 
York City, which includes New York, Long Island, New 
York state approximately as far as Albany, and a small 
area in Jersey just in the metropolitan district. 

Q. How long, Mr. Firman, have you been Postmaster? 
A. Well, I have been in the postal service 49 years. I am 
in mv 50th year now, but I have been Postmaster of Brook- 
lvn for the last eight vears. 

Q. Have you had occasion, Mr. Firman, to use 

1205 radio for any particular purpose or objective that 
you may have in mind? If so, state just what you 

had in mind in the use of the radio. A. My contact with 
the radio is in several wavs. As Postmaster I have oc- 
easion, of course, to disseminate information pertaining to 
the postal service, its operations and contact with tin* 
public. 

As president of this Federal Business Association I am 
particularly interested in disseminating information as to 
the operations, duties, responsibilities and functions of all 
the various departments of the Federal Government in 
my area. Third, of course there is more or less personal 
contact with matters in which I am interested and upon 
which I talk at occasional intervals. 

Q. Mr. Firman, in connection with your broadcasting 
over Station WNYC—that is the educational station of the 
Citv of New York- 

Mr. Weisman: Suppose we limit this to call it a radio 
station of the City of New York, and let the Commission 
conclude whether it is an educational station or not. We 
have some doubts about it, frankly. 

Mr. Joyce: Of course he undoubtedly would object to 
my qualifying it, Mr. Examiner, but I think it is within 
your knowledge and that of the Federal Radio Commission 
as to the classification of Station WNYC. Of course if 
there is any objection of counsel to my qualifying Station 
WNYC, he apparently must have some reason, so we will 
not quarrel with him over that. We will let it go and sav 
merely WNYC. 

Bv Mr. Joyce: 

Q. When did you first contact with WNYC for 

1206 the use of it for the particular purposes you have 
had in mind, and if in making that contact or in 
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making arrangements for the use of it if WNYC asked you 
to broadcast or if you personally solicited tlie time from 
the station? Just tell us, in other words, everything that 
you have done in the past, what your reaction in connec¬ 
tion with radio is, the purpose to which you are putting it. 
A. To the best of my recollection, my first (contact with 
WNYC was approximately ten years ago. At that time I 
had appealed to one of the commercial stations for time 
to give an address on a matter pertaining tb the postal 
service concerning which there was desire for publicity, 
and I had been unable to secure the time that I (desired. 

My recollection is that my secretary took thb matter up, 
then, with WNYC and that he received an intonation from 
them that they would be glad to discuss the matter with me 
personally. To the best of my recollection,j I went to 
WNYC and told my story, made my appeal, and they 
granted my request; and from that to the present time I 
have availed myself of the opportunity that thd station has 
afforded at occasional, even frequent intervals, j They have 
also cooperated in broadcasting messages themselves which 
I have given pertaining to the service. I 

Then, with that contact and with mv associations with 
them later on, there came my contact through flie Federal 
Business Association that I have named. My first contact 
through the Federal Business Association, as Ij recollect it 
—I was at that time not president, but chairman of their 
committee on information and publicity, and I again 
1207 besought the privileges of WNYC and secured per¬ 
mission to put on a program. That program in¬ 
cluded addresses bv various heads of variolas Federal 
bureaus functioning in the district that I have (mentioned. 
I was, I think, chairman of that commitee for 
years, and after I relinquished the chairmans 
was still aiding those who succeeded me, as I Recollect it; 
and again had occasion to appeal to WNYC, a si near as I 
can recollect; and that contact has continued eilther in the 
way that I have indicated or as president. 

When I became president of course there was a chair¬ 
man who relieved me of much of the details, but |I still con¬ 
tacted WNYC and attended to some of the details myself, 
and the chairman attended to others. 

There has been the further contact that I havje referred 
to, the personal contact just as a public man and! interested 


pne or two 
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in educational and cultural matters, but particularly 
historical and biographical subjects pertaining to our dis¬ 
tinguished men of the country, and I have delivered a num¬ 
ber of addresses not pertinent to my official duties, but inci¬ 
dental to my general civic interest. 

This contact that I say began approximately ten years 
ago has continued to the present time. 

At the present moment the Federal Business Association 
has a program which is going on. It is approximately, I 
should think, mid way through; about half of the program 
has already been rendered, and I think approximately one- 
half is to come. 

I am prompted to be here because of the very fine co¬ 
operation that I have always had from WXYC. They 
1208 have responded in a very fine spirit whenever I have 
called upon them to aid me. They have not always 
been able to grant me just what I wanted, but the spirit 
of cooperation that they have shown has been very satis¬ 
fying to me. 

I just had evidence from one of our speakers in the Fed¬ 
eral Business Association of the interest that some of these 
talks get. This address dealt with drug labels and how to 
read them, and the speaker wrote to me the other day and 
told me that he had had a hundred communications, or 
thereabouts, following his address, in evidence of the con¬ 
siderable interest that was shown in that subject. And I 
may say that these subjects cover a very wide field, as wide 
as the field of Federal activities. 

My personal reaction to such talks as I have referred to, 
dealing with historical and biographical matters and mat¬ 
ters pertaining to the city has shown me that there is an 
element in our community which seems to be a very widely 
representative element that follows WNYC’s programs. I 
am frequently 1 surprised at finding men and women of 
various stratas of life that I come in contact with at meet¬ 
ings who seem to be very close followers of their programs. 
The subjects, as I have mentioned, are educational and cul¬ 
tural ordinarily, and where not of that class are what 1 
might call informative, pertaining to our government and 
its structure and its functions and its purposes. 

I think that fairly answers the question that has been 
asked me, covers approximately what you asked me. 
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Q. Have you broadcast over other raflio stations, 

1209 Mr. Postmaster? A. Yes; I have broadcast over a 

number of them. ! 

Q. What is your reaction as to the utilization of com¬ 
mercial stations and stations of the character of WNYC 
for the particular purposes or messages that you may have 
to deliver? A. Well, as I have said in my previous state¬ 
ment, there seems to be a very large following of WNYC, 
a following that conies from people who are aspiring to 
educational and cultural talks, and some of them, as I have 
indicated, are people of lowly strata in life, sdme of them 
very humble, very poor; and I find that among them are 
many that bv their contact with me show that tlibv arc look- 
ing for things that are worth while. 

Commercial stations—of course I recognize that they 
give exceptional programs such as I personally admire in 
many respects, but I find that WNYC has j an appeal 
through, I think, the continuity of its addressesjalong lines 
such as I have mentioned, that prompts them tb turn to it. 
Possibly there is something in the fact that it is jnunicipally 
owned; that there is a sense of partnership in itj I have in 
some cases surmised that from remarks that j have been 
made. | 

Let me say, Mr. Examiner, that one reason that 1 turned 
to it was the fact that it was a municipally owned station. 
I recognized that it was not there for commercial purposes; 
and upon being turned down in the other direction my 
thought was, well, here is a harbor of refuge. 

At that time WNYC had not achieved the prominence 
that it has since attained. The reception that I got was 
very good. 

1210 I might say that there was a little hesitancy in my 
going to WNYC because it just happens that I am 

a Republican office holder and WNYC was on the other 
side of the fence; but it did not develop that it made any 
substantial difference so far as I have ever been able to 
detect; and I think that as a matter of fact it has not made 

/ i 

anv difference. 

Mr Joyce: You know what you are doing and; what you 
are using the station for; so I guess there ar^ no other 
questions that I can ask you. 

Take the witness. 
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Cross-examination on behalf of WMCA. 


Bv Mr. Weisman: 


Q. What, hours of the dav do vou use for vour broad- 
cast ? A. Evening. 

Q. What time? A. That fluctuates. I have had pro¬ 
grams on there at various hours in the evening within these 
ten years. I cannot specify any one hour particularly. I 


have here a list, though, that will show when we are speak¬ 


ing now. 

Q. All right. 1 A. Xo; it does not show the hour that we 
are talking now. This shows the dates, but not the hours. 

Q. Maybe if you will give me the date I can help you 
locate the hour. ? A. I opened a series with an introduction 
to the program on October 7. 

Q. 1931? A. 1931. It was sometime in the eve- 
1211 ning, but I have forgotten just when. 


Mr. Spearman: What was the name of the program ? 

The Witnesst Introduction to the radio program of the 
Federal Business Association. 


Bv Mr. Weisman: 

Q. Is that your latest program? A. That was the in¬ 
troduction to the whole program. I can give you more 

recent dates if vou wish. 

* 

Q. Mr. Postmaster, do your hours of broadcasting vary 

from week to week ? A. I think that they are approximately 

the same. But'I do not mean bv that that thev have been 

* * 

consistently the same throughout that long period, because 

within my recollection I have spoken early and late during 

the evening in that long period, and I cannot trust my 

memorv on that. 

* 

Q. Do you broadcast after 10 o’clock? A. I think I may 
have done so on some occasions personally. I cannot recall. 

Q. In the last year or so? A. I do not recall within a 
year doing so. 

Q. Did you broadcast any of your programs during the 
early evening hours or late afternoon hours, say, from 4 
to 6? A. I have no recollection of ever speaking before 
6 o’clock; I mean, over WNYC. 

Q. How many hours per week or per month have you 
used? A. One period per week has been our schedule, of 15 
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minutes, with the exception of Thanksgiving, Christ- 

1212 mas and New Year’s when we did not think it de¬ 
sirable to put on a program of this nature. 

Q. Has your time been curtailed? A. In soifie instances 
I have asked for time that it was my understanding could 
not be given, and we have had to tit in with what they could 
do for us, or for me, rather. 

Q. Mr. Postmaster, you stated that at some time in your 
experience radio station WNYC became more prominent 
than it had been theretofore. Can you fix as nearly as pos¬ 
sible that time? A. Well, as I mentioned, my first contact 
with it was approximately ten years ago. Of course radio 
was in its infancy at that time, and WNYC I tfiink at that 
time was a new station. That is as near as I chn fix it in 
my mind. I know I have spoken over WOR In Newark, 
WEAF and possibly one or two other stations.! It was a 
long way back. I think WNYC was in its swaddljing clothes 
at that time. 

Q. When do you in your own mind fix the time when 
WNYC became a station of prominence? A. Well, I should 
think it is a pretty difficult thing to figure spac^ time, but 
I should think that WNYC achieved considerable promi¬ 
nence approximately six years ago. That is comparative, 
because- 

Q. Yes; that is just what I am getting to. 

Mr. Joyce: Let him finish. He is answering your ques¬ 
tion. | 

The Witness: When you come to analyzing prominence 
you have got a very uncertain measure to go by. 

■ i 

1213 By Mr. Joyce: 

Q. Will you take as your measure the other st a ti° ns i n 
the New York City area? A. Well, let me answer that in 
this way. A certain few stations have become exceptionally 
prominent, and then there have come into existence, within 
my range of knowledge, a host of smaller station^ that are 
far from prominent. WNYC, I should say, has continued 
to progress for a considerable period and a hoslt of little 
stations have fallen in behind; and some of those [that were 
great at the time that I refer to have become btiW more 
prominent since. 

Q. Would you include in the prominent stations today 
WEAF? A. Yes. 
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Q. WABC? A. Yes. 

Q. WJZ? A. Yes. 

Q. WOE? A. Yes. 

Q. WMCA? A. I don't know so much about WMCA. 

Q. Have you listened to the programs of WMCA? A. I 
have not listened to the programs, but I have occasionally 
just had a little of it, not very much. 

Q. Did you like the program when you heard it? A. I 
cannot tell you much about it now, because I have not com¬ 
pared them. 

Q. Have you attempted to use radio stations 
1214 WMCA and WPCII in connection with your work? 

A. I do not think I have appealed to either of them. 

Q. Just one question and I am through. With whom- 

A. I would not say positively that my secretary has not 
been in contact with them, but I do not think so. 

Q. Just one question. With whom at radio station 
WXYC have vou contacted regularlv? A. I have contacted 
with Mr. Bohn sack, Mr. Xewman and Mr. Webber, and 
sometimes with some of the ladies who are attached to the 
station, whose names I do not recall. 

Mr. Weisman: That is all. 

Redirect examination. 


Bv Air. Jovce: 

w * 

Q. You say that around the holidays, that is, at Christmas 
and New Year's, you did not broadcast? A. Yes. 

Q. Is that by reason of the- A. At Thanksgiving, at 

Christmas Evei and New Year's eve. I think there was a 
mutual understanding that a program of the character that 
we were giving did not tit in with the occasion. 

Q. So that you feel that that particular period or that 
particular time the character of stuff that was going over 
the air should more or less fit the occasion? A. Eight. 

Q. That is, if it was Christmas it would be more of the 
Christmas spirit; it would be something that would remind 
the people of the fact that it was Christmas ? A. Well, 
1215 personally I felt this way, that the people’s attention 
at Christmas or New Year’s Eve, Christmas Day, 
New Year’s Day or Thanksgiving, was not tuned for the 
character of program that we had, and I did speak of the 
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matter, I think, with somebody at WNYC—my Recollection 
is that I did broach the subject, and it was mutually under¬ 
stood that we would not go on in that time. 1 j think that 
was prior to Thanksgiving. I just followed (suit as to 
Christmas and New Year’s. I am a little hazv as to that, 
but I know in my own mind the program did notj fit in with 
the festivities of the day. 

Q. The speeches and advertising and such things would 
not fit in on that particular occasion? A. That isj it. 

Mr. Jovce: That is all. 


Recross-examination on behalf of AY MCA 


1 


tv of the 
•» 

listration 


By Mr. Weisman: j 

Q. There are two questions that have presented them¬ 
selves to me, Mr. Postmaster. All you recall for vour broad¬ 
cast was one 15-minute period a week; is that correct? A. 
No. There have been times when for this particular pro¬ 
gram that was all we asked. I will say that was what we 
had agreed upon, but there have been times when I have 
desired additional time and did not get it. It was not prac¬ 
ticable to give it. 

Q. Mr. Postmaster, you said that WNYC was! run by a 

political party other than your own. Wind did you 

1216 mean by that? A. Just what I said. 

•/ 

Q. That it is run by the Democratic pai 
City of New York? A. It is a Democratic admi 
in New York City, and WNYC is part of that a4ministra- 
tion. 

Bv Mr. Jovce: 

* * 

Q. If it happened to be a Republican administration it 
would be a Republican station? A. Exactly. 

Q. Do you feel that in connection with the tbne being 
utilized, having in mind your own duties to be performed 
throughout the day or the evening, that the time you do 
broadcast is rather an element to be taken into considera¬ 
tion? A. Yes. I prefer for any program of this kind 
evening hours. 

Q. Evening hours? A. Yes. 

Isaac Brimberg, a witness previously called and sworn 
on behalf of WNYC, was recalled and testified further as 
follows: I 
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Direct examination (resumed). 

By Mr. Joyce: 

Q. Mr. Brimberg, did you at my request make an analysis 
of the various programs of the several outstanding stations 
and also of Station WMCA as to the utilization of 
1217 time in accordance with said programs, as to the 
various character of the programs, such as dance 
music, etc.? A. Dance music only. 

Q. Would you testify from that analysis that you have 
made what the result of it was? A. That over the average 
of various weeks dance music- 

Q. Have you before you anything which you can specifi- 
callv refer to? 

Chief Examiner Yost: What was it prepared from? 

The Witness: Prepared from programs published in 
newspapers. 


By Mr. Joyce: 

Q. Will you testify as to just what the result of your 
analysis is? A. During the week- 

Mr. Weismah: I object to it on the ground that from 
the basic question with respect to the analysis it appears 
that the witness has no personal knowledge regarding the 
broadcasting of these programs. What is published in the 
newspapers is not proof of it. 

Chief Examiner Yost: It would be necessary to limit the 

testimony of the witness to present personal knowledge of 

what is actuallv broadcast. 

* 


Bv Mr. Jovce: 

% •> 

Q. Have you examined the programs of these various 
stations enumerated so that you are in a position to testify 
just as to what those programs disclose to you? A. I 
checked up and listened to a number of these pro- 
1218 grams td> see how they checked up with the published 
statements in the newspapers, the published pro¬ 
grams in the newspapers, and they seemed to check fairly 
well. 

Q. Do you find from the programs as outlined and from 
listening in that where the program showed music would 
be broadcast at a certain hour, that was the fact? A. Yes. 
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Q. Now will you testify from your analysis that you have 
made just what that disclosed to you? 

Mr. Spearman: We ask that he introduce the newspapers 
and let them speak for themselves. 

Mr. Joyce: I will introduce the newspapers in! evidence. 

Mr. Spearman: And then I will object because they are 
inadmissible. 

Mr. Joyce: I am only suggesting it because you suggested. 
I really did not have the thought in mind, because I knew 
you would object. 1 am trying to save time. 

Chief Examiner Yost: The programs published in the 
newspapers are probably substantially correct, but they no 
doubt vary at times. Therefore they are not a proper basis 
for determining the broadcasting of any station. 

Mr. Joyce: It is within the power of counsel for the sta¬ 
tion involved, WMCA, to show that the analysis of Mr. 
Brimberg is not true, in view of the fact that the testimony 
or the papers filed here by WMCA disclose that every one of 
the four or five outstanding stations in the metropolitan 
area are a necessity, that they perform the functions in con¬ 
nection with broadcasting that are necessary to the public 
at large, and on the fact that those programs as 
1219 published are the reflection of notice transmitted to 
these newspapers by the stations in question to be 
published for that particular purpose. 

Chief Examiner Yost: An analysis of 
broadcast by any or all New York stations I 
aminer would be safe in saying would be admissible. In 
fact, the Examiner ought to be well advised of the character 
of the programs going over these applicant stations so that 
he can form an intelligent opinion as to just whdt service 
these stations are rendering. 

Mr. Joyce: And that is what Mr. Brimberg intends to 
testify to. i 

Chief Examiner Yost: But, Mr. Joyce, the Examiner is of 
the opinion that a newspaper is not the proper basis for 
an analysis for purposes of evidence here. 

Mr. Joyce: The witness will testify and has testified to 
the fact that he has examined those newspapers anjl has ex¬ 
amined the programs as published in those newspapers, and 
finds that the programs as published are the programs as 
given over the air by the particular station. 

Mr. Weisman: He only said in some instances.J 


the programs 
believe the Ex- 
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Chief Examiner Yost: To that extent he may testify, but 
beyond that he would be limited. You can see, Mr. Joyce, 
that he would be limited to his own personal knowledge. 
What he gets out of the newspapers is not competent 
testimony. 

1220 By Mr. Jovce: 

* » 

Q. Then I will ask you to testify from the papers you 
have before you as to the instances that you are familiar 
with and give an analysis. A. Instances I am familiar with 
are Sundays particularly, and there it shows that on the 
average WMCA over a period from 9 p. m. to 2 a. m. pro¬ 
duces from 45 to 60 minutes of unduplicated dance music. 

Q. Of what ? A. Unduplicated dance music. 

Q. Yes. A. A period of live hours; that they produce 
one hour which is unduplicated. 

Q. And during that period the balance was- A. And 

that is usually between the hours of 1 and 2 a. m. where it 
is unduplicated. 

Q. And the greater portion is between the hours of what ? 
A. The greater portion of the program of WMCA’s dance 
music that is unduplicated occurs between 1 and 2 a. m. 

Q. That is, in the morning? A. Yes, Monday morning. 
Q. Monday morning? A. Yes, and in the majority of in¬ 
stances from 9 p. m. to 1 a. m. the programs are duplicated. 

Q. Well, particularize just exactly how you arrive at 
those figures by giving the hours along and the duplications 
or non-duplications. 

1221 Mr. Weisman: I am taking it you are testifying all 
of your own knowledge of these? 

The Witness: Yes. 

Mr. Weisman: Those that you heard. 

The Witness: The week of September 7, 1931, I have 

recollection I heard the Sunday program there. To the best 

of mv recollection that is a fact. I did not listen to WEAF 
* 

on all those periods; just a checking on one or two of those 
periods. The same way with WABC and WJZ. From 9 
to 10 p. m. WEAF, WJZ and WABC broadcast no dance 
music. WMCA broadcast thirty minutes of it, that part 
that I listened to. 

From 10 to 11 WMCA 15 minutes; WEAF 30 minutes; 
WJZ none; WABC 60 minutes. 
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From 11 to 12 WMCA 60 minutes; WEAF ndne; WJZ 
15 minutes; WABC 30. 

From 12 to 1 WMCA 60 minutes; WEAF 60 minutes; 
WJZ 60 minutes; WABC 30. 

From 1 to 2 WMCA 60; WEAF and WJZ wefe off the 
air; WABC 60 minutes. | 

Approximately 60 minutes in that night of unduplicated 

programs. Thirty minutes occurred from 9 to 10 And thirty 

minutes from 11 to 12. But in recent experiences—this 

goes quite a ways back—recent experiences, I foipid those 

different. Thev would run from 1 to 2 a. m. 

* 

Q. Have you made any other comparisons or aijalyses of 
the programs of these stations to show through |any par¬ 
ticular period of time what was going on on one station 
was not going on on another station other than Sundays? 

Mr. Spearman: That he personally listen|ed to. 
1222 Mr. Weisman: He understands that is what he is 
testifying to. He would not swear to anything he did 
not listen to. 

A. As I said, I checked up on a few of these Sunday 
programs to see that they actually were broadcast, but 
about the rest of the programs I do not remember. I do 
not think I listened to them. 

By Mr. Joyce: 

Q. But you did make such an analysis of the programs as 
printed in the papers of the particular stations enumerated? 
That is, WABC, WJZ, WEAF, WMCA? A. Yes, Lsir. 

Q. That analysis covered a period of how long? A. There 
are different weeks. I 

Q. Well, give it just as you have done? A. The! week of 
June 1st, 1931. j 

Q. June 1st to how long? A. It starts June 1st. j 

Q. All right, and runs for how long? Just exactly what 
do your analyses consist for the period covered? A. Seven 
days, June 1, Monday, June 2, Tuesday, June 3, Wednesday, 
and so on up to Sunday, which is probably the 6qi or 7th 
of June. 

Q. Go ahead? A. And the ones below that is the) date of 
May 25, and then we have the week of September 7, 1931, 
and then on top we have two weeks split up, one frqm Mon- 
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day to Thursday, one October 26 to October 29, and then 
from November 2nd to November 5, 1931, from Monday to 
Thursday. 

Q. Is that all? A. And in the weekdays there are 
1223 very few unduplicated dance music programs by 
WMCA. 


Mr. Spearman: I ask that that be stricken because he just 
said that was all from a newspaper. 

The Witnes: This is an analysis. 

Mr. Spearman: I object to him reading from an analysis 
which is based on a newspaper account that is not proved 
to be accurate, going in the record. 

Mr. Porter: Mr. Examiner, I wonder if the witness should 
not be able to testify as to his condensation of what are 
the published programs of the station appearing in the 
newspapers. It seems to me questions which have been 
raised go not to the pertinency of that evidence so much as 
it does to the actual weight which ought to be given to it. 

Mr. Spearman: It is the uniform practice; it has never 
been varied from ever since I have been practicing before 
the Commission as Commission counsel or not, that news¬ 
papers and data from newspapers have been held to be in¬ 
admissible. And certainly if the basic, fundamental stuff 
itself is inadmissible, an analysis of it is just twice as inad¬ 
missible. 


Chief Examiner Yost: The Examiner has said that at 


least three time- and has requested this witness to limit his 
testimony to his own personal knowledge. 

The W itness: I am sorry. I answered counsel’s question. 
He asked me to read the analysis. 

Mr. Joyce: I am endeavoring, Mr. Yost, to furnish the 
Examiner with all the facts that might have some bearing 
in his mind, in my mind undoubtedly it has a bearing, in 
connection with what this station is doing compared to what 
other stations are doing by reason of that allegation 
1224 in their notice filed with this Commission that they 
perform a very necessary function in the lives of the 
people in the metropolitan area. In other words, if they 
are suppressed or if they do not function between 9 and 10 
in the morning, that the people of the metropolitan area are 
losing something. 

Chief Examiner l r ost: You are no more eager to have the 
record disclose just what these stations are doing than the 
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, 

Examiner is. The Examiner has said repeatedly he wants 
facts. Now the only question here is—you can ijeadily un¬ 
derstand, Mr. Joyce, we cannot try this case by Newspaper 
records. You can just submit all the records an^l say here 
is what the stations are doing and that would end jt, but that 
is inadmissible. 

Mr. Joyce: Is it not a fact, Mr. Yost, in your experience 
with all the programs going on the air those programs are 
transmitted by the respective stations to the newspapers 
for one particular purpose, to publish it so that their listen¬ 
ing public will know what that particular station is putting 
on the air at a particular time? 

Chief Examiner Yost: But they are subject to change, Air. 
Joyce, and the fact that they appear in the newspaper is not 
conclusive that they are broadcast over the station. That 
is why they are not admissible. You can readily see that. 

Air. Joyce: But the fact that they do transmit it to the 
newspapers is sufficient for the listening public ;o assume 
that that is so, and when we see it in the paper y r e can ac¬ 
quaint the Examiner with that fact. If it is not a fact, 
counsel can show that it is not a fact. 

Chief Examiner Yost: Air. Jovce, the Examiner has 
1225 already said that he has no doubt that those pro¬ 
grams are substantially correct, and probably are 
substantially broadcast. But the fact remains that they 
may not have been broadcast at all. Therefore, we cannot 
have them go into the record as competent evidence, be¬ 
cause they are newspaper reports and they are pot admis¬ 
sible under the rules. 

Air. Joyce: I offer in evidence, if the Examiner please, 
the analysis made bv this witness in the way of a considera- 
tion of what is being done by Station WAICA as compared 
with Stations WEAF, WJZ, AVABC, furnishing dance 
music and various other things through the mediuin of their 
radio. 

Chief Examiner Yost: It will be admitted provided the 
witness will say that he knows of his own knowledge that 
it has been broadcast by the stations as shown there. 

The Witness: I don’t know. 

By Air. Joyce: 

Q. I ask the witness if on his own knowledge this state¬ 
ment, as shown by this graph or diagram or by what you 
may call it- A. Chart. 
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Q. Chart—is a correct analysis, the information of which 
was acquired by you through the newspapers in connection 
with the programs as outlined therein. A. As I said, this 
is an analysis made from the newspapers. In some of the 
instances I check it up and see that the programs were 
broadcast. 

Q. But outside of that phase of it, if it is a correct analy¬ 
sis as you took it from the papers? A. Yes, sir. In my 
opinion it is. 


1226 Mr. Jovce: I offer it in evidence. 

Mr. Weisman: We object to it on the ground that 
it is incompetent. 

Chief Examiner Yost: It may be marked for identifica¬ 
tion. 

Mr. Jovce: I mark it for identification. 

% 

Mr. Porter: Part of it has been identified, that is the part 
going to Sundav. 

Chief Examiner Yost: Such part as is testified by this 
witness of his own personal knowledge, of course, is ad¬ 
missible, and tile other part is not admissible. 


(Analysis from newspaper programs was marked for 
identification “Docket- 1337, 1341 and 1416 WNYC Exhibit 
No. 12 for Identification.”) 


Bv Mr. Jovce: 

* » 

Q. Mr. Brimberg, from what papers did you make this 
analysis? A. From the New York Times, the Herald 
Tribune, the Daily News. 

Q. Did you find in all instances in which you made a 
check that the programs outlined in the New York Times 
and in the papers you enumerated were the same? A. In 
the instances I outlined, yes. 

Q. I hand vou another sheet of an analvsis and ask you 
to testify in regard to that analysis in the same manner you 
testified in regard to the analvsis of the other diagram 
marked for identification. A. I took from the newspaper 
a typical Sunday program in the summer, August 9, 1931, 
a typical Sunday program in the fall, October 25, 1931, and 
made a summary as to the percentage entertainment, 
religion, education, miscellaneous. 
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1227 Mr. Jovce: I offer that diagram in evidence. 

Mr. W eisinan: We object to it on the ground it is 

incompetent. 

Mr. Joyce: I except in both instances to the ruling and 
ask to have that marked for identification. 

Mr. Spearman: He has not ruled on either one of them, 
have you, Mr. Yost? 

Chief Examiner Yost: Yes, the Examiner said the other 

one, insofar as the testimonv of this witness was! in his own 

personal knowledge, to that extent it was admissible, and 

this one he has not yet testified was of his own personal 

knowledge. He just said it was from the newspapers, which 

is clearly inadmissible under the rules. 

* 

Bv Mr. Jovce: | 

* * 

I 

Q. And this information was acquired fromj the same 
papers? A. Yes, sir. 

Q. And in connection with the other diagram?! A. Same 
group of papers, yes, sir. j 

(Two copies of analysis of two tvpical Sunday programs 
of Stations WMCA, WEAF, WJZ and WABC, were 
marked for identification “Docket- 1337, 1341, and 1416 
WNYC Exhibit No. 13 for Identification Only.”) 

Bv Mr. Jovce: 

• % 

Q. Do you know if it is the custom of the New York 
Times to check up in connection with any programs pub¬ 
lished by them prior to the actual going on the air to ascer¬ 
tain if that program is to go into effect or any changes are 
to be made? A. I don’t know what the newspapejr practice 
is. 

1228 Mr. Spearman: Mr. Joyce, after having objected 
to this matter which Mr. Brimberg testified to as an 

analysis from the newspapers, and especially having come 
from the New York Times and the New York Herald 
Tribune, we are willing to stipulate that the New York 
Times and the Herald Tribune carry the programs of 
WABC, WOE, WJZ, WEAF, WNYC and WMCA, and 
WPCH, accurately, and that we will not question |hat they 

45—5695a 
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show and you will not question as to what those particular 
stations broadcast, if you want to stipulate to that. 

(Discussion off the record.) 

i 

Mr. Spearman: On behalf of WMCA and WPCH we are 
willing to stipulate, since you have attempted to introduce 
an analysis of programs taken from the New York Times 
and the Herald Tribune, that the daily programs mailed to 
the New York Times and the Herald Tribune with respect 
to Station- WOK, WEAF, WJZ, WABC, WMCA, WNYC 
and WPCH arq accurate as they appear from day to day. 

Mr. Joyce: No. With this qualification: In accordance 
with the testimony given bv this witness that he has made 
an analysis from the New York Times of the particular 
stations enumerated, which includes WEAF, WJZ, WABC, 
WMCA, WNYC. 

The Witness: No, sir; I have no analysis of WNYC. 

Mr. Weisman: Then we do not stipulate. 

Mr. Joyce: I want to stipulate that, but I wanted to con¬ 
form with the witness’s testimony. He has made the 
analysis. 


By Mr. Jovce: 

Q. Have you an analysis of WNYC? A. No, sir, 
1229 I have no analysis of WPCH either, because in the 
Herald Tribune it does not appear at all. 

I 

Mr. Spearman: Limit it to the New York Times. 

Mr. Joyce: Yes. What I am trying to get at is to make 
the stipulation conform with the testimony of the witness, 
because based on that stipulation I am going to ask that the 
analysis of the witness be marked in evidence and spread 
on the record. 

Mr. Spearman: Well, if the gentleman will stipulate to 

what I say, I have no objection, but I do not expect for him 

to sav that half of what is in the New York Times is ac- 
* 

curate and the rest is a lie. I want him to take all of it 
and swallow it down whole and not take it in broken doses. 

Mr. Joyce: I am perfectly willing to swallow it, but I 
want it confined to those particular stations that he has 
analyzed in that particular paper, and no other stations. 

Mr. Spearman: You know that the particular stations 
which he has mentioned will include the statement which 
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I make. The other stations which I included, j and he said 
he did not analyze, are included in this hearing] So if they 
are accurate for one, it follows that they mu^t be just as 
accurate for the other. We ask that we go the whole way 
or that we abide by the rules of the Commission and do 
not go at all. We want to be perfectly fair. Wp are willing 
to stipulate that they are accurate for all the! stations in 
New York, not limiting it to the ones that I mentioned but 
for everyone of them in the metropolitan areq. I will go 
you one better: I will stipulate that the New ^ork Times 
programs daily are accurate for every station in the 

1230 metropolitan area or which may be heard in it. 

Mr. Joyce: Oh, don’t you see, Mr. Spearman- 

Mr. Spearman: I see exactly. You want tq limit it to 
what will help you. 

Mr. Joyce: No, I want to limit it to something that this 
witness has testified to and has drawn up a chart on it in 
which he has analyzed it. Now it means that wi :h what you 
said there is no analysis of all the stations that vou have 
enumerated. I want it confined to the stations that he has 
taken the trouble under my suggestion that he do it to sit 
down and work it out. He has it in the form of a chart. 
If I had only thought at the time that I suggested that he 
do this that WPCH was going to come in and make this 
application that they have made, why, 1 would have un¬ 
doubtedly had him take care of WPCH, becausb I want to 
make the Examiner acquainted with all the facts. 

Mr. Spearman: Now, Mr. Examiner, we are willing to 
stipulate what Mr. Joyce wants provided, if the occasion 
requires, he will stipulate with us that an analysis of pro¬ 
grams that we have that came out of the same paper is 
accurate. What do you say to that? 

Mr. Joyce: Which is supposed to be the shme paper, 
same Times. 

Mr. Spearman: We will agree that the New York Times 
since it has been carrying radio programs, we will stipulate 
that ever since it carried the first one for any station here 
in New York is accurate, down to and including January 
18, 1932. We will to the whole way, but we do r ot want to 
limit it to one without giving it to everybody. 

1231 Chief Examiner Yost: It is apparent to the Ex¬ 
aminer that this is a waste of time. The attorneys 
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are not going to agree on it. The exhibits have been sub¬ 
mitted. The Examiner has ruled, and the Examiner will 
ask again, if this witness is prepared to say that he knows 
that the programs which he has analyzed were broadcast 
over these stations. 

The Witness: Onlv in those instances that I mentioned. 
The rest of it is from the newspaper. 

Chief Examiner Yost. The Examiner is of the opinion 
that counsel for all parties are interested in having a cor¬ 
rect record. 

Mr. Joyce: The only purpose, Mr. Yost, that I have in 
having this witness testify to this, is by reason of the 
notice of the Station WMCA transmitted to the Radio Com¬ 
mission and a copy of the same sent to Station WXYC, and 
the fourth clause therein on page 2, the subdivision of the 
second paragraph, that is, subdivision 4 of that paragraph, 
that WMCA fulfills a peculiar, vital need in the City of New 
York. Mv reason for interrogating the witness and having 
him do this particular character of analysis is to show that 
while they are performing the dance music- 

Chief Examiner Yost: Mr. Joyce, will you permit the 
Examiner to say that he thinks that would be very valuable, 
but the Examiner is bound by some rules. He cannot just 
ignore the rules of evidence and the rules of the Commis¬ 
sion, and if this witness or any other witness is competent 
and qualified to say that they have made from actual broad¬ 
casts of these i stations this analysis, it will be admitted 
without question. But he cannot say that. He says 

1232 he will not sav it. He does not know that thev have 

» % 

been broadcast, and it is so apparent that it is not 
competent under the rules. 

Now, to the extent that those that have been broadcast 
are shown, to that extent it is admissible. 

Bv Mr. Jovce: 

•> * 

Q. Do you know, Mr. Brimberg, whether the New York 
Times calls up Station W'XYC the day previous to the pro¬ 
gram to ascertain if that program as mailed to them is to 
go on the air? A. I don’t know the procedure. 

Mr. Joyce: I guess that is all. 

Chief Examiner Yost: Cross-examine. 
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Cross-examination on behalf of Stations ^VMCA and 
WPCH. 

i 

Bv Mr. Weisman: 

Q. Mr. Brimberg, you are the same witness who testified 
last week with respect to the Tom Noonan program, are you 
not? A. I put a record on; I put a recording on of that 
program. 

Q. Yes, and you were sworn as a witness? A. You 
know it. | 

Q. I beg your pardon? A. You know that, d^n’t you? 

Q. Yes. And vou were cross-examined abou| that? A. 
Yes. * I 

Q. I just want the record to identify it is the same type 
of witness. That is what I am trying toiget. That 
1233 is correct, isn’t it? A. I don’t understand what you 
mean by “type”. I am the same man. 

Q. You are the same witness? A. Yes, sir. I have not 
changed. 

Q. And you are the witness who prepares the applica¬ 
tions that go on file with the Federal Radio Commission, 

is that correct? A. That is correct for the City of New 

* 

York, Department of Plant and Structures. 

Q. And you are the person who procures Commissioner 
Goldman to sign and swear to the applications that you 
draw in your handwriting; is that correct? A. jt wouldn’t 
say they are in my handwriting. 

Q. Well, we will stop right here and show it to you. A. 
I consult with the Commissioner. 

Q. I did not ask you about consulting; I am asking you 
whether they are in your handwriting. A. Sometimes, and 
sometimes not. 

Q. I hand you the Commission file SB241 WjNYC, and 
look at the several applications and see if they a]re in your 
handwriting. 

I 

Chief Examiner Yost: What do you mean is in his hand¬ 
writing, the part that is filled out? j 

Mr. Weisman: Yes. 

Chief Examiner Yost: Answers? 

I 

Mr. Weisman: Yes. 
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Chief Examiner Yost: Not the signature of Mr. Gold¬ 
man ? 

Mr. AYeismall: No. 

Mr. Joyce: He is referring to the answers. 

1234 Air. AYeisman: Y r es. 

Chief Examiner Yost: Now, the Examiner does 
not think he would he misled by that. He appreciates to 
what extent or to some extent where presidents of banks 
and some others necessarily rely upon their subordinates 
to prepare information, and they give it when they believe 
it is correct. 

Air. Joyce: I am not questioning the signature of Com¬ 
missioner Goldman at all. Air. Examiner, and I think if you 
will permit me to resume the cross-examination the purpose 
will become very clear. 

The AY it ness: Some of these are in my handwriting and 
some of them are not. 

Bv Air. AYeisman: 

Q. Now go to the first application in that file, please. 
A. First application for renewals. 

Q. AYhat is the date of that? A. Our date? 

Q. The date it was received by the Commission. A. De¬ 
cember 26, 1930, the stamp so states. 

Q. Is that the first one? A. First one 1 see here. The 
other ones are licenses. 

Q. Is that in your handwriting? A. Yes. 

Q. Did you fill in all of the information called for in 
answer to the questions contained therein? A. That is cor¬ 
rect. 

Q. Now, attached to that application is a weekly program 
of Radio Station AYNYC, is there not ? A. Yes. I am look¬ 
ing at it now. 

Q. And do you insert in the application before you 

1235 mail it to the proper authority that program? A. 

Yes, sir. 

Q. Now I direct your attention to Item 27, which asks 
you to specify the actual period the station has been oper¬ 
ated since effective date of existing license. 

^ Ii. ce. If the Examiner pleases, the application that 
is being referred to speaks for itself. 
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Chief Examiner Yost: He may cross-examine in refer¬ 
ence to it. 

i 

Mr. Joyce: All right. 

Bv Mr. Weisman: 


Q. Now, look- 


A. May I- 


11 to 
and “P. 


Q. Now, you may do nothing but answer questions. 

Chief Examiner Yost: Don’t argue with the! witness so 

much, Mr. Weisman. 

7 

l 

| 

Bv Mr. Weisman: 

* 

Q. Now, look at your answer with respect to ^he Sunday 
schedule. What is your answer there? A. A. M. occa¬ 
sionally. P. M. occasionally. 

Q. Now look at your program that is attached to that 
application and read into the record your program schedule 
for Sunday. A. In that particular week there is! no Sunday 
program. 

Q. Fine. A. Apparently. Yes, that is correct. 

Q. That is correct ? A. Yes. 

Q. Now look at your answer to the question for Mon¬ 
day’s, and what is your answer as to that ? 

1236 12, and then between the words 4 ‘A. M.’ 

M.”, “if additional time is required fori civic func¬ 
tions on P. M. 6 to 8:30.” j 

Q. 6 to what ? A. 8:30 p. m. 

Q. Now look at the program and see if that conforms to 
the answer to your question. A. It does. 

Q. You signed on at 11 o’clock in the morning 
is what it states. 

Q. Well, I want to get it into the record, Mr. 

And you sign off at 12 o’clock noon? A. Now—[— 

Q. Is that correct ? A. That is what this program states. 

Q. Yes, then you signed on again at 6:01 p. m. on that 
day? A. 6 o’clock. j 

Q. 6 o’clock. I beg your pardon. And you kign off at 
8:30 p. m.? A. That is the thing we sent to the press. 

Q. Yes. Now look at your answer to Tuesd|ay. A. 11 
to 12, and in between “A. M.” and “P. M.” T have the 
same statement, “Additional time is requireq for civic 
functions.” 


A. That 


Brimberg. 


i 
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Mr. Joyce: Talk up, Mr. Brimberg. I cannot hear that. 
The Witness: 6 to 9:30 p. m. 


Bv Mr. Weisman: 


Q. Xow look at your program schedule and see if that 
conforms to your answer to the application. A. Yes. 
1237 Start at 11 and finish at 12 noon, and here we have 
that statement, “additional time is required 2:15 to 
3:30 p. m." We have here scheduled memorial service at 
the aldermanie chambers in City Hall. We go on again at 
6 o'clock Western Union time and we go off here at 9:30 


p. m. 

Q. Xow, youi notice on the Tuesday program someone 
wrote in an additional program for 2:15 p. m. to 3:30; is 
that correct ? A. I think. 

Q. In your handwriting? A. Yes, sir. 

Q. Did you request that time of WMCA, as you recall? 
A. I don't know if I requested it, but 1 am pretty sure that 
Commissioner Goldman or one of our program directors 
did so/ 

Q. And was that time granted to you by WMCA? A. 
The time we actuallv broadcast that. 

Q. Fine. Xow go to Wednesday, please. A. 11 to 12 in 
the morning, and the same statement about civic functions, 
and 6 to 10:30 p. m. 

Q. Xow look at your program for Wednesday, please, 
and tell us when vou signed on and when vou signed off. 
A. 11 to 12 in the morning, and 6 to 10 p. m. 

Q. Xow will you please state to the Commission why you 
made Commissioner Goldman swear that vou are signing 
off at 10:30 instead of 10 p. m. when you had before you 
your actual program schedule? A. It may have been 
10:30- 


Mr. Joyce: Wait a minute. I cannot see that unless it is 
an attempt to tie up the witness—these questions in 
1238 this application, as I gather it, are questions that are 
general. It is part of the requisites of the Radio 
Commission thaf you specify your program for the week 
immediately preceding, but there is nothing in this applica¬ 
tion that shows that the answers to these questions are 
based on the week preceding. So the questions are not in 
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any way pertinent to the actual facts contained in this ap¬ 
plication in answer to those questions. | 

Mr. Weisman: I think that is proper for anj explanation 
on redirect examination. 

Mr. Joyce: Well, we might as well save the trouble. 

Chief Examiner Yost: This weekly prograih attached is 
not for a definite week, or is it supposed to be typical ? 

The Witness: It is for one week only. 

- 

Q. 81 A—‘ 4 Attach printed program for the week last 
preceding the date of this application,” and I have the word 
“ attach”. 


Mr. Porter: What does the 27th say? 

Mr. Weisman: 6 to 10:30. I mean to prove that during 
that license period they never were on at 10:30. 

By Chief Examiner Yost: 

Q. You go off at 10 o’clock? Is that the hour you go off? 
A. That has been my usual experience, yes. This informa¬ 
tion here, bv the wav, is almost alwavs obtained from the 
program director. I write it, though, but I say I get my 
information for these applications from the vinous sub¬ 
ordinates of the station too, from as reliable [sources as 
I can get. I 

1239 Chief Examiner Yost: The Examiner Appreciates 
that it is difficult to state with exactness the time. 


There is a variance. They are not on the same hours. 

Mr. Weisman: Mr. Examiner, that is exactly wh at T am 
cross-examining him on that point, because I have offered 
repeatedly to prove that we have always had a definite time 
schedule arrangement and that whenever it was varied it 
was by request on their part to us for the time, in the same 
vein that I introduced those thirty-two letters that Com¬ 
missioner Goldman agreed were correct. 

Chief Examiner Yost: The Examiner is of opinion that 
anything that is in the record his attention may be directed 
to, and then such explanation as is properly made as to how 
that happened or why. 

The Witness: I think a subsequent application for re¬ 
newal may- 


Chief Examiner Yost: Isn’t this the pending application? 
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The Witness: No, this is not the pending application. 
Mr. Weisman: This is filed December 26, 1930. I am 
going to go into all the applications and show that they 
misrepresented to the Commission official records as to 
their actual hours of operation. 

Chief Examiner Yost: This witness says he relied on the 
program manager for that. 

Mr. Weisman: I will get that too. 

Bv Mr. Weisman: 

* 

Q. Is it your explanation then that when you filled in the 
time 10:30 you did not know the signing-off time for WNYC 
for that period? A. I don’t think so, no. 

1240 Q. No, if you did actually sign off at 10 o’clock 

instead of at 10:30 your total dailv hours would be 

•* * 

decreased by a half hour there; isn’t that correct? A. That 
would be so. 

Mr. Joyce: Mr. Weisman, instead of sort of hanging over 
the witness- 

Mr. Weisman: I have got to examine him from the record. 
Mr. Joyce: Well, all right. 

Mr. Weisman: All right. 

Chief Examiner Yost: The Examiner only permits that 
for the purpose of helping to expedite the matter, because 
he was calling his attention to many things, and rather 
than having him turn to it he let the attorney do it himself. 

If there is any objection- 

Mr. Joyce: No, I have no objection, only that if it annoys 
the witness, I want him to say so. 

The Witness: He talks too loud and shouts in mv ear. 

Bv Mr. Weisman: 

* 

Q. I will do it from here (standing farther away). Now, 
look at your program for Thursday. A. Go ahead. 

Q. And what is the hour of signing off and signing on 
as you answered there in your handwriting? A. 11 to 12 
a. m. Additional time was required for civic functions. 

Q. A little louder. I cannot hear him myself. 

Mr. Joyce: Talk out loud. 

The Witness: Additional time is required for civic func¬ 
tions between a. m. and p. m., and as I say, that 

1241 refers to anywhere during the day. It vras just in¬ 
serted because there was space there. 
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I 

By Mr. Weisman: 

I 

Q. Will you please read it, Mr. Brimberg, instead of mak¬ 
ing an explanation at this time? A. 6 to 9:30 p.| m. 

Q. Now look at the program for that time. A.j Yes. 

Q. What is your program? A. 11 to 12 and from 6 to 
9:30. 

Q. I beg pardon? A. 6 to 9:30. 

Q. Now go to Friday, please. A. 11 to 12 a. m.; 6 to 
8:30 p. m. i 

Q. Now look at your program, please. A. 11 t<j> 12 a. m.; 
6 to 7:30 p. m. j 

Q. Now will you make some explanation why you in¬ 
creased your hour of signing off by an hour in your ap¬ 
plication? A. 1 can make no explanation. 

Q. Now go to Saturday, please. A. Except ^s I said 
before. 

Q. Now go to Saturday, please. A. 11 to 12; 6 to 8:30. 
Q. Now go to your program. A. 11 to 12: 6 to 8:30. 

Q. Now turn to the next application that you [filed. A. 
One dated October 1st, 1930. 

Q. Is that also in your' handwriting? ! A. Yes, 
1242 sir. j 

Q. Did you present it to Commissioner [Goldman 
for his signature and acknowledgment ? A. I always do so. 

Q. And you attach a copy of the program for bne week? 
A. I did, sir. 

Q. And did you mail it to the Commission? A. I mailed 
it to the radio inspector. 

Q. All right. Now, look at actual hours of operation on 
Sunday. What is the answer to that ? A. A. in. I sav 

* i * 

occasionally. I have here Sunday, September 14;[ we have 

a Sundav concert from 3:30 to 5:30. 

•• 

Q. Yes. Now go to Monday, please. Before you go to 
that, Mr. Brimberg, was there a request made on behalf of 
WNYC to WMCA for permission to broadcast on [Sunday? 
A. We would not e-et it otherwise. 

Q. Your answer is you would not get it otherwise ? A. 
That is right. j 

Q. All right now. Go on to Monday. A. 11 to j 12; 6 to 

8:30 with the usual clause in there that we- 

Q. Now we will save time- A. Yes. 
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Q. Every application contained in the folder which you 
have before vou has this 11 occasional ’ ’ clause in there, and 
I will read it into the record now. A. Yes. “Additional 
time is required for civic functions.” 

Q. “Additional time is required for civic functions.” 
Now, you can leave that out. A. Yes. I will just 

1243 take a look at the others. Now, wait a minute. I 
notice here on March 26, 1930, we have hours of 

operation “flexible and variable.” 

Q. Now, Mr. Brimberg, 1 am still directing your attention 
to the application for October 1st, 1930. A. Yes. 

Q. And we have read into the record the statement which 
vou have between vour morning hours and vour afternoon 
hours; isn’t that correct? A. That is correct. As I said 
before, that applies over the whole day or night. 

Q. Yes. Now will you please turn to the answer to Tues¬ 
day? A. 11 to 12. We have an afternoon program here 
from 3—it does not give the signing off time. I suppose 
we were on for about an hour. And then we go on again 
from 6 to 9:30. 

Q. And did you obtain permission from WMCA to broad¬ 
cast that 3 o’clock hour? 

Mr. Jovce: If he knows. 

A. The same statement holds that we would not have the 
time unless vou went off the air. 

Bv Mr. Jovce: 

» • 

Q. No, unless you asked for permission and we gave it 

to vou; isn't that correct? A. And went off the air. Of 
% 

course, sometimes it happened that somebody in your office 
may have given permission and you do not go off the air 
and we are stuck. 

Q. Well, will you cite one instance of that right now, Mr. 
Brimberg, where our office gave you permission to 

1244 broadcast a program other than that scheduled and 
when we did not actually sign off and permit you to 

do so? A. There is so many instances of those things— 
it is only out of my own knowledge. I don’t know. 

Q. That is an answer. A. Just a minute. I am trying to 

think whether that Sir Thomas Lipton affair- 

Q. How long ago was that ? A. Not, Sir Thomas Lipton 
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—the program that was referred to in the letter I read 
from Mr. Flamm in which he stated that we did not go off 
the air at 8:30; instead we kept on until 10 p.|m. That 
affair I have a recollection that we asked permission; that 
someone in your office granted it, and that for sope reason 
or other the operators of the station knew notljing about 
it, and all the time that we were on the air frop 8:30 to 
10, we were called up every few minutes and abused. 

Q. Mr. Brimberg, you have the correspondence with 
respect to that program, have you not ? A. I j read Mr. 
Flamm’s letter. 

Q. Yes, and you have the rest of the correspondence with 
respect to that broadcast? A. Unless it is in Mr. Jovce’s 
files. ! ‘ 


Mr. Weisman: May I have it, Mr. Joyce, please!? 

Mr. Joyce: What is it? 

Mr. Weisman: The correspondence with respect to the 

broadcast that Mr. Brimberg testified to this moping and 

from which he read off the letter from Mr. Flamm to vou 

* 

calling attention to the fact that he did not t>o off the 
1245 air when he should have. 

The Witness: If we have a letter around that date, 
maybe a week or two before, asking for that time, you no 
doubt have all those requests there. 

Mr. Joyce: I will go through the record and I Iwill give 
you that letter. What was the date of the letter? j 

The Witness: I think the date of the letter is September 
20, 1930. | 

Mr. Weisman: Our letter to vou is dated September 2, 
1930. 

Mr. Joyce: Have you a copy of the letter, Mr. Weisman? 

Mr. Weisman: The letter we have is September 2, 1930. 
I want the letter. 

Mr. Joyce: Have you a copy? 

Mr. Weisman: Yes. 

Mr. Joyce: If you have I will let it go in. I have no 
objection to that going in, subject to being checked up on 
by the original. If you have a copy, introduce it. | 

Mr. Yost, if counsel will present a copy of that letter 
referred to, I am perfectly willing to allow it to go in, 
giving us the opportunity to produce the original. If he 
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calls on us for the original we will give it to him. If he 
has a copy, why, I think I can assume we must have the 
original some place and I am perfectly willing to produce 
it. If you have that copy you can introduce it in evidence 
now. 

Mr. Weisman: All right, when you receive it I will- 

Mr. Joyce: You haven’t got the copy yourself? 

Mr. Weisman: Xo, I have not looked for it even. 

Mr. Joyce: I was looking for the original. 

1246 Bv Mr. Weisman: 

Q. Will you please turn back to that October, 1930, ap¬ 
plication? A. (The witness complies with request in ques¬ 
tion.) 

Q. Give us your answer to item 27 in the application as 
to hours of operation. A. I gave up to Tuesday, didn’t I, 
alreadv i 

Q. Yes, and I am asking for Wednesday. A. I suppose 
you want me to start all over again? 

Q. I do not do it that way. A. If you want me to I will 
do it. 

Mr. Joyce: Mr. Brimberg, try to go ahead and answer his 
questions. We will all get along better. 

The Witness: Wednesday, 11 to 12, 6 to 10:30. 

Bv Mr. Weisman: 

Q. Now look at your program for that day and see if 
that was a 10:30 signing-off period. A. 11 to 12, 6 to 10. 

Q. Now go to Thursday, please, first reading the item as 
is given to the answer to item 27. A. Thursday 11 to 12, 6 
to 9:30; 11 to 12, 6 to 9:30. Friday, 11 to 12, 6 to 8:30; 11 
to 12, 6 to 7:30. Saturday 11 to 12, 6 to 8:30; 11 to 12, and 
a special morning program here from 11 to 11:30. 

Q. Now what is your explanation as to the answer with 
respect to Wednesday signing off and Friday signing off 
on that application? A. I gave my answer before. 

Q. Is it your answer that you did not recall the hours 
of signing off when you filed the application? A. 

1247 Xo. I got my information from the program depart¬ 
ment. 
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Q. And if you had not gotten the information from the 
program department you would not have known the hours 
of signing* off; is that correct? A. That is correct. 

Q. Now you testified to variance in your program sched¬ 
ule. Is that correct ? A. Yes, that is correct. 

Q. And have you read off now two or three of these pro¬ 
grams which vou would classify as a variance! from the 
schedule? A. I have read off three or four, I tlnjnk. 

Q. Yes, that you would call a variance from tjliat sched¬ 
ule? A. That is right. | 

Q. And those variances were afternoon programs, were 
they not, with the exception of that one we will get to? Is 
that correct? A. Those variances, yes. 

Q. Which was at 2:15? A. Yes. j 

Q. And one was at 3:15? A. That is right. 

Q. And one was the evening program which is covered 
by the letter of September 2, 1930? A. That is correct. 

Q. Now, do you recall being asked this question by Ex¬ 
aminer Yost on Friday, and it appears on page (j)12 of the 
record: “Make any explanation that you care to |make.” 

1248 Mr. Joyce: In regards to what? | 

Mr. Weisman: The hours of operation and the 
variance, if you will recall it. 

Q. (continued). 

“Answer. I have it from memory, it is not on| this file, 
your Honor, but without those exceptions we broadcast 
daily weekly except Sundays from 11 to 12 each morning, 
from 6 to 8:30 on Monday, from 6 to 9:30 on Tuesday p. m., 
from 6 to 10 p. m. on Wednesday, 6 to 9:30 on Thursday, 
and 6 to 7:30 p. m. on Friday, and 6 to 8:30 on Saturday 
night.” 

A. That is correct. 

Q. Now, you did know the actual operating lio^irs from 
memory at the time you testified on Friday? A. !Yes, and 
you will so find them on this application for renewal, our 
most recent one. 

Q. Now I hand you your most recent application for 
renewal, which was received by the Department of Com¬ 
merce on July 30,1931, and I ask you to turn to youir answer 
for Item 27 as contained in that application, and{ what is 
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the signing-off hour given for Wednesday? A. This is not 
in my handwriting, I notice. This application is prepared 
by my assistant and apparently took the duplicate of 
the- 

Q. Will you please read it into the record? What is the 
signing off hour for Wednesday? A. 10:30. Friday, 8:30. 

Q. Now look at your program which is attached to it. 
A. It should read 10 and 7:30. I have become familiar with 
our programs in the last couple of months. 

1249 Q. We will see in a minute how familiar you are 
with it, but let us answer the question first. A. There 

is an afternoon program here on June 25th. 

Q. You know what I want, Mr. Brimberg, don’t you?' 
I want your actual signing off period for Wednesday and 
Saturday evening. A. Wednesday it is 10 p. m. and Friday 
7:30. 

Q. So vour testimony that it was correctly stated in your 
last application is not correct? 

Mr. Joyce: As applied to that week. 

Bv Mr. Weisman: 

Q. Now, with Mr. Joyce’s suggestion, do you want to 
change that testimony, Mr. Brimberg? 

Mr. Joyce: I am not suggesting. 

A. I am not saying anything. 

Bv Mr. Weisman: 

% 

Q. So your testimony that your last application correctly 
states the operationg hours, is not correct? A. I thought 
it did. 

Q. And you are mistaken? A. Apparently. 

Q. The record shows that you are mistaken? A. Y'es. 

Q. Now, go to your next application, please, in the folder 
SB-241, and give us the date it was received by the Depart¬ 
ment of Commerce. A. The Supervisor of Radio Depart¬ 
ment of Commerce received July 1, 1930. 

Q. Now look at your answers to Item 27. A. Do you 
know that I am wrong again? 

1250 Mr. Joyce: Go ahead. Never mind asking him a 
question. He is asking you a question. 
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By Mr. Weisman: 

Q. What is the signing-off hour given? A. 
it is 10:30. 

Q. Mr. Brimberg, are you smart enough to 
the question is going to be? 

Chief Examiner Yost: Please get down to fadts. 


AL. 
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Wednesday 

% 

know wliat 


ay 10; Fri- 
A. Bv the 


Bv Mr. Weisman: 

* 

Q. Please wait until I finish the question. jWhat is the 
signing-off hour given there for Wednesdays? A. 10:30. 

Q. And what is the signing-off hour given for Friday? 
A. 8:30 at night. That is for the nighttime program. 

Q. Now look at your program. A. Wednesc 
day 7:30. 

Q. Now go to the next application, please, 
way, that application is not in my handwriting either. 

Q. I knew you would get to that after while. We will 
get to that later. A. This one received by the Federal 
Radio Commission on- j 

Q. Before you look at the schedule, Mr. Brimberg, is that 
in your handwriting? A. Yes, sir. I was jijst going to 
testifv. 

Q. What are the answers to Item 27, if itj still corre¬ 
sponds to the same number? A. It is 25 now, and the 


date of this application is March 26, 1930 
1251 ing-off period for Wednesday is 10:1 


The sign- 
10 and the 


signing off time for the nighttime program is 8:30. 

Q. That is the sworn answer in the application, is that 
correct ? A. Otherwise it would not be an application. 

Q. Yes. Now, go to your program that is attached to the 
application. A. I don’t see any here. There none here. 

Q. Well, would you like to testify—I withdraw it in that 
form. Is it your testimony that during the pcijiod covered 
by that application you actually went off at 10 
nesdav and 8:30 on Friday, or would vou s 
memory disclosed on Friday it was 10 o’clock Wednes 

dav and 7:30 on Friday? A. I really don’t kncJw. 

% % ^ 

Q. Go on to the next application, please. A. This also 
is in my handwriting. 

* o 

Chief Examiner Yost: It seems to the Examiner more 
time is being devoted to this than is justified. 

46—5695a 


30 on Wed- 
lav as vour 



G9S 


CITY OF NEW YORK, DEPT. OF PLANT 


Mr. Weisman: It is very important, Mr. Examiner, be¬ 
cause you have repeatedly asked us whether there was any 
definite time-sharing arrangement made, and these applica¬ 
tions disclose it. 

Chief Examiner Yost: Haven’t vou shown bv this wit- 
ness- 

Mr. Weisman: And I want to show in each instance that 
thev swore falselv to the Federal Radio Commission. 

Mr. Joyce: I object to the words ‘‘swore falsely’\ 

Chiefi Examiner Yost: Y T es; the Examiner is of the 

1252 opinion that that is uncalled for. 

Mr. Jovce: I was criticized bv our good friend, 
Mr. Spearman, here about the use of the word “falsehood”. 
I did not realize the fact that at that people were picking 
us up on the word “falsehood”. It was not meant in the 
same spirit as the word “lie” might have been meant when 
it was used. Ii used it sort of the wav I would use the word 
“mistake”, but they seemed to get so excited about it, 
why, I thought that they considered it used in the spirit of 
calling it a lie, which was never intended. 

Xow, if it was the intent of counsel to use it in the spirit 
of calling him a liar, why, I except to it as not the right way 
to go on the record. 

Chief Examiner Yost: The Examiner thinks it is im¬ 
proper and ought not to go on that way. 

Mr. Jovce: All right, then. Let us cut it out. 

Bv Mr. Weisman: 

Q. Please go to the next application. A. I have one here 
dated September 27, 1929. 

Q. Is that in your handwriting? A. l T es. 

Q. Xow will you state the signing-off hour as given 
therein in answer to the question for Wednesday of that 
period? 

Mr. Porter: Can’t vou ask him if thev are all the same? 

A. Wednesday at 10:30; Friday 8:30. I notice here there 
seems to be a change, Saturday at 7:30. 

By Mr. Weisman: 

Q. l"es. Xow, look at the program which is at- 

1253 taclied to that application. A. May I say also that 
we seem to start here at fifteen minutes earlier, 5:45? 
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Q. What is the date of that application, agaiji, please? 
A. September 27, 1929. 

Q. And that gives you a different schedule of operation, 
does it not? A. Apparently. 

Q. All right now; read that into the record, please, first, 
from the answer to the application. 

Mr. Joyce*. Of course, it is on the record, but so long as 
we are sure it gets in and the papers not be lost,jI think it 
might just as well go in. 

Chief Examiner Yost: The Examiner will conclude that 
there was no deliberate attempt on the part of WNYC to 
mislead the Commission. Otherwise they would have had 
their program correspond. If there is an apparent dis¬ 
crepancy there, that seemingly so happened- 

The Witness: Thev are attached right eacli to the other. 

Chief Examiner Yost: It is a fact that they afe all that 
way. How do you expect that to influence the Examiner 
or the Commission? 

Mr. Joyce: I believe, Mr. Yost, to satisfy the desires of 
counsel we ought to have it in. 

Mr. Weisman: May I have it read in, Mr. Examiner? 

Mr. Joyce: We have no objection. 

Chief Examiner Yost: The Examiner tlipiks there 
1254 ought to be a limit to it. 

Mr. Weisman: There are only two morb applica¬ 
tions. j 

The Witness: Sundav occasional. Mondav 11 to 12, 4:30 

% . . . * . 1 

to 8:30. “Additional time is required for civic functions.” 

There is a program here from 3 to 5 o’cloclj Sunday,, 
Commander John Barry Memorial. 

Monday, 11 to 12, 5:45 to 8. j 

Tuesday, 11 to 12 p. m., 4:30 to 9:30; Tuesday^ 11 to 12, 
5:45 to 9:30. 

Wednesday, 11 to 12, 4:30 to 10:30; Wednesday 
5:45 to 10:30. 

Apparently’ we signed off at 10:30 that time. 

Thursday/11 to 12, 4:30 to 9:30; 11 to 12, 5:45 to 9:30. 

Friday, il to 12, 4:30 to 8:30; 11 to 12, 5:45 to 7:30. 11 


, 11 to 12, 


to 12 in the application. 4:30 to 7:30; 5:45 to 8 
program. 


:30 in the 
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Bv Mr. Weisman: 
%> 


Q. Will you turn to the first application filed in behalf 
of WNYC for a license subsequent to November 11, 1928 ? 


Chief Examiner Yost: You are going back a long ways. 
The Witness; They are all subsequent to November, 1928. 
Mr. Spearman: He said the first one subsequent to that. 
The Witness: The first application subsequent to No¬ 
vember 11, 1928. I think you will find it is the second ap¬ 
plication in that record. 


Chief Examiner Yost: Is that the first license issued to 
WNYC ? 


A. WMCA to share time? 

Mr. Weisman: Yes. 

1255 Chief Examiner Yost: On the frequency of 570? 

Mr. Weisman: Yes, and I want him to refer to the 
application. 

The Witness: I have here one- 

Mr. Weisman: I think it is January 19th- 

The Witness: I have one dated the 14th of December, 
1928. 


Bv Mr. Weisman: 

Q. That is the one I want. Now turn to your operating 
schedule. A. Yes. 

Q. And read off the hours of operation. A. By the way, 
these are not in mv handwriting, and it savs here Sundav 
8 to 9. There is no Sunday program attached, apparently. 
Monday, 11 to 12, 6 to 11. 

Q. Just read off all the answers to No. 27, please. A. It 
is No. 9 on this one. 

Q. All right, read them off. A. 9 A. 

Q. Read them off, please. A. Just a minute. 11 to 12, 
6 to 11; 11 to 12. 

Q. No, no, no. Give the dates, please. A. Monday, 11 to 
12; 6 to 11 p. m.; Tuesday, 11 to 12; 6 to 11 p. m. Wednes¬ 
day, 11 to 12; 1 4:30 to 12. Thursday, 11 to 12; 6 to 11 
p. m. Thursday, Friday and Saturday the same. 

Q. Now is there any application in the file asking for 
operation on alternate days? A. Well, these questions do 
not ask for anything. We do not ask for any time. 
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Q. All right. Head the question, please. j 

1256 (The Shorthand Reporter read the pending ques¬ 
tion, as follows:) 

“Is there any application in the file asking for operation 
on alternate days?” 

Bv Mr. Weisman: 

ml 

Q. What is the answer to that? A. Wej have filed 
notices- 

Mr. Joyce: Answer the question. 

Bv Chief Examiner Yost: I 

* 

Q. Do you know whether there is or not ? 4 . What ap¬ 
plication does he mean? Application for modification of 
license? Is that what you mean? 

Bv Mr. Weisman: 

%/ 

Q. Did you ever include a program schedule showing 

your operation of WNYC and WMCA on the 570 kilocycle 

channel 011 alternate days, as you testified? A. I don’t 

know whether it is included in here, but we so published the 

program, I know, at one time. 

Q. Didn’t you read the very first application that you 

filed in behalf of WNYC subsequent to the oiider of the 

Commission directing you to share time with WMCA? A. 

Everything was in chaos then. I don’t remember. 

Q. Well, your answers — not in chaos, were) they, Mr. 

Brimberg? A. Those are not my answers. 

Q. Were they correct at the time they were ^iven? A. 

I don’t think so. Thev could not be. 

* 

Q. So Mr. Goldman did not swear to that properly, 

1257 is that your answer? A. I don’t know wjiat he did. 

Q. You know he swore to it, don’t you? A. I think 
he did. * j 

Q. And vou heard him testify that he relied |ipon you? 
A. Yes. | 

Q. And you alone? A. Yes. 

Q. For the information given in the application? A. Yes. 
Q. Was he telling the truth when' he so testified? A. 
Yes. 
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Mr. Joyce: I object to the question as calling for a con¬ 
clusion of the witness. 

Chief Examiner Yost: That is improper. 

Bv Mr. Weisman: 

Q. And are you the person that gives him the informa¬ 
tion contained: in the applications? A. From as reliable 
source as I can get. 

Q. Now, will you say that at any time you included in 

any schedule of operations a program of operating WNYC 

and WMF A on the 570 kilocvcle channel on alternate da vs? 

• • 

A. I know we so did operate practically on alternate days. 

Q. Does that answer the question? A. But whether or 
not we tiled ail application I don’t know offhand, unless I 
go through them again. 

Bv Mr. Jovce: 

% — 

Q. Well, then from the best of your recollection. A. To 
the best of mv recollection I don’t remember ever 
1258 seeing any of the.se applications which contained an 
actual operating time for a preceding period on 
alternate davs. 

Bv Mr. Weisman: 

Q. Do you recall the letter of February 4, 1929, which 
was sent by the Department of Plant and Structures to 
Mr. Flamm ? A. Bv Commissioner Goldman, ves. 

Q. Stating that on and after February 18, 1929, you 
would go on alternate days ? A. That is correct. 

Q. Did you file any application or any request with the 
Commission sp that your program schedule might be 
changed on and after February 18, 1929? A. We tiled that 
letter. 

Q. Have you got a copy of that letter? A. It was read 
into the record. 

Q. Oh, von mean the letter that you sent to us? A. 
Yes. 

Q. Did you make any application to the Commission for 
permission to do so? A. Don't have to. The license speci¬ 
fies that. 

Q. I beg pardon ? A. The license specifies alternate 
days, so we did not have to make application. All we had 



703 


AND STRUCTURES, VS. FED. RADIO COM. ET 4l. 


to do was inform the Commission that on an(|l after that 
date we were going to do it and see that WMCA obeys the 
Commission’s order. 

Q. Is it your statement also that the license exclusively 
directs the stations to operate on alternate dayC? A. Sub¬ 
ject to that telegram that the Radio Commission sent 
us. 

1259 Q. Yes. A. Which states that we wer<j to operate 
on alternate days, beginning a certain definite time 

and thereafter. And WMCA to operate oh full time 
alternate days beginning at the next day after thereafter, 
this time division subject, however, to any mutual agree¬ 
ment between such stations, but in the absence of such 
agreement the stations shall adhere to the order of the 
Commission. I think I am stating the telegraih. 

Q. Was that telegram received from the Commission 
itself, as you recall? A. Signed Federal Radio Commis¬ 
sion. 

Q. You are sure it was not from Mr. Caldwell? A. 
Signed Federal Radio Commission. 

Q. You are sure about that? A. Absolutely. I saw the 
telegram. j 

Q. Now, you testified as to certain conference^ that were 
held in 1929 for the purpose of reaching a tipae-sharing 
agreement. Do you recall that testimony? A. Yes. 

Q. Do you recall whether or not conference was held 
with the late corporation counsel Nicholson? A. That is 
correct. 

Q. Were you present at that conference? A.j Yes. 

Q. That was subsequent to that letter of February 4, 
1929, wasn’t it? A. I think it was. ! 

Q. And subsequent to the serving upon the Department 
of Plant and Structures of an injunction in behalf of 
WMCA? A. No, I don’t think so. I think we had 

1260 the conference before you served injunction. You 
threatened us with an injunction at that Conference 

if we did not come to some agreement. j 

Q. First came the letter of February 4, 1929, is that 
right? A. Yes. j 

Q. Then came the injunction? A. Well, there [was some 
time. I think the injunction was served on usj Commis¬ 


sioner Goldman and the Mayor, members of the 
Estimate, I don’t know who else, along about a c( 


Board of 
ay or two 
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before the alternate day proposition was to go into effect. 

Q. And subsequent to that there was a conference with 

the corporation counsel Nicholson, was there not? A. The 

late corporation counsel Nicholson, yes. 

Q. And as a result of that conference, Mr. Brhnberg, 

which vou attended as you testified- A. Yes. 

• * 

Q. —the injunction was withdrawn, was it not? A. 
Well, that was a matter that was in the hands of the cor¬ 


poration counsel. 

Q. I am onlv asking him to testifv what he actuallv 
knows. A. The injunction was withdrawn and there were 
a few other things withdrawn, such as- 


Q. Now wait a minute. 


Was the injunction withdrawn? 


A. Yes. 


Thief Examiner Yost: He said it was. 


By Mr. Weisman: 


Q. And was there a stipulation signed by the cor- 
1261 poration counsel and the attorney for WMCA to con¬ 
tinue the proceeding? A. 1 don't know. You will 
have to ask our corporation counsel. 

Q. But in any event, there was no operation on alternate 
davs ? A. I know some time around Januarv or Februarv, 
1929, we did operate on what was practically alternate 
days. That is. i think it was around that time of that con¬ 


ference. That 


is what caused the conference was the fact 


that we were on practically all day with the exception of 
one or two hours in the afternoon so you could get a listing 
in the newspaper. The next day you operated all day and 
we got a couple of hours, and I think we proceeded for 
about live or six days and stopped. 

Q. Do you recall Commissioner Goldman testifying there 
was no operation on alternate days except at the very be¬ 
ginning of that time ? And then for not longer than a week? 
A. I think he did testifv to that. 


Q. Now you say his testimony is not correct ? A. Well, 

doesn't his testimony say around the beginning of that 

time? His testimonv is correct. 

* 

Q. And if his testimonv is correct, vours cannoi be cor- 
rect? A. Mine is correct too, because it is the same time. 


Mr. Joyce: I think to make sure you might just as well 
read Commissioiner Goldman’s testimony on that particular 
point, if there is any doubt. 
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Mr. Weisman: I am going to do that right ncj>w. 

Mr. Jovce: The witness mav be in doubt as 
* 

1262-1266 to just what Commissioner Goldman did tes¬ 
tify to. ! 

Mr. Weisman: I am going to do it right now! 

Mr. Joyce: Read it and ask if that is a fact, if you want 
to, or however you want to put it. 


1267 By Mr. Weisman: 


Q. Mr. Brimberg, we were referring to Mr. poldman’s 
testimony, as I recall, last night. 1 direct your attention 
to page 556 of the record. Have you looked at that record 
since last night ? A. 1 think I did, yes. 

Q. You find Commissioner Goldman's testimony on the 
question of operation on alternate days. A. 1 wjill refresh 
mv memorv from the record. i 

Q. Don’t vou recall it now after reading it last night ? 
A. Let me look at the record, please. (Examining record:) 
Page 557 ? 

Q. Page- 555 and 556. Now look at Page 556, Mr. Brim¬ 
berg. A. Yes. 

Q. Have you read Commissioner Goldman’s testimony 


as it appears on page- 555 and 556 of the record i A. Yes. 

Q. Mr. Goldman was talking about the firstl week of 
operation after the new schedule went into effect, wasn’t 
lie? A. Yes. I 


Q. And in answer to a question: 

“But in any event, if there is any question about it, it 
never went bevond a week?” 

•j 

And the answer is: 

“No, it never went beyond a week.” 

That is in the record, isn’t it? A. Yes. 

1268 Q. You heard him testify? A. Yes. 

Q. That is correct, isn’t it? A. Yes. Tq the best 

of my knowledge. | 

Q. What are public address operators, Mr. Brimberg ? 

A. You mean what are their duties? I 

Q. Yes. A. They maintain and operate the various radio 

transmitters, receivers, public address systems, [that are 

attached to the radio division of the citv. 

* 
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Q. Of the city ? A. City of New York, Department of 
Plant and Structures. 

Q. Is that limited to WNYC? A. Just what I said. 

Q. Did you hear my question? A. What was the ques¬ 
tion? 

Q. Is it limited to Radio Station WNYC? A. The work 
is all in conjunction with Radio Station WNYC. 

Q. They have nothing to do with the land stations or the 
short-wave stations? A. I said they did. Beside the other 
transmitters thev also do that. 

Q. Now, this hearing does not concern itself with any¬ 
thing but radio Station W'NYC, so far as you know? A. 
So far as I know, ves. 

Q. Will you please limit your answer to the duties of the 
public address operators or announcers with respect 

1269 to radio station WNYC? A. I don’t know the 
duties of the announcers. I am not in charge of the 

announcers. 

Q. Is it your testimony now that you don’t know their 
duties? A. I know it from what the Civil Service Com¬ 
mission says their duties shall be. But I have no direct 
supervision over the announcers. 

Q. I didn’t ask you about supervision. Have you seen 
them work? A. Sometimes. 

Q. Where? A. In the station. 

Q. Doing what? A. Announcing, compiling programs. 

Q. How often? A. Occasionally. 

Q. How occasionally? A. Rarely 

Q. Now will you please explain to the Commission why 
you have put in an application for three additional public 
address announcers? A. The term is “public address op¬ 
erators”. 

Q. Yes. A. And that application for assistant public ad¬ 
dress operators, as a matter of fact, we are very short 
handed at the present time. We have detailed to us two 
patrol men, first-class commercial operators, from 

1270 the Police Department, partly to learn about radio, 
although most of them have been in the radio busi¬ 
ness, held first-class commercial operators’ licenses for 
vears, ten or fifteen vears some of them, and have relieved 
in most places'where we have been shorthanded. 

Q. Are you limiting that testimony to radio station 
W T NYC or to the Police Department radio stations? A. 
And W r NYC. They work under WNYC too. 
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Q. Do they have anything to do with the programs that 
are broadcast over radio station WNYC, Mr. primberg? 
A. They do not broadcast any programs, no. 

Q. They are just learning? A. They are not learning, 
no. They operate the station. 

Q. For WNYC or for the Police Department? A. 
WNYC, and thev maintain a 600 meter log fori us some- 
times, too. 

Q. Is it because you have not sufficient employes in your 
department to take care of this station? Is thai your an¬ 
swer? A. That is true, and also the fact that sicknesses 
and vacations make us shorthanded very often, and also 
leaves, due to working overtime. Very often the men will 
work from 9 o’clock in the morning till 10 or 11 o’clock 
at night, and it is overtime that is being allowed them, a 
tour of duty off. i 

Q. Mr. Brimberg, WNYC lias not been on before 11 
o’clock in the morning for a long time, isn’t that so? A. I 
think that is correct. 

Q. And it went off at 12 o’clock? A. Yes. 

1271 Q. And did not sign on again until 6 ’clock in 
the evening? A. Except with variations, j 

Q. What are you talking about overtime then? A. Well, 
the operation of WNYC is not all the work there is to be 
done at WNYC. 

Q. Well now, take yourself, Mr. Brimberg: Do you re¬ 
port at 9 o’clock in the morning? A. No, not always. 

Q. You don’t ever work overtime, do you? A. Very 
often. 

i 

Chief Examiner Yost: It seems to the Examiner these 
questions are scarcely material to the issue. 

Mr. Weisman: I am not pressing them. 

Bv Mr. Weisman: I 

* 


Q. You now have three public address announcers, ac¬ 
cording to the budget, at $2,640, or $7,920 a year|; is that 
correct? A. No. Thev are public address operators at 
$2,640. ‘ j 

Q. Is there a difference between a public addjress an¬ 
nouncer and a public address operator, Mr. Brimberg? A. 

Same difference between- 

Q. An operator and an announcer? A. Certainly. 
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Q. And have you now three public address announcers 
or three public address operators? A. We have three 
public address operators at $2,640 per annum and one 
public address operator at $2,460 per annum. 

1272 Q. Now, these public address announcers- 

A. There are no such. 

Q. Well, maybe there are. These public address op¬ 
erators, are these the ones who operate the WNYC truck 
as it is shown in one of the photographs you offered in evi¬ 
dence? A. At times. 

Q. Are they limited to public address operation or to 
general operation of the station? A. They operate every- 
wheres, wherever we assign them. 

Q. Why do you term them in your budget and in your 
testimony as public address operators? A. That was the 
title that was given them by the Municipal Civil Service 
Commission. 

Q. But for radio purposes as it is known before the Com¬ 
mission they are just radio operators? A. That is right. 

Q. Do they hold licenses from the Department of Com¬ 
merce? A. If I remember rightly, I think they all hold 
first-class commercial licenses. 

Q. Now Mr. Brimberg, you testified in your direct ex¬ 
amination to two land stations and several short-wave sta¬ 
tions; is that correct? A. I don’t think so. I don’t think 
I said that. 

Q. What did you say about-A. IIow many land sta¬ 

tions did vou sav? 

Q. Two. A. You mean the Department of Plant and 
Structures? 

1273 Q. Yes. A. Well, if you consider WNYC a land 
station and WKDX a land station, then there are 

two land stations. 

Q. How many land stations are there in the Department 
of Plant and Structures? A. I think the Radio Commis¬ 
sion only carries WKDX, a coastal station. 

Q. How many radio stations are in operation by the De¬ 
partment of Plant and Structures other than WNYC. A. 
WKDX and UVo transmitters known as WBCD. 

Q. Does that include the short-wave transmitters? A. 
There are two transmitters known as WBCD, One is short¬ 
wave and one is long-wave. 
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Q. They haven’t anything to do with the operation of 
WNYC, have thev, so far as this case is concerned? A. 
No. 

Q. What was the purpose of offering in evidence the pic¬ 
ture of the boat Macom? A. Same purpose that AjEr. Flamm 
talked about his television station. 

Q. It was then in connection with the operatioij of Radio 
Station WNYC; is that correct? The Macom is used in 
conjunction with the operation of Radio Station WNYC, 
is that correct? A. Macom does not operate ^NYC. 

Q. I didn’t sav that. A. What did vou sav? 

Q. I want to know whether the Steamship Macom is used 
in connection with the operation of Radio Station 

1274 WNYC. A. I think it does. I think it doejs- 

Q. Are you thinking now or do you kno^? 

Mr. Joyce: We will have to assume that the witness is 
thinking. 

The Witness: I think that is correct. 

i 

By Mr. Weisman: 

Q. In what way? A. Well, in receptions to distinguished 
guests on board the Macom we sometimes use WNYC in 
conjunction with it. 

Q. Will you please tell the Examiner in what | way the 
Steamship Macom has anything to do with the Operation 
of Radio Station WNYC for distinguished guests or non- 
distinguished guests, the slighest connection, if you please? 
A. In this respect, and that is that on the shortwave sta¬ 
tion we dedicated that service originally when we received 
Admiral Byrd. Station WBCD, which was a telephone 
station, we picked up the conversation between Admiral 

Bvrd on WBCD and WKDX and re-broadcast it on WNYC. 

* 

And that was transmitted to the National Broadcasting 
chains, the Columbia chains, and transmitted throughout 
the world by other short-wave stations. 

Q. Do you know an instance in which you know that the 
National Broadcasting Company also operated the Steam¬ 
ship Macom in connection with its station? A. Oh, no. We 
fed them the program through WNYC. 

Q. You picked it up using your short-wave station? A. 
Yes, our own short-wave station. 
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Q. That had nothing to do with WNYC, did it? Any 
station could have picked that up? A. No, not with- 

1275 out our permission. 

Q. I know, but any station could have picked it 
up? A. Not re-broadcast it, no, not without our permis¬ 
sion. Anybody could pick up the short-wave station, yes. 

Q. Except for the fact that the Steamship Macom is also 
operated by the Department of Plant and Structures, there 
is no connection between that and radio Station WNYC; 
isn’t that the fair and honest answer? A. No, except where 
I just told you, certain instances where we do pick up con¬ 
versations between distinguished guests and the short. 

Q. And how often has that happened during the year 
193*1? A. Well, not verv often. 

Q. How often, sir? A. Well, about three or four times. 

Q. Can you name the instances? A. I cannot. 

Q. Of course you can’t. 

Chief Examiner Yost: Mr. Weisman, this is so remote 
to the issue. Can’t we get along? 

Mr. Weisman: No, it is not remote, Mr. Examiner. You 
will have to bear with me about this. 

Chief Examiner Yost: I am bearing with vou. 

Mr. Weisman: Mr. Examiner, I have made the state¬ 
ment on the record that I will show, and I will show it by 
their own witnesses, that they have not operated the sta¬ 
tion in the public interest. They have held on to every 
license they have got. They have done absolutely 

1276 nothing with it. Now, that sounds like a very broad 
statement. I intend to prove it, but if you are not 

interested in 'that subject I will abandon it. 

i 

Chief Examiner Yost: In the Examiner’s opinion you 
will never prove it in this way. 

Mr. Joyce: Mr. Yost, in connection with this line of 
examination I have not said anything one way or the other. 
I believe it is cross-examination, and I have let him ramble 
just as far afield as his mind may carry him. But I say 
that all this examination, if not connected up with some¬ 
thing definitely connected with the particular issues in¬ 
volved, should all be stricken from the record and not made 
a part of the record, subject to his connecting it up. What¬ 
ever the thought behind the question is now, I do not 
know. 
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Chief Examiner Yost: There may be some gemote con¬ 
nection or relation, but it is so remote that thd Examiner 
can not see that it is at all material. 

Mr. Spearman: They have, Mr. Examiner, put in pic¬ 
tures of the Steamship Macom, and told all about the po¬ 
lice stations and the long-wave stations and the [short-wave 
stations. 

Chief Examiner Yost: That is true. 

Mr. Spearman: And it is common knowledge what those 
stations are licensed for and what the purpose of them is. 
And it was merely to explain that, not because you know it, 
you know wEat the purpose of those stations | is, but so 
that the record would show that. 

Chief Examiner Yost: That is all right, but not you have 
it repeated and gone into such detail. 

1277 Mr. Weisman: The man would not answer the 
questions the first time, and you have got to draw 
him out. 

Mr. Joyce: Well, all right, keep on drawing! I won’t 
object. It takes up your time, Mr. Yost, and ours. 

Chief Examiner Yost: The Examiner is frank to sav it 
is encumbering the record, and without any godd purpose 
so far as he can see. 

Mr. Spearman: 1 think Mr. Joyce is sort of getting off 
the spirit of the occasion, talking about taking up time, if 
you will read this record and see the number of speeches 
he has made and compare it. 

Mr. Joyce: Yes, Mr. Spearman, and I can assbre you it 
led us somewhere. I am perfectly willing to stand on the 
record where it took us. 

Chief Examiner Yost: Let us dispense with further 
speeches. 

By Mr. Weisman: 

Q. Is there anything in your program schedule, so far 
as you know, Mr. Brimberg, that connects Radio Station 
WNYC with anv of the other radio stations undelr the con- 

j i 

trol of the Department of Plant and Structures^ A. Ex¬ 

cept in so far as I mentioned before. 

Q. Now in addition to the three times that fjhey were 
used in 1931, how many times were they used in JL930? A. 

I don’t recall. i 
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Q. Will you say there were more than a half a dozen 
times? A. I imagine that would be about correct. 

1278 Q. About correct? A. Yes. 

Q. And would you say the same number of times 
in 1929? A. I don’t know when the first license was issued 
to WBCD. 

Q. I am not really seeking any exact answer on that. I 
want the record to show, if it is correct, that there were 
very infrequent uses of it. A. They were infrequent uses, 
ves. 

Q. Now I want to get back to your statement that WMCA 
heterodyned the program of WNYC. You realize, of 
course, that that is a very serious charge to make against 
a radio station under the rules of the Federal Radio Com¬ 
mission ? A. Absolutelv. 

mt 

Q. Have you a record of the time and the program that 
vou claim WMCA heterodvned WNYC? A. I read the time 
into the record vesterdav. 

Q. Do you recall the name of the program, reception? 
A. The reception of Sir Thomas Lipton. 

Q. Have you got the date of that, please? A. August 
16, 1930. * 

Q. Do you recall my questioning you about the program 
schedules and the operating hours of WNYC as of August 
1930 or during that license period? A. No, I don’t recall. 

Q. All right now; please look at the application for re¬ 
newal of license for the period to be covered by the month 
of August in 1930. A. Look at the license or what? 

1279 Q. Your application for license. A. I don’t see 

anything- 

Q. To cover the period of August 1930. 

Mr. Jovce: As to this heterodvne? 

• • 

Mr. Weisman: Yes. 

Bv Mr. Weisman: 

* 

Q. That that you have is known as application dated Oc¬ 
tober 1, 1930, (received by the Federal Radio Commission 
October 2, 1930, and by the Department of Commerce on 
October 1, 1930; is that correct? A. Yes, sir. 

Q. All right now; look at your hours of operation and 
tell the Examiner when according to your schedule, in an¬ 
swer to item 27. WNYC first signed on. A. The time as 
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stated here is from 11 to 12, but there is aii additional 
clause—let me modify it—that says ‘ 4 additional! time is re¬ 
quired for civic functions”, which applies to aniv time dur¬ 
ing the broadcasting period. 

Q. During that period wasn’t it a fact that WMCA 
signed on at 9 o’clock in the morning? A. I doii’t know. 

Q. Mr. Brimberg, you are not serious about that? A. 

I never listen to WMCA in the morning. 

Q. You don’t know when WMCA signs on in the morn¬ 
ing? A. The newspapers carry it as 9 o’clock iiji the morn¬ 
ing, or 8 o’clock recently. 

Q. Yes. Now, was there any letter of request on behalf 
of WNYC asking for the time after 9 o’cjlock in the 
12S0 morning on August 16, 1930? A. No, ajs far as I 
know. I 

Q. So that without any notice to WMCA, WNYC signed 
on at 8:45 that morning? A. No, sir. We telephoned you. 

Q. When? A. About twenty minutes to 9. Along about 
that time, that the program that we had started broad¬ 
casting at 8:40 would possibly continue beyond! 9 o’clock, 
and the operator was so notified. 

Q. So that the record might be entirely clear, your state¬ 
ment is that the only notice given to WMCA tliat WNYC 
would operate on August 16, 1930 at 8:45 andj beyond 9 
o’clock in the morning and before 11 o’clock in the morn¬ 
ing was this telephone call to one of the operators at about 
8:40 on the same morning? A. I don’t know, unless some¬ 
one else called up on some other day. 

Q. Well, so far as you know? A. So far as I know, that 
is the only. 

, 

By Chief Examiner Yost: j 

Q. How long previous to the actual broadcast did you 
know that you were going to do it, expected td make it? 
A. I don’t recall the exact circumstances, but usuallv in 
receptions to distinguished guests we do not always know 
when the boat is coming in, the exact time, due fo the fog 
and such other weather conditions in entering tljie harbor. 
And it very often happens, and sometimes happens, that 
we may ask for time and not actually broadcast at that 
particular moment but may run a half an hour lafer. 

47—569 oa 
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1281 Q. Do you know whether your station knew it 
prior to that morning of the broadcast? A. I think 

we did, yes, and whether or not the program director or 
some other official of our station telephoned IVMCA or not 
I do not know. They mav have. 

Bv Mr. Weisman: 

Q. You don’t find any copy of any letter requesting that 
time in your records? 

mr 

Chief Examiner Yost: You said there were no letters. 
A. So far as I know, there was no letter. 

Bv Mr. Weisman: 

Q. And you know, Mr. Brimberg, don’t you, that it was 
the practice around that period in each instance for Com¬ 
missioner Goldman over his signature to write such a letter 
requesting the time? A. That was only in a few instances. 
Very often we just called up. 

Q. I am talking about the period of the summer of 1930. 
A. I don’t reipember, but usually arrangements for time 
are made by phone. 1 have seen our clerk with a diary that 
was filled with] phone calls that she made for requests for 
time. I never went through that diary to see just what 
the- 

Q. Mr. Brimberg, does Radio Station WNYC ever sign 
off after its scheduled time for signing off? A. Yes. 

Q. How often? A. Not very often recently, but for a 
long period of time we did that, starting some time around 
early 1929 and for a period of many months. 

1282 Q. Would you say that in the last three months 
WNYC has signed off after its scheduled signing off 

period? A. I don’t remember. 

Q. Has it been called to your attention by persons rep¬ 
resenting WMCA in the way of complaint? A. Not by 
WMCA, but one of our operators informed us one time 

recently there ! was some broadcast from the City Hall 
* » 

Aldermanic Chambers and it ran over bevond 12:30. We 
were supposed to go on from 12 to 12:30, and we went, I 
think, ten or fifteen minutes beyond that. 

Q. Your regular signing off period for that day was 12 
o’clock. A. That is correct. 
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Q. And then you requested from WMCA f]or an addi¬ 
tional half hour to broadcast that program? A. Whoever 
made that request. 

Q. And that request was granted to you? A. No, be¬ 
cause we broadcast- 

Q. Yes, and instead of signing off at 12:30 in accordance 
with your own request, you went on beyond thqt time? A. 

Because, as I said before- 

Q. I didn’t say 44 because”. You did do tha|t? A. Yes. 
Q. And those instances have occurred a pood many 
times, haven’t tliev? A. I don’t know how mahv times. 

Q. Of course, you realize that we have a program stand¬ 
ing by waiting for you to sign off at a scheduled 

1283 hour, don’t vou? A. I don’t know what vou have 

°'Ot 

Q. Is it your statement now that we do not sign on im¬ 
mediately after WNYC signs off every single time? A. 
Not always, no. 

Q. Would you say that there was ever a lapse of more 
than a half a minute before we sign on ? A. Y|es. 

Q. How long a period would you say? A. One time I 
heard a period of about three or four minutes, five minutes. 

Q. Is that the longest time that you heard ? A. That 
is about the longest time. 

Q. And that was one single instance? A. Oh, wait. 
There was half a dozen times in which you waited a half 
hour. 

Q. When was that? A. On Saturday mornings. Some 
time ago, I don’t remember the exact time, we used to stop 
broadcasting at 11:.‘50 and then you didn’t go until 12. 

Q. And that was our scheduled time, wasn’t it,| Mr. Brim- 
berg, 12 o’clock? A. I guess that is right. 

Q. In other words, when you had the time froln 11 to 12, 
in spite of your complaint that you were not getting enough 
hours, you did not use that half hour period;! isn’t that 
correct? A. We thought—we never knew!what time 

1284 you went on. We thought you went on at 11:30, 
and then I discovered that you did not go on at 11 

o’clock and I notified the program director and he imme¬ 
diately filled it in. 

Q. Well, that was the time for WNYC, 11 to 12? A. But 
prior to that time—11 to 12 weekdays, and 11 to 11:30 on 
Saturdavs. 
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Q. How long ago was that, Mr. Brimberg? A. Some time 
ago. I don't remember. 

Q. Would you say it was in 1929? A. I said I don’t re¬ 
member. 

Q. Will you say it was prior to 1929! 

Mr. Fitzpatrick: He said he does not remember. 

Mr. Weisman: I heard him. 

The Witness : It was subsequent to January, 1929. 

By Mr. Weisman: 

Q. Was it subsequent to January 1st, 1930, Mr. Brim¬ 
berg? A. Perhaps. 

Q. Now, look at the schedule, please, after 1930, and tell 
me where that is. (After a pause:) Mr. Brimberg, you 
were just looking at the program schedule attached to your 
license for the week of June 23, 1930. What is the signing 
off hour for Saturday morning of WNYC, according to that 
schedule? A. There was no morning. It shows an after¬ 
noon, two afternoon programs. 

Q. No morning program at all? A. No. The next one 

does. This next program here for the- 

Q. For what week? A. Week of September 14, 
1285 1930, shows that we signed off on Saturday at 11:30. 

By Mr. Spearman: 

Q. What day of the month was Saturday? A. On Satur¬ 
day, September 20, 1930. 

Bv Mr. Weisman: 

•> 

Q. Now will you fix your 11:30 signing off period as of 
that date ? A. Along about that. 

Q. And since then you have been operating until 12 
o’clock in the morning everv Saturday; isn’t that correct? 
A. I think that is about right. 

Q. All right now; while you have these applications be¬ 
fore you, look at your answers to the question: “Amount 
spent for talent.” A. I think I put the word “incalculable” 
in there, without looking. 

Q. Just look at it and read it. A. Which application is 
that? Which application, this one of September 30? 

Q. Either application. A. I don’t see any questions here 
about talent in the application of September 30, 1930. Oh, 
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yes—Question 13 (i): “Average amount of money spent 
legally for talent.” 

Q. And your answer? A. Answer, “Not calculable.” 

Q. Look at your other application and s(je what the 
answer to the same question is? A. Thd application 

1286 of December 19, 1930, answer to that question “Not 
calculable.” 

Q. All right. Now look at your latest application which 
is on for hearing now. A. The answer to Qujestion 13(i) 
is “Not calculable.” 

Q. Does Radio Station WNYC pay anything for talent? 
A. Not that I know of. 

Q. All right. Is that application in vour handwriting? 
A. No. [ 

Q. Did you give Commissioner Goldman the '(information 
which went into that application? A. Yes, I prepared this 
information. 

Q. Why did you put that statement into yciur applica¬ 
tion, Mr. Brimberg? A. For the reason that itj was impos¬ 
sible for us to calculate what the services of, say the Police 
Glee Club is worth or the services of the speakers furnished 
to us by the Board of Education and the College of the City 
of New York, men who go out on the outside a^id get God 
knows how much of a fee for lectures. 

Q. So that your answer was intended to mein not that 
you actually paid any money or that you have any ap¬ 
propriation for talent, but that you could not calculate what 
the values of the services for this program material were 
that you put on; is that correct? A. You see, the City of 
New York in some way or other does pay for sojne of these 
lectures and talent. 

Q. You mean it pays the salaries of jthe people 

1287 who broadcast these programs; isn’t that what you 

mean? A. Yes, and sometimes the Boai*d of Edu¬ 
cation actually pays some of these lecturers. They did in 
the past, if I recall. I was told they paid thenji a fee for 
broadcasting over WNYC. ! 

Q. WNYC does not pay it? A. No, the Department of 
Plant and Structures does not pay it, no. 

Q. In other words, the answer to the question intended 
to convey to the Commission that you cannot calculate the 
value of those services because you do not pay|for them? 
A. No. They do not say how much is spent by the appli¬ 
cant for the talent, but how much is spent generally. 
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Q. What is the question? A. It says “Average amount 
of money spent legally for talent.” 

Q. By whom? A. It does not say by whom, and that is 
why I understood it that wav, and said “Not calculable.” 

Q. Oh, you thought that this application referred to 
people other than the applicant, is that it ? A. That is pos¬ 
sible, yes, according to what your Mr. Alexander testified 
something about how much your organization was worth at 
union rates, and so forth. 

Q. In the same sense that Mr. Alexander testified to the 
value of some of the orchestras broadcast over WMCA, 
you calculate tlie value of your program material in this 
application? A. Not on that basis, as I said, be- 
1288 cause these men, quite a number of these men, actu¬ 
ally are paid by the City of New York in some de¬ 
partment or other. 


Mr. Joyce: Why, I will stipulate you right now to elimi¬ 
nate any further questioning along those lines that any 
broadcast by any individual or group of individuals in con¬ 
nection with this station, there is no payment of any de¬ 
scription whatsoever. I will stipulate that. We do not pay 
for any of these artists. 

Mr. Weisman: All right, fine. That is all I wanted to 
bring out. 


Bv Mr. Weisman: 

* 

Q. Have you our record in front of you having page 
620? A. Yes, sir. 

Q. Please turn to that page. A. I have so turned. 

Q. Now you will notice that that has the hours which 
WNYC sought in the proposed agreement that you read 
into the record. A. We sought nothing of the kind. This 
is the result of a series of negotiations started between 
vour clients and Commissioner Goldman and finallv ended 
up—these wereithe final negotiations between yourself and 
myself and properly submitted to Commissioner Goldman. 

Q. Is it your testimony now that you and I agreed upon 
this schedule? A. No. You did not finally agree to this 
then. You first proposed to us that we go on the air 
1289 from 9 to 7, from 9 a. m. to 7 p. m. That was your 
first proposal. Then I said that if you would make 
that 10 to 8 and 10 to 10 on Wednesdays, that that would be 
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all agreeable. Then you said, 4 ‘No we want to go on every 
night in the week at the same time. Make it 8 o’clock.” 
Then you said, “We will give you 12:30.” ^nd I said, 
“Well, we will split the difference, 11 to 8.” And then you 
said, “Well, we will see what we can do about it.” 

Then you came back and you said 11:30 to s\ and I said, 
“No, we will stick to 11 to 8 unless we have 11 to 10 on 
Wednesdays.” And the last conversation I tliink it prac¬ 
tically amounted to 11 to 8 daily. 

Q. These conferences now are from your knowledge, as 
you testified, and were conferences between you and me? 
A. Yes, mostly over the phone. 

Q. And it came to 11 to 8? A. That was my last under¬ 
standing, yes. 

Q. And in spite of our last understanding between you 
and me, that it was to be 11 to 8, you inserted the hours 
which you have got in this proposed agreement? A. In 
spite what? It still is 11 to 8 here, plus the h<j)urs from 6 
to 9 in the morning which you said you did not care about 
anyhow, and it was only put in there to equalise the quota 
value, as vou so mentioned. 

Q. What you wanted under this agreement was 84 hours, 
quota hours, per week, isn’t that correct? A. Quota value 
according to General Order 105. 

Q. Have you ever attempted to calculate either the quota 
hours or the actual hours of operation which WNYC 
1290 would have if it was operating on the WPCH’s 
channel, 810 kilocycles? A. No, I never did attempt 
to calculate that. 

Q, Now, I have attempted to analyze those hours for you, 
Mr. Brimberg, and see if these figures are coj-rect. You 
know the hours of operation of WPCH, don’t yo^i? A. That 
is, if they operate from 6 o’clock in the morning till sunset 
Minneapolis ? 

Q. That is right. A. I don’t know whether they actually 
operate those hours, but those are what they are supposed 
to be operating at. 

Q. They are permitted under the license to operate those 
hours? A. That is correct. 

Q. Now, using the same basis as you have in your pro¬ 
posed agreement, starting at 6 o’clock in the mdrning, dur¬ 
ing the month of January, in each year, you could operate 
from 6 to 6? A. That is not true. 
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Q. Well, now, where is your- A. If you will read off 

the sunset table that I read off vesterdav you will find, if 
I remember correctly, it was 5:45. I have the rules and 
regulations here. I will find it. (After referring to docu¬ 
ment:) 5 o'clock. 

Q. That makes it 6. Let us put on the record that Day¬ 
light Saving in New York commences the last Saturday in 
April and ends: with the last Saturday in September. Now, 
in the month of January the signing-off period in 

1291 New York would be 6 o'clock in the morning? A. 
That is correct. 

Q. You would have 12 hours per day of broadcasting of 
6 to 6? A. That is correct. 

Q. And you would have 372 hours of operation during 
the month of January? A. If that is- 

Q. Now, let us do it so there will not be any questions. 

A. Twelve times thirtv-one is 372. 

* 

Q. All right now; no nighttime hours at all? A. No, sir. 

Q. Then during the month of February your signing-off 
time is 6:45 ? A. That is correct. 

Q. And we still give you only twelve hours when it is 
really twelve and three-quarter hours per day if you were 
figuring on the basis of twelve hours. Twelve daytime 
hours—right—6 to 6? A. Yes. 

Q. I am incorrect there; figuring on the basis of 6 to 6 
for davtime hours, you will have twelve hours of davlight 
operation? A. Yes. 

Q. Or 348 hours per month? A. Twelve times twenty- 
nine is 348. 

(,). Now we have here one and a half hour- of nighttime 
operation. That is three-quarters of an hour multiplied by 
2 , using the same basis that you figured in your pro- 

1292 posed agreement. A. The Commission’s basis. 

Q. Yes, two daytime hours equaling one nighttime 
hour? A. That is correct. 

Q. That would make an hour and a half of nighttime 
operation and 43 1 /L > hours per month of nighttime opera¬ 
tion, multiplying this by the number of days in the month, 
29? A. Twenty-nine times one and a half would be 43VL>- 

Q. Y'es. Now, take the month of March, which has 31 
days. The signing off hour we have agreed is 7:15 p. m.; 
is that correct ? A. That is right. 

Q. Now, you still have twelve hours of daytime opera¬ 
tion? A. Yes. 
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Q. And that is again 372? A. That is correct. 

Q. Hours per month of daytime operation? A. That is 
right. ^ 

Q. Now you have two and a half hours of nighttime op¬ 
eration per day? A. Yes. 

Q. Or 77% hours? A. Not two and a half hours actual, 
quota value. 

Q. I am talking about quota values per day in accord¬ 
ance with the Commission’s rules. A. Yes. 

Q. Or 77% hours per month? A. If that ik 31 limes 
2 %, that is 7714. j 

Q. In April there are 30 days? A. Yes. 

1293 Q. And your signing-off hour is 8 p. m. ? A. Yes. 

Q. You still have twelve daytime hourk of opera¬ 
tion? A. Yes. 

Q. Or 360 hours per month ? A. Yes. j 

Q. You have four quarter hours of nighttime} per day? 
A. Yes. j 

Q. Or 120 quota hours per month? A. Yes sir. 

Q. Now, take the month of May and we get into the first 
Daylight Savings month? A. That is correct. 

Q. It has 31 days—Correct ? A. May has 31 days. 

Q. Your signing-off hour jumped to 9:30 p. m. ? A. Yes. 
Q. And you still have twelve daytime hours? A. Yes. 

Q. Or 372 daytime hours per month ? A. Yes. | 

Q. You now have seven nighttime hours per day, quota 
hours, of course, from 6 to 9:30? A. Yes. Tlnjt is three 
and a half actual hours or seven quota value Incurs. 

Q. Or 217 quota hours of nighttime operation pjsr month? 
A. Yes. 

1294- Q. In June there are 30 days, signing-off hour is 
10 p. m.? A. Yes. | 

Q. Twelve daytime hours? A. Yes. 

Q. 360 daytime hours per month? A. Yes. 

Q. Eight quota nighttime hours per day? A. Yes. 

Q. 240 quota nighttime hours per month? A. That is 
right ? 

Q. Now will you please read the balance into the record? 
A. I was going to ask you to verify this thing, j 

Q. Once we have agreed on the method of calculation. 
A. The method of calculation is apparently correct. 

Q. Please look at it and see if it is correct, and if it is 
I will ask the reporter to just copy it into the ifecord as 
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we have it, so that it will be graphically described. A. Do 
— want me to total these things too? 

Q. Yes, please do that. A. (After computing:) This ap¬ 
parently is correct. 

Mr. Weisman: All right; I ask that it be transcribed 
into the record as it stands, because it gives it graphically, 
Mr. Examiner. Mark it for identification. 

Mr. Joyce: Are these his figures? 

Mr. Weisman: Yes, he has verified them as correct. 

Mr. Joyce: Are you willing to accept his figures? 

1295 The Witness: I added them up. You see, we have 
been reading them one by one and apparently they 

are correct. 

Mr. Joyce: I mean you are willing to accept his list in 
this particular thing? 

The Witness: Yes, I will take those quota values as cor¬ 
rect. 

Mr. Joyce: I am talking about Mr. Weisman. 

Mr. Weisman: Oh, ves, tliev are correct. 

Mr. Joyce: You are willing to accept his analysis in this 
particular instance? 

Mr. Weisman: Yes, surely. 

Mr. Joyce: And only in this particular instance? 

Mr. Weisman: This is just a question of adding and 
multiplication, Mr. Joyce. 

Mr. Joyce: I know, but it is an analysis, isn’t it? 

Mr. Weisman: No, it is not an analysis. We made the 
analysis, not here. We worked all night on them. I asked 
that be marked for identification, Mr. Examiner. 

Chief Examiner Yost: Who testified to the correctness 
of them? 

Mr. Joyce: He admits they are graphically right. 

Chief Examiner Yost: Who testified to the correctness 
of it? 

Mr. Weisman: Mr. Brimberg does. 

The Witness: Offhand I made the multiplications men¬ 
tally. There are some figures like eight and a half times 
thirty-one. That looks approximately correct. 

Bv Mr. Weisman: 

Q. Suppose you multiply them and see that they 

1296 are not incorrect. A. I know they could not be 


wrong. 
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Q. They are not wrong at all. i 

By Chief Examiner Yost: 

Q. Where do the original figures come from? A. Ap¬ 
parently they were taken from the sunset table., 

Q. Apparently? A. They are taken from tjlio sunset 
table. 

Bv Mr. Weisman: 

I 

Q. Now wait, Mr. Brimberg; you have checked up the 
signing-off hours as shown on this graph with the sunset 
tables of the Federal Radio Commission, have you not? 
A. Yes. 

Q. And you found them to be correct? A. Yes, sir. 

Q. The first column has the month, that is coifrect? A. 
Yes. 

Q. The second column gives you the days per ijnonth for 
the year 1932, and are those correct ? A. You haye 31 days 
in January, 29 in February, 31 in March, 30 in j April, 31 
in Mav, 30 in June, 31 in Julv, 31 in August, 30 in Sep-' 
tember, 31 in October, 30 in November, and 31 in December. 
Now, if those are according to- 

Q. Now, you know. A. I don’t know unless 1 look at 
the calendar. Thev look correct. 

Q. Now, the third column gives the signing-off hours as 
you compared them with the official tables—Yes? A. Yes, 
sir. 

1297 Q. And those are correct? A. Yes. 

Q. All right; the next gives you the daytime hours 
per day? A. Yes. j 

Q. And those are correct? A. I see an error jnow. 

Q. All right; let us see it. A. That looks like it should 
be 11% instead of 1014. An error against you, isn’t it? 
You state from 6 o’clock in the morning until 5:45. That 
is 11% instead of 10%. In other words, you would have 
more than vou actuallv have. 

* • i 

Q. In other words, you would have a greater number of 
operating hours per day than we give you? A. Yes. 

Q. All right; we will take the lesser hours. How about 
the next column. A. Instead of 814 here, that apparently 
should be 1114. 

Q. That would also give you a greater numbejr of op¬ 
erating hours per day? A. Yes. 
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Q. Now if you have any question about any of these 
multiplications, please tell us now. A. I said the multipli¬ 
cations are correct. 

Q. And you added up the columns, Mr. Brimberg? A. 
With the modification that where it says 10% it should be 
11% for November, and where it says 8VL> for December 
it should be HV 2 . 

Q. Now see if the multiplication as it stands now 

1298 is correct. A. The multiplications are correct. 

Q. All right now; the next column gives you the 
night-time hours per day. Are they correct, in quota 
hours? A. In quota value hours they are correct. 

Q. And the last column gives you the quota hours per 
month for each month, and are they correct? A. Let me 
multiply them. 

Q. Yes, surely. A. (After computing:) Yes, the multipli¬ 
cations are correct. 

Q. And are the additions correct ? A. I think this quota 
value is correct. I remember that was correct. I added it 
up before. 

Q. Yes. Add the hours per month for daytime opera¬ 
tion. (Computing.) That addition is correct? A. Of 
course, with the exception of November- 

Q. Would you mind correcting the figures on that now, 
Mr. Brimberg? A. Yes, sir. (Figuring.) 

Mr. Joyce: May I ask now, Mr. Yost: The paper handed 
the witness to testify is admittedly incorrect ? That is a 
fact, isn't it? 

Mr. Weisman: It is incorrect in the respect that it under¬ 
estimates— 

Mr. Joyce: I don’t want any qualifications. 

Mr. Weisman: Undervalues the hours that WNYC would 
get if it were operating on 810 kilocycles. 

Mr. Joyce: I am not taking any qualifications, though. 
I sav, it is admitted that it is incorrect as handed to the 
witness; is that a fact or is it not? 

1299 Mr. Weisman: That is mv answer. 

* 

Mr. Jovce: It is incorrect ? 

Mr. Weisman: I did not say that. If you want my an¬ 
swer it is on the record. 

Mr. Joyce: Well, it is admitted that it is incorrect. So 
I object to it. 
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Mr. Weisman: I am not offering it in evidence, Mr. 
Joyce. 

The Witness: Instead of 4231 it should have jead 4315. 

By Mr. Weisman: 

Q. All right; just put that down right on this paper in 
your handwriting, please, instead of it being 307% it should 
be- A. It should be 352%. 

Q. All right; put that down. And instead ol* 263% it 
should be- A. 302%. 

Q. All right, and instead of the figure bein^ 4231 it 
should be- A. 4315. 

Q. Add that to 1328%, makes a total of 5643% quota 
hours per year, is that correct? A. That is correct. 

Q. Now, just glance at the calendar for 1932 ajnd see if 
our days per month are given correctly. A. By tjhe calen¬ 
dar January has 31 days—just look at it. 

Chief Examiner Yost: That has gone in the record once. 

Let us not encumber the record so much. | 

1300 The Witness: That is correct. ! 

Mr. Weisman: I ask that it be marked for identifi¬ 
cation. 

Mr. Joyce: I object to it in any way whatsoever; ad¬ 
mitted as being wrong. 

Chief Examiner Yost: It may be marked for identifica¬ 
tion. 

(The pencil tabulation was thereupon marked VDockets 
1337, 1341 and 1416 WNYC Exhibit 13 for identification 
only. ’ ’) I 

By Mr. Weisman: j 

Q. Mr. Brimberg, are the figures now shown I on that 
paper correct ? A. Those that you have marked jare cor¬ 
rect. 

Q. With your corrections the paper is entirely correct? 
A. Yes. 

,Mr. Joyce: In other words, it is correct insofar as he 
figures it is correct. If he is wrong, why, it is wrong. 

Bv Mr. Weisman: 

w 

Q. Now, Mr. Brimberg, are the quota figures computed 
on that paper in accordance with the regulation^ of the 
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Federal Radio Commission, if you know them? A. Accord¬ 
ing* to General Order 105. 

1301 Bv Mr. Weisman: 

Q. Mr. Brimberg, please turn back to page 620 of the 
record. You will notice that you calculated the quota hours 
per week under your proposed agreement to be 84? A. 
That is correct. 

Q. If you multiply that by 52, WNYC will have how many 
quota hours per year on the 570 kilocycle channel? A. 
4,368 quota value hours per year; for 52 weeks, rather. 

Q. 4,368? A. That is what I said. 

Q. Will you subtract 4,368 from 5,643%? A. 1,257% is 
the difference. 

Q. The difference in favor of the operation on the 810 

kilocycle channel; is that correct? A. In quota value hours. 

Q. So much for that. So that if WNYC were operating 

on the 810 kilocvcle channel it would have that number of 

•> 

quota hours more than it would have under your proposed 
schedule on the 570 kilocvcle channed; is not that correct? 
A. Yes; but we would have them when we wanted them. 

Q. But you would have that quota of hours? A. Yes. 

Q. And even more actual hours of operation? A. We 
made no calculation about actual hours. 

Q. Your statement is that you would have fewer night¬ 
time hours on the 810 kilocycle channel? A. I see where 
you are leading to. That is correct. There would be more 
actual operating hours. 

Q. Even more than 1,275% quota hours. A. Oh, 

1302 no/ 

Q. The actual hours would amount to more than 
1,275%? A. I don’t think there would be that difference. 

There are 18 actual hours per broadcasting day- 

Q. Let us see if you can follow me. Under your pro¬ 
posed schedule you have more night time hours than on our 
schedule; is not that correct? A. Yes. 

Q. So you would have fewer actual broadcasting hours on 
the 570 kilocycle channel than on the 810 kilocycle channel, 
because you do not have to multiply so many times by two. 
A. Yes; that is right. Wait a minute. If I remember 
rightly there was as much as four hours of night time dur¬ 
ing the summer and the quota value was 8, and that made it 
more than over balance. 
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Q. Do you say now that the total number of night time 
hours on the 810 kilocycle channel would equal or exceed the 
actual number of night time hours on the 570 kilocycle chan¬ 
nel? A. I can tell vou if I calculate it. 

* 

Q. If you will take my word for it, it is not that much. 
A. If you say so, all right. 

Q. It is agreeable to me to take your figure. I wish it 
were correct. Mr. Brimberg, just take a look at ^our appli¬ 
cation for license, which was filed with' the Department of 
Commerce on April 21, 1927, and tell us what voqr licensed 
time of operation was. A. Unlimited. That is t from the 
license. 

1303 Q. What was your application? A. The applica¬ 
tion was for the same thing, 10 a. m. to | midnight, 

daily and Sunday. 

Q. Can you state what the actual hours of operation were 
during that period? A. I cannot. 

Q. Can you tell the Examiner whether you operated 
every day from 10 o’clock until midnight, undeii your old 
license? A. I don’t know. 

Q. Will you say whether that is correct or incorrect? A. 
I don’t know. 

Q. You were connected with the station then, were you 
not? A. Yes. I remember we used to operate after mid¬ 
night, but that is in a general way. I don’t remember the 
exact hours we started or finished. 

Q. Mr. Brimberg, Commissioner Goldman tinder the 
rules and the laws of the city of New York submit s a report 
to the Board of Estimates for the operation of the Depart¬ 
ment of Plant and Structures during the year. You know 
that, do you not? A. I think he does. 

Q. Each department head submits a report on his de¬ 
partment? A. I don’t know whether they do or not. I 
know some of them do. 

Q. Did you prepare for Commissioner Goldman his re¬ 
port with respect to the operation of rad: o station 

1304 WNYC for the year 1930? A. No, sir. 

Q. Do you know anything about that? A. No, sir. 

Q. I show you the annual report for 1930 of the Depart¬ 
ment of Plant and Structures of the City of New Aork, and 
I turn to page 138 thereof which is headed “ Municipal 
Radio Broadcasting Station WNYC”. Tell us if you ever 
saw that report or the original or a copy therebf. A. I 
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never saw the original or a copy. I saw it when it was 
printed. 

Q. You did not check it up? A. No, sir. 

Q. In the report you will notice there is a statement that 
during the past year the outstanding broadcasts from 
WNYC included the following. A. It states that; yes. 

Q. Have you seen that too? A. I see it here. 

Q. You have seen this report before, have you not? A. 
Recent Iv, ves. 

Q. It is the official report, is it not? A. I saw it recently; 
I think I did. 

Q. I say, it is the official report? A. I don’t get these 

books unless I make a special effort, sir; to get them. 

Q. But you know this to be the official report and it bears 

the official seal of the Citv of New York? A. That is what 

» 

it says there—annual report. 

Q. And it bears the official seal of the City of New 
1305 York? A. Yes. That is not the official seal; that is 


a print. 

Q. And official print seal? A. It is not an indented seal. 

Q. No, but it is the official seal? A. It is a picture of the 

official seal: ves. 

% 

Q. Just look at these outstanding broadcasts for the year 
1930. A. There are 25 of them listed here. 

Q. Are there any others listed in that report, Mr. Brim- 
berg? A. This apparently is a condensed report, because 
they are certainly not all the outstanding broadcasts of the 
station. 

Q. Do you recall any of these broadcasts? A. I testified 
to one here. June 19, reception of Rear Admiral Byrd on 
his return from the Antarctic. It says “This occasion 
marks the formal inauguration of the short wave station 
WBOD on the ‘Macon’ and WKDX in the Municipal 
Building.” 

And then I also testified about the reception on August 
16 to Sir Thomas Lipton. 

Q. Glance af all of them and see if you can recall all of 
them. A. I don’t recall all of them. 

Q. Will you take a pencil and check those you do not 
recall ? 


Mr. Joyce: I think it would be better to check the ones he 
does recall. 
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1306 Mr. Weisman: All right. 

The Witness: I guess those are about :he only two 

that I really recall. The rest of them, like the reception to 
Professor Einstein and the reception to members of foreign 
bench and bar—I know of them. I know thev kre listed in 
the programs, but I don’t know whether they happened in 
that year or not. 

Bv Mr. Weisman: 

* 

Q. Mr. Brimberg, look at all these outstanding programs 
as listed by Commissioner Goldman in his report and tell 
the Examiner whether any of these broadcasts took place 
other than during daytime hours of operation j of WNYC. 
A. As I sa\\ 1 am not familiar, but I would sgv that this 
World Conference on Narcotic Education was jprobably in 
the evening. 

Q. Wliat other ones? A. I would say that J these com¬ 
mencement exercises of the Department of Correction 
probably took place in the evening. Usually the annual 
commencement exercises of the College of the Citv of New 
York take place in the evening. 

It says here “Reception to the crew of the| ‘Southern 
Cross.’ ” I don’t know whether that was a reception in 
the city hall or whether it was a reception tendered to them 
at one of the hotels. j 

It also says “Reception to Captain Wolfgang von Gronau 
and crew—trans-continental flyers.” I don’t know whether 
that took place in the City Hall or some hotel. If it was 
in the city hall, it was in the daytime; and if it took place 
at a hotel it was probably at night. 

Graduation exercises were probably in the evening. 

1307 The reception to Costes and Bellonte, the French 
fliers—if it took place in the city hall it was in the 

daytime, and if it took place at a hotel it was probably at 
night. 

Q. Mr. Brimberg, would you say that in most instances 
during the broadcasting of these outstanding | programs 
some other New York station broadcast the same program 
in conjunction with WNYC? A. No; I would not say that. 

Q. Is it not a fact that in nearly all instances at least 
one other New York station broadcast the same program? 
A. No, sir. 

48—5695a ! 
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Mr. Weisman (addressing the reporter): Will you mark 
this for identification, please? 

Mr. Joyce: I object. 

Mr. Weisman: I will tear it out of the report. The 
record will show that I am tearing it out of the report. 

Mr. Joyce: It has not been proved that it is a copy. I 
assume it is. 

Mr. Weisman: Let this sheet be marked for identification. 

(A single printed sheet headed “Department of Plant 
and Structures, Municipal Radio Broadcasting Station— 
WNYC,” was marked bv the reporter for identification 
“Docket No. 1337, WMCA Exhibit No. 30.”) 

Bv Mr. Weisman: 

% 

Q. You testified under your objections to switching radio 
station WNYC to the 810 kilocycle channel- A. Yes; 

I testified to objections to an agreement that was 
1308 proposed. 

Q. You recited the conditions which you stated to 
the conference! involving the exchange of facilities, if you 
recall. A. Most of the objections that I mentioned here 
in my testimony were contained in a report to Commis¬ 
sioner Goldman. 

Q. As of what date? A. Some time around March, 1931. 
But I think I mentioned another objection, an additional 
objection, when I talked about WGY and WABC, and that 
I did not bring up until subsequently at another conference 
comparatively recently. 

Q. The first objection you made was with respect to the 
school session in the City of New York? A. In respect to 
the evening time we were losing. 

Q. You were talking about the educational system, if you 
recall. A. In part. We would have to satisfy that. 

Q. Under the general heading of School Session do you 
remember that you testified that the School Session was 
from the end of September until the end of May? A. Yes. 
Most of the educators are available at that time. 

Q. I mean, you stated that in your testimony? A. Yes. 

Q. How did the question of the school system enter into 
the discussion of the switching of facilities? A. As I said 
before, that matter did not come up in the discussion. It 
only came up in my report to Commissioner Goldman. 
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1309 Q. Whether it was in the discussion or in your 
report, that was one of the objections! to switching- 
facilities? A. Yes. j 

Q. I am not interested in whether it was in It he report or 
in the conference; I am interested in the objections. A. 
You called it a discussion at the conference, j 

Q. From now on we will call it objections to the exchange. 
A. All right. | 

Q. And the first item is with respect to the sdhool system? 
A. No; the first item was with respect to the lack of night 
time hours during the school period. j 

Q. Please tell us in what way the Board of Education 
uses the facilities of WNYC now that it could hot use them 
in the event of this change of facilities. A. jl think Mr. 
Joyce has a witness who will answer that question. 

Q. All right. j 

Mr. Jovce: Try to confine yourself to answering the 
questions, Mr. Brimberg. 


By Mr. Weisman: 

Q. Was your report to Commissioner Goldman with 
respect to that objection based on any information which 
you had theretofore received? A. Yes; it was based on in¬ 
formation received from the program department. 

Q. Do you know whether or not the Board of Education 
or the school system of the City of Ne\y York now 
1310 uses the facilities of Radio Station WNYC? A. 
Yes; I know that. 

Q. When do they use it? A. They use it on Wednesdays 
between 6 and 7. 

Q. What is the nature of the broadcast? A. f mean, that 
is the Board of Education in Brooklyn only. 

Q. What is the nature of the broadcast? A. The nature 
of the broadcast is only hearsay and from some of the re¬ 
cordings that I took- 

Q. What is the nature of the program as you know it? 
A. As I know it, those programs tend to sl|ow to the 
parents of the City of New York just exactly the means and 
methods that are used by the teachers in instructing the 

i i • ji it i . -1 _ - i* _ _ . & xr. ir i 


children in the public schools of the City of New 


Q. So that those are programs for the benefit of the 


parents rather than for the benefit of the pupils 9 
is correct—and the teachers; adults in general. 


York. 


A. That 
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Q. You raised some objections to the proposed agree¬ 
ment which was submitted to you bv WMCA and WPCH, 
and one of those objections was to the property right which 

the Citv of Xew York claimed in the 570 kilocvcle channel; 
* * 

is that correct? A. That is right. 

Q. And in order to eliminate any question with respect 
thereto, WMCA and WPCH offered to agree subject to the 
consent of the Radio Commission? A. Onlv WMCA 
agreed. 

Q. You knew that WMCA and WPCH were reallv 

1311 one, did you not, Mr. Brimberg? A. That is what I 
thought until I listened to this case. All vour wit- 

nesses seem to think they are separate. That is my impres¬ 
sion of vour witnesses' testimony so far. 

» w 

Q. But you always knew, up until you heard the wit¬ 
nesses, that WMCA and WPCH were one? A. That is 
what 1 thought. 

Q. You knew that when the Knickerbocker Broadcasting 
Company in the proposed agreement offered to procure a 
voluntary consent to an assignment of license— you knew 
that they would produce it? A. Yes; but the only objection 
I raised there was the fact that the corporation known as 
the Eastern Broadcasters, Inc., were not included in the 
contract. 

Q. That was only a formal lack? A. Yes; I knew the 
Knickerbocker Broadcasting Company would produce the 
results. 

Q. There was no question in your mind? A. I think you 
convinced us. 

Q. Thank you. The objection with respect to the prop¬ 
erty rights was also included in the proposed agreement? 
A. Yes; the fourth clause, I think it was. 

Q. And that was approved, was it not, by the Corpora¬ 
tion Counsel in one of these conferences? A. Oh, no. 

Q. The form of that agreement? A. Xo; not that T know 
of, because the form of the agreement was submitted the 
first time to the Assistant Corporation Counsel, Joseph A. 
Deverv, who had been in charge for seven vears. 

1312 Q. He was the one that raised that objection first 
with vou? A. Yes. 

Q. We agreed, did we not, that we would change the 
clause in any form to suit the City of New York? A. Yes. 
Q. Is not that correct? A. You agreed to, but- 
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Q. Did I not ask you to prepare any form bf agreement 
which would protect the claimed rights of the City of New 
York in any wav to suit yourself? Is not that correct? A. 
You said that. 

Q. And of course you never submitted any counter 
proposition? A. No. 

Q. You recall, Mr. Brimberg, do you not, that you and I 
were in conference one morning at my office with respect to 
that agreement? A. Yes; I think so. 

Q. You pointed out certain objections to that clause? A. 
Yes. 

Q. And you made some suggestions as to how it should 
be changed? A. Yes. 

Q. You recall my saying to you, “Go back and have Mr. 
Devery and you draw up any clause which you claim will 
protect you, and we will sign it”? A. Yes. You see, you 
submitted the agreement all over again, recently, and it 
still had the same clause in it. 

1313 Q. Just one more question to straighten the 
record, and we are through. You testified, and I 
don’t know whether you meant it or not, that WMOA and 
WPCH kept stalling you people time and time again. You 
did not mean that, did you ? A. I think I did. j 
Q. You did mean it? A. Yes. 

Q. Is it not a fact, Mr. Brimberg- A. That is, prior 

to this first proposal of exchange of facilities. ! 

Q. Ts it not a fact, Mr. Brimberg, so that the record will 

be straight, that everv conference that was held tending to 

reach an agreement on time sharing was held not at our 

offices but at the Municipal Building? A. Yes. 

Q. And we always accommodated—well, I will withdraw 

that. We alwavs came to your offices to hold those con- 

* •/ 

ferences? A. You had to. 

Q. But we did, whether we had to or not? A. Yes. 

Mr. Weisman: That is all. 

Chief Examiner Yost: Are there any further questions, 
Mr. Joyce? j 

Mr. Spearman: Mr. Joyce, there is a particular phase of 
this on which I have some questions. 

Mr. Joyce: Go ahead. 
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By Mr. Spearman: 

Q. In connection with certain broadcasts which 

1314 von might label as outstanding in character you 
broadcast the reception to Professor Albert Ein¬ 
stein? A. It states that in the report. 

Q. WXYC did that? A. I think it did; yes. 

Q. Is it not a fact also that WXYC broadcast the official 
reception to Knute Rockne and to the Xotre Dame football 
stars ? A. I think it did. 

Q. And you also broadcast the ceremonies at the opening 
of the West Side 1 Motor Express Highway? A. I am posi- 
t i yc of that. 

Q. You broadcast the presentation of the consolation cup 
to Sir Thomas Lipton, and the Christmas Musical FestiYal? 
A. Yes. 

O. At the Christmas Tree in Times Square? You broad- 
easi that? A. Will you repeat that? 

Q. I asked you if you broadcast those particular pro¬ 
grams? A. Yes, so far as I know. 

Q. Some of these are cyou of more recent date than those 
in the official report of the City of New York, are they not ? 

A. If the Chief Clerk says that they occurred in that par¬ 
ticular year, they must have occurred in that particular 

Year, if thev occurred. 

• / •/ 

Q. Most of those that I have mentioned were broadcast 
subsequent to this report ? A. Xot that I know of. I 

1315 know this 1 cannot have been made up in advance, so 
far as I know. Thev could not have been. 

Q. The reception to Professor Albert Einstein was broad¬ 
cast December 13, 1930? A. If that is what it savs. I 
don’t know. 

Q. Is not that what it says (handing a paper to the wit¬ 
ness)? A. No; it does not say that. 

Q. That is your 1930 broadcasting, is it not ? When was 
the reception to Professor Albert Einstein broadcast? A. 
I don’t know. There is no 1930 on here . 

Q. You saw that sheet torn out of this book, did you not? 
A. Yes. 

Q. And what is this book? A. Department of Plant and 
Structures, City of New York, annual report for the vear 
1930. 

Q. This came out of the annual report for the year 1930, 
did it not? A. Yes. 
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Q. And the date given to the left of the reception to Pro¬ 
fessor Albert Einstein is December 13, is it net? A. Yes. 
Q. What year, now, was that in? A. Probably in 1930. 

Q. It came out of your official New York report- A. 

It must have been in 1930. 

Q. Those programs, or most of them, that ^ have been 
telling you about were in 1931, these that I ha^e been ask¬ 
ing you about since I began asking voi questions. 

1316 A. No. 

Q. The only one I asked you from this sheet was 
the reception to Professor Albert Einstein. A. You were 
reading from that paper, you said, before. 

Q. I was not reading from it at all. I am | asking- 

A. What are you trying to do? Confuse me oil something. 

Q. No. The official reception to Knute Bockne and the 
Notre Dame football stars was on December 13, 1930? A. 
If you say so. 

Q. I don’t know when it was. I want to l^now. A. I 
don’t know either. 

Q. Was it after Einstein was received? A I (lon’t know. 
Q. You rebroadcast the program from Italy wl|ich was the 
dedication of the Vatican radio station, did you not? A. 
I don’t know if we did or not. I think we did. 

Q. That was in 1931, you know, do you not ? A. I don’t 
know. 

Q. Don’t you know, as a matter of fact, that there was 

world wide publicity given to that, and that prii>r to Janu- 

arv 1,1931, thev had no radio broadcasting station that anv- 

bodv knew about at the Vatican? A. I don’t knpw whether 
•/ 

they had a station in the Vatican or not. 

Q. You broadcast the official reception to prince and 
Princess Takamatsu of Japan, from the city h^ll, did you 
hot? A. I don’t know. 

Q. Aren’t you the- 

1317 Chief Examiner Yost: This is not getting any¬ 
where at all. 

The Witness: Thev all sound familiar. I know we broad- 

* 

cast many receptions, but whether those happened, actually 
went on the air or not, I don’t know. 

By Mr. Spearman: 

Q. Let us get back and get somewhere. This official wel- 
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come to Professor Albert Einstein vou said was broadcast 
by WXYC? A. Yes. 

Q. It was also broadcast by WOR, WJZ and AY ABC, was 
it not ? A. I don’t know . 


Chief Examiner Yost: The difficulty is that the answers 
are all so indelinite that there is nothing* — while getting 
into the record. 

Mr. Spearman: But the City of New York in an official 

report has thought enough of the broadcast of the Einstein 

reception to set it out as one of the outstanding broadcasts 

of that station; and what I have in mind here is to show that 

there is an absolute duplication of these famous receptions 

and outstanding events in the City of New York, and that if 

thev were not broadcast bv WXYC at all nobodv would be 
» » » 

hurt bv it. 

Mr. Joyce: This is the opinion of the man who drew the 
report. It may be that that was Commissioner Goldman's 
personal opinion. It may have been that the man who has 
charge of the programs at WXYC may have thought so and 
put it into the report. It is the opinion, apparently, 
1318 of somebody. It undoubtedly must be the opinion 
of the man that drew the report on that particular 
subject, of what in his opinion were the outstanding fea¬ 
tures over WXYC during that calendar year or tiscal year, 
whichever the report takes in. I know I have drawn hun¬ 
dreds and hundreds of reports in the corporation coun¬ 
sel's office, and when the report was analyzed it was my 
report. I do not think anybody else would want to assume 
responsibility for that report. It was mine. 

I think the same applies to this report: it is the opinion 
of somebody that put these in as outstanding features in 
his opinion. I might think they are all bad ones or I might 
think they are even better. That is the position that this 
witness finds himself in. 


By Mr. Spearman: 

Q. There is not a single radio receiving set that can tune 
in and listen to and hear the programs broadcast by WXYC 
that cannot get WOR, WJZ and WABC just as good as or 
better than WXYC, is there? A. I don’t know. 

Q. Did you not qualify here as a radio engineer? With 
all your experience you would know what the powers of 
those stations are? A. Yes. 
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Q. You have listened to them? A. Yes. 

Q. Do you know their frequency? A. Yes. j 

Q. As a radio engineer don’t you know, as a matter of 
fact, that anybody that can hear WNYC can hear 
1319 them? A. I think that is true. j 

Q. Do you not know that a lot of folks can hear 
them that cannot hear WNYC? A. I don’t k|now about 
that. ! 

Q. What is the power of WOR, Mr. Brimberg? A. I 
think it is 20 kilowatts. 

Q. What is the power of WNYC? A. Five hundred 
watts. 

Q. Is it not a fact that WOR has, among the stations in 
that country, the best coverage of the city of New York; 
A. That is my opinion. 

Q. As an engineer and as an expert ? A. Yes, that WOR 
has the best coverage of the metropolitan area. 

Q. What is the power of WJZ? A. I think it |is 30 kilo¬ 
watts. 

Q. What is the power of WABC? A. Twentyj-five regu¬ 
lar and 25 experimental. 

Q. Making 50 kw.? A. Yes. 

Q. Is it not a fact that WNYC operates—4'ith what 
power, please? A. Five hundred watts. 


my, many 
5*0,000 or 


nowl edge 
mce, that 
WNYC? 


Q. In other words, these other stations have nu 
times the power of WNYC? A. A radio of 500 to 
500 to 30,000. 

Q. A hundred to one? A. In one case. 

Q. Is it not a fact, based on your expert K 
1320 as an engineer and on your actual experk 
von can hear WOR anvwhere you can hear 
A. Yes. 

Q. And you can hear WOR many places wlierb WNYC 
does not reach? A. Yes. 

Q. Is it not also a fact that WJZ can be heard anywhere 
you can hear WNYC? A. T would not say that) I have 
not made a detailed survey of the city. There may bp sec¬ 
tions of the citv where WJZ is not heard. 

* 

Q. Did you ever hear of one? A. Not offhand 

Q. Based on your opinion as an expert, would you not 
say that with the power that WJZ has, and with its location 
and the location of WNYC, WJZ covers the whole of the 
metropolitan area of New York? A. No; I would not say 


no. 
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that, because of the peculiar terrain in the city of New 
York. 

Q. What part of it would you say it did not cover? Did 
you ever try to get it at any place and fail to get it ? A. I 
did not personally fail to get WJZ. I may have done that 
in making surveys for our police cars. 

Q. Don't you know as a matter of fact that WJZ covers 
all New York? A. No; I don’t know it as a fact. 

Q. As an engineer, if somebody showed you the location 
of the station and vou knew about New York Citv, based 
on your expert opinion, if they asked you if that station 
would cover the Citv of New York, would vou sav 

1321 ves or no? A. It would not cover all of the citv. I 
* * 

would not sav that unless I made a survev. 

• * 

Chief Examiner Yost: Do vou know where their trails- 

* 

mitter is located? 

The Witness: Bound Brook, New Jersey. 

Chief Examiner Yost: How far is that from the central 
part of the city of New York? 

The Witness: Thirtv or forty miles. 

By Mr. Spearman: 

Q. Based on your opinion as an expert, what would you 
say the service area, the high class service area, of a sta¬ 
tion of 30 kilowatts would be in miles radius? A. Up to the 
10 millivolt line, I would say offhand. Asa matter of fact, 
I have those figures in my files. 

Q. I am talking about your opinion as an expert. A. I 
have that based on my opinion in the files. 

Q. What is the basis of your opinion? A. From a com¬ 
pilation of what previous engineers have said, what the 
Institute of Radio Engineers has set as a standard, what 
the Federal Radio Commission engineers have testified to 
in previous hearings and have incorporated, I think, in 
their annual report. Maybe I have it here. 

Q. All right. A. On page 31 it has a continuation of the 
heading of empirical standards used as a basis for testi¬ 
mony in hearings concerning stations from 550 to 1500 
kilocvcles, and it savs here that a 50 kilowatt station de- 
livering 10 millivolts per meter, which is the good service 
area in a business city, has a 32-mile radius. 

1322 Q. Do you know the exact distance from the loca¬ 
tion of WJZ to the center of the metropolitan dis- 
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trict of New York? Did you ever try to measure it? A. I 
did it once, and to the best of my recollection I think from 
Bound Brook to Columbus Circle was about 30 or 35 miles. 

Q. And that would put that section within the high grade 
service area? A. That would, according to this report. 

Q. Did you ever make anv field strength measurements 
of WJZ? A. No, sir. 

Q. Did you ever make any field strength measurements 
of anv other clear channel station? A. No, sir. 

Q. Did vou ever have anv trouble in getting!WJZ anv- 
where you tried to get it? A. No, sir. 

Q. Did you ever have any trouble in getting V ABC any¬ 
where in New York ? A. I did, ves. 

Q. Where? A. In certain sections of Brooklvn. 

Q. When? A. When they first moved into Wayne, New 
Jersev. 

Q. While they were tuning up and experimenting with 
their vertical antenna? A. I think that is probably why it 
was. 

Q. Since they have got it tuned up they have not 
1323 had anv trouble at all, have thev? A. I don't think so. 

Q. Back at the time that WABC was operating at 


the place it had before it moved into Wayne Township, 
when it was on Crossbay Boulevard, it covered ho city of 
New York, all of it, well, didn’t it? A. That is my impres¬ 
sion; ves. 

Q. Is it not a fact that all these programs that are of out¬ 
standing importance, such as the reception of Einstein, the 
official reception to Knute Rockne, the ceremonies at the 
opening of the West Side Motor Express Highway, the 
presentation of the consolation cup to Sir Thomas Lipton, 
Christmas Musical Festival at the Christmas Tre<} in Times 
Square, the rebroadcast from Italy of the dedication of the 
Vatican radio station, official reception to Pjince and 
Princess Takamatsu of Japan, the official reception to the 
King and Queen of Siam, the official reception to |41derman 
Edward Thompson, to Lord Mayor of Liverpool and his 
wife, description of the annual police parade on Fifth 
Avenue, the presentation of medals by AI ay or Wfilker, the 
dedication of the municipal airport, unveiling of the Dover 


Patrol monument; ceremonies at the laying of the corner¬ 
stone of the Queens General Hospital, ceremonies in con¬ 
nection with the new trails-Atlantic piers, luncheon for 
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Mayor Walker aboard Steamship New York, and the recep¬ 
tion to the world flyers, were broadcast at the same time 
that that WNYC was broadcasting, by WABC, WJZ and 
WOR, one or all of them? A. Xo, sir; I don't know that. 
I have a recollection about that Dover Patrol monu- 

1324 ment. I think that was dedicated bv the British Gov- 
eminent, and I have a recollection that we did that 

alone. 

Q. You are just as positive that WOR, WJZ and WABC, 
neither one, broadcast that program as you are of anything 
else vou have testified to? A. That is mv recollection on 
that particular one. 

Q. That neither WOR, WJZ nor WABC broadcast that 
program? A. That is my recollection. 

Q. Is it not a fact that the 142nd annual Independence 
Dav celebration of the Societv of Tammanv at Union 
Square was broadcast over WXYC? A. If it savs so in the 
report. 

Q. You did broadcast it, did you not? A. Yes. 

Q. Have you got the WNYC log so that you can tell us 
whether you broadcast these programs or not? A. I have 
the log—not the log books, but I have a log that I took from 
the log books showing the time we signed on and the time 
we signed off. 

Q. That program I just mentioned to you, about the 

annual celebration of Tammany at Union Square, was 

broadcast bv WABC at the same time that WXYC was 
* 

broadcasting it, was it not? A. I don’t know. 

Q. You say you feed programs to the network. Do you 
keep a log covering the terminals to show where the pro¬ 
grams went to? You said tliev come through there, and 
you showed us the apparatus you use for it, in a pic- 

1325 ture. Do you keep any of the logs showing the pro¬ 
grams you fed to the networks? A. That one that I 

mentioned. 

Q. I am talking about as a general proposition. Do you 
keep a log of it? A. No, sir. 

Q. You do not keep any diary? A. Not of that service to 
the chains; no. 

Q. Do you ever check up on your programs to see 
whether somebody else is broadcasting the identical pro¬ 
gram or not ? A. No. I will tell you why. Very often we 
will plug in the N. B. C. or the C. B. S. Whether or not 
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they are going to take that program we do not Know. We 
do not know whether they are going to take part!of it or all 
of it. We just plug in, say a half hour befortJ the thing 
starts, giving the tests, and so forth, and then if ijhey pick it 
up, all right; and if they don’t, all right. 

Q. Let us take as an example this reception to jthe Round 
the World Flyers at the City Hall. Is it not a fi^ct that the 
National Broadcasting Company even went flown and 
were the first folks on the field, with Floyd Gibbons and 
other announcers from the National Broadcasting Com¬ 
pany; that they were the first there, and that Flo^d Gibbons 
was the first man to greet those fellows when thev got out 
of the plane, and his greeting was broadcast by the N. B. C., 
and the N. B. C. followed it right through the entire recep¬ 
tion? Is not that so? A. At the City Hall? 

Q. From the time Post and Gatti landed down 
1326 there, except when they were doing nqthing but 
riding up to where the parade started, is it 
that the N. B. C. carried every bit of it and that 
the first to get it and begin carrying it? A. I don 

Q. Don’t you know that it is common know 
that is so? A. If it is common with you, 0. K 
know. 

Q. Is it not a fact that the reception to the A|round the 
World Fivers, Post and Gatti, was broadcast jbv WOR, 
WEAF, WJZ and WABC? A. I don’t know. 

Q. Is it not a fact that that program was 
simultaneously by five stations covering the citjr of New 
York? A. I don’t know. 


not a fact 

thev were 
* 

’t know, 
edge that 
. I don’t 


Chief Examiner Yost: It seems to the Examiner 
witness has answered that question three or four 
saying he does not know. What is the use of rep 


By Mr. Spearman: 


broadcast 


that the 
times bv 


eating it? 


Q. Do you remember this rebroadcast from Berlin and 
that it was carried by WEAF and WNYC both? A. I 
don’t. 

Q. Who would know about these programs, Mr. Brim- 
berg? A. The program department. 

Q. Is that man here from the program department who 
can say yes or no to these questions? 
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Mr. Joyce: We will put a man on and you can question 

him to vour heart’s content. 

* 

Mr. Spearman: All right. 

1327 By Mr. Spearman: 

Q. You do not know who broadcast these programs? A. 
No; I really do not know. If the report says WNYC did it, 
we did it. 

Q. What about this broadcast from Pershing Hall in 
Paris in connection with the war dead in New York? Do 
you know what stations carried that program? A. I don’t 
know. 

Q. Do you know whether or not WNYC carried that one 
or not ? A. I don’t know. 

Q. Mr. Brimberg, this application is dated- A. Some 

time in June, 1931, you mean? 

Q. Yes; dated June 25, 1931, sworn to on June 26, 1931, 
and was received by the Department of Commerce on June 
30, 1931, and received bv the Federal Radio Commission on 
July 2nd, 1931. That is the application that is being heard, 
is it not? A. Apparently. 

Q. You attached to that application vour programs? A. 
Yes. 

Q. You have testified and have heard others testify with 
reference to the limitation on time- 

Mr. Joyce: Just a moment. If you please, Mr. Yost, 
counsel for WMCA, as I recall the cross examination, went 
very minutely into the programs and the particular appli¬ 
cation in question, and devoted a great deal of time in con¬ 
nection with that particular program. 

Mr. Spearman: I withdraw the question. That 

1328 settles it. 

The Witness: I do not know anything about those 
programs. 

Bv Air. Weisman: 

* 

Q. Just a question, Air. Brimberg. In raising your objec¬ 
tions to the exchange of facilities between WPCH and 
WNYC one of those objections was that WPCH reserved 
the right to seek other facilities from the Federal Radio 
Commission, and that if they did not receive those facilities 
the agreement would be voided; is that correct? A. Yes. 
Another channel? 
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Q. Yes. If WPCH should be moved to the 570 kilocycle 
channel in accordance with the application that we are now 
hearing, that objection would be voided and eliminated from 
your mind, would it not? A. No; they intend- j- 

Mr. Joyce: Is this an interpretation of what that agree¬ 
ment would mean? Because it might be a questipn of law, 
and I do not think this witness is qualified on that^ 

Mr. Weisman: What I am trying to do is to eliminate all 
the objections he stated with regard to the exchange. 

By Mr. Weisman: 

Q. If this application which we are hearing now of 
WPCH to remove to 570 kilocycles is granted, it would 
eliminate that objection, would it not ? A. No, because if 
vou will read the rest of the agreement there, the clause evi- 
dently means some other channel than 570 for WPCH. 

Q. But in view of the present application on behalf 
1329 of WPCH to go to the 570 kilocycle channel, that ob¬ 
jection is eliminated? A. Yes. 

Chief Examiner Yost: This case is not beingj^ tried or 
heard on the objections or the failure of the parties to the 
hearing to agree. The Examiner has said repeatedly that 
the important thing in this case is the public service record 
of these stations. He has permitted some of these]things to 
go in, but he does not regard them as at all material, feeling 
that to some extent it might point the way to a satisfactory 
solution by getting the mind and the purposes j and the 
propositions of the parties. But the fact remains [that they 
have not agreed, and they are here trying certain definite 
issues raised by these applications. The Examiner does not 
see the importance or the necessity or the relevancy of a 
lot of this detail about this agreement and otherwise—what 
w’ould be the result if something had happened or something 
should happen. Why continue that line of examination? 

Mr. Weisman: I am sorry that we had not m^de that 
point clear, because to us it seems to be the most important 
part of the case. 

Chief Examiner Yost: I do not see why it is. 

Mr. Weisman: We have come here and said wei will not 
exchange the facilities of WPCH for WNYC- 

Chief Examiner Yost: That is all right. That does not 
settle the question here. 
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Mr. Weisman: Wait, Mr. Examiner, please. WNYC in 
resisting the application of WPCH raised certain objections 
to moving to the 810 kilocycle channel. 

1330 Chief Examiner Yost: What they raised hereto- 
fore is not material. What thev raise here now is 
what is important. What seems to the Examiner is rele¬ 
vant of course is admissible; but a lot of these things that 
have happened heretofore did not accomplish anything. 
All they have proven is that you did not agree. That is 
practically all it proves, and that is why you are here. 

Mr. Weisman: Yesterday Mr. Brimberg testified to cer¬ 
tain objections that they had to moving to the 810 kilocycle 
channel. Would you not want those objections explained 
or removed from the record so that when vou come to make 
a recommendation that it would solve the problem to have 
WXYC opcupv the 810 kilocycle channel the objections 
would be eliminated from the record? 

Chief Examiner Yost: The fact that certain objections 
were raised does not settle anvthing. 

Mr. Weisman: You would have to take into consideration, 
1 take it, that there has been some objection to moving to 
the 810 kilocycle channel, whether engineering or other 
objections, and it is our job to remove those objections. 

Chief Examiner Yost: Suppose you remove them all: 
that is not conclusive with the Examiner. What the Exam¬ 


iner wants is the public service records of these stations 
and what is proposed to be done by these applicants if their 
applications are granted. 

Mr. Weisman: WXYC would have a right to come in and 


say, “The reason we object and resist the application of 


WPCH for our facilities is”- 


Chief Examiner Yost: They can say, of course, 
1331 that it would not serve public interest to have the 
application granted. 

Mr. Weisman: But I have got to rebut the testimony. 
That is what I am doing. 

Chief Examiner Yost: You dwelt so long on these confer¬ 
ences and disagreements, and so on; and when it is all 
boiled down, what does it amount to? 

Mr. Weisman: If vou will refer to the record vou will 

» * 

note that 1 have objected repeatedly to these things going 
in, but I was overruled on the ground that you wanted to 
give them a wide latitude in making the record. 
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Chief Examiner Yost: I have given you all a very wide 
latitude, but we are just going around in a circle so much 
of the time. 

Mr. Weisman: I am trying to eliminate now the objec¬ 
tions raised on behalf of WNYC. | 

Chief Examiner Yost: Why not confine yoijr questions 
to things that the witness probably knows sometjhing about? 

Mr. Weisman: I am going to do exactly that. 

Chief Examiner Yost: His answers for half the time 
this morning, 1 think, have been “I do not know.” What 
does that do with the record? Tt does not help the Exam¬ 
iner at all. 

Mr. Weisman: It simply shows the witness dods not know. 

Bv Mr. Weisman: 

* 

Q. Your next objection was with respect to the increase 
in quota? A. If WP’CH received a channel other than 570. 

Q. But if WPCH moves to the 570 kilocycle channel it 
will not increase the quota at all, wdl it? A. That 
1332 is correct. 

Q. The next objection was that the 810 kilocycle 

channel is midwav between WJZ and WABC oh the dial. 

% ■ 

A. Bv the wav- 

Q. Let us get going. Is that correct ? A. That is correct. 

Q. You know what the recommended separation between 
channels in the same district is. We had that question up 
in the WGBS case, did we not ? A. Your engineer testified 
on that. | 

(,). You testified on that, too? A. I disagreed] with him 
entirely, you remember. 

Q. A 50-kilocycle separation is the recommended ono 
between stations in that same area, is it not? A. That is 
what the Radio Commission lias set down as the Reparation 
between stations. 

If WNYC were operating on the 810 kilocycle channel 

would it be separated by less than 50 kilocycles from WJZ? 

A. It would be 50 kilocvcles. 

* 

Q. Would it be separated by less than 50 kilocycles from 
WABC? A. No. 

Q. You talked about cross-modulation that would be 
caused by the high-power stations; is that right? A. It is 

49—5695a 
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caused bv the greater field strength that these stations lav 
down. 

Q. The 570 kilocycle channel, as you know, is a regional 

channel? A. Yes it is what tliev call- 

♦ 

1333 Q. What the Commission calls a regional chan¬ 
nel? A. With interference. Tliev allow inter- 
ference on 550, 560 and 570. 

Q. But it is known as a regional channel ? A. With that 
reservation, according to General Order 40, which says that 
550, 560 and 570 tliev will allow interference to exist. 

Q. But it is known as a regional channel? A. Yes. 

Q. And if, as you say, they will allow interference, there 
is interference on the 570 kilocycle channel, is there not? 
A. Yes. 

Q. A great deal of it ? A. Yes. 

Q. And you have Station WSYR in Syracuse, have you 
not? A. Yes. 

Q. How many miles is that from New York City? A. 
About 190 miles. 

Q. And that is less than the recommended separation, is 
it not ? A. Yes. 


Q. What is the recommended separation? A. I will have 
to refer to the annual report of the Radio Commission here 
for 1931. On page 35 it says that the average day separa¬ 
tion between broadcast stations recommended by the En¬ 


gineering Division of the Federal Radio Commission, 
1334 based on frequency maintenance, plus or minus 50 
cvcles—and then there is an asterisk which savs that 
these separations are calculated to minimize objectionable 
interference in the good service areas of stations about 90 
percent of the time, and refers to 250 watts and 2U> kilo¬ 
watts, and states 1 millivolt 26 to 55 miles; that it is usually 
26 to 55 miles, depending upon the power varying from 250 
watts to 2 1 /* kilowatts. 


Q. Is the WSYR transmitter separated from the WXYC 
transmitter on the 570 kilocycle channel any less than the 
recommended mileage? A. If I remember rightly, WSYR 
has a power of 500 watts. 


Mr. Spearman: Daytime; yes. 

Mr. Weisman: I think it is 250 night and 500 davtime. 
The Witness: The recommended separation on regional 
channels for t\\*o 500-watt stations is 260 miles, zero fre¬ 
quency difference. 
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Bv Mr. Weisman: 

Q. So that WSYR is closer lo WNYC than the recom¬ 
mended separation! A. Yes. 

Q. And the interference increases or is greater the closer 
you bring two stations of the same frequency together; is 
not that correct? A. It depends a great deal I upon what 
is called the nuisance area. 

Q. WSYR does cause heterodyne interference to some 
extent on the 570 kilocvcle channel in New York 

1335 Citv? A. Yes. 

* 

Q. And, you have heterodyne interference on the 
570 kilocycle channel from other stations besides WSYR? 
A. Yes; we have. 

Q. The 810 kilocycle channel is a clear channel, is it not? 
A. It is a clear channel. 

Q. And the station nearest to WPCH now is WCCO in 
Minneapolis; is not that a fact? A. That is cortect. 

Q. And that is a 7Vj kilowatt station? A. I really do not 
know. There seems to be some doubt in my mind, because 
I have a recollection of some high power hearings that were 
held and WCCO was granted a 50 kilowatt operation. 
Whether they are actually operating on 50 kilowatts or not 
I do not know. 

Q. Would you not say as an engineer that heterodyne 
interference that will be caused to the 500 watt station 
WNYC on 810 would be considerablv less than the heter- 
odvne interference that is now received bv Statibn WNYC 
on the 570 kilocycle channel? A. The heterodyne interfer¬ 
ence would be less. 

Q. On the 810? A. It would be less on the 810 than on 
the 570. I 

Q. You discussed the question of absorption- A. 

You are omitting other interference that I objected to. 

Q. Which ones? A. The cross-modulation interfer¬ 
ence. 

1336 Q. All right. What is cross-modulation interfer¬ 
ence? A. Demodulation of a weak signal by a strong 

signal. 

Q. The strong signal of WABC upon the weak signal of 
WPCH on the 810 kilocycle channel? A. And WOR on 
810. 
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Q. WOR? A. Yes. I get interference in my own home 
known as cross-modulation, due to the fact that AY OR lays 
down such a high field strength—B y the wav: I have a 
7-tube superheterodyne at home, and I get a background of 
cross talk from AY OR on practically every channel when 
tuned on another station, particularly a weak station. That 
is known as demodulation of a weaker signal bv a stronger 
signal. 

Q. Do you know what the. kilocycle separation is now 
between AYOR and AY PC IT ? A. About 100 kilocvcles. By 


the way: demodulation of a weak signal is independent of 
frequency—to clear up that point in your mind. 

Q. Then you get some demodulation on the f)70 kilocycle 

channel with a 500-watt station? A. AYXA'C is laving down 

• * * 

a greater field strength, in my opinion, than AYPCTI is lay¬ 
ing down now. 

Q. But the same cross-modulation is received by AYXYC 
on the 570 kilocycle channel, if your theory is correct ? A. 
IIow is that? 

Q. If the cause of the demodulation is correct, and it is 
irrespective of the position on the dial or channel, then 
the same thing applies to AA’XYC's present position 
1337 on the dial? A. In those sections where \YXYC is 
weak and AA’OR is strong. 

Q. AYXA'C's service area is the borders of the Pity of 
Xew York ? A. Xo; the metropolitan area. 

Q. Is AYXYC, a municipal radio station, attempting to 
reach into Xew Jersev? A. Yes. 


Air. Joyce: Attempting to? 
The AY it ness: AYe do reach 


into Xew Jersey, because 


Bv Air. AYeisman: 

% 

Q. Because radio stations do not know state lines? A. 
That is it. 

Q. But the people that you are trying to serve are the 
people who pay to run that station? A. A'es; the people 
of Xew Jersey help pay to run the station by their paying- 
taxes or by working in the City of Xew York or paying- 
rent; in other words, commuters, even from Connecticut, 
people that work in our city and pay office rental and in¬ 
directly pay taxes. 
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Q. To the same extent, at least, you know tliat WPCH 
covers a portion of New Jersey, northern New Jersey? A. 
1 do not know what their coverage is. 

Q. You discussed the question of absorption? A. I did. 

Mr. Joyce: No; he answered some questions!on absorp¬ 
tion. 

I 

By Mr. Weisman: 

Q. You raised the question of absorption by the Mu¬ 
nicipal Building, of some of the power of your trans- 
1338 mitter: is that correct? A. That is my opinion. 

Q. Will you please explain to the Examiner what 
that opinion is based on? A. It is based on som|e measure¬ 
ments that were made by Mr. Heising and some! engineers 
of the Bell Telephone Laboratories; that the | Municipal 
Building had a resonant period. I think these) measure¬ 
ments were taken some time in 1922 or 1923. 

Q. How tall is the Municipal Building? A. (About 420 
feet. 

Q. And is it a steel structure? A. Yes. 

0. Is it located in the area almost entirelv composed of 
a great manv tall steel structures? A. Yes, sir. 

(,). And your transmitter is located in that building? A. 
The transmitter is located on the 25th floor. 

Q. And your antenna system is of course on t|op of the 
building? A. It runs from the 25th up to the 38th. 

0. In using a 500-watt transmitter vou actually!go out as 
if vou used a 250 or a 3,00 watt transmitter? H that the 


point in ultimate result? A. I would say it is alj 
25 per cent of our power that is dissipated in res 
the building. 

( c ). And the buildings surrounding it ? A. The i 
surroundings: ves. 


out 20 or 
stance in 


nmediate 




Q. The Municipal Building is located—just so the 


Is almost 
That is 


1339 record will be clear—in an area that i 
entirelv business and office buildings? A 

A 

correct. 

Q. There are very few homes in that immediate neighbor¬ 
hood? A. Very few. ! 

Q. And the studios are not easily accessibly to the 
theatrical district in the same sense that WMCA,j WPCH, 
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WOB, WABC and WEAF are located? A. Now you are 
bringing up a point. WOE has its main studio in New 
Jersev. 

Q. Who said that? A. The records of the Commission. 

Q. You know where their studios are? A. We have sub¬ 
ways that ruii under our building and people can come 
right out of the subway into our building and take the 
elevators up. 

Q. You know they are located at Broadway and 40th 
Street? A. I think that is right. 

Q. And WEAF’s studios are located in the Times Square 
Building? A. And at 711 Fifth Avenue. 

Q. Also in what is known as the theatrical section of 
New York Oitv! A. Yes. 

Q. WABC is located in the Columbia Broadcasting 
System Building? A. 485 Madison Avenue. 

1340 Q. That is considered in the theatrical section of 
New York City? A. T think so. 

Q. And WMCA and WPCH are certainly located in the 
theatrical section of New York City, are they not? A. On 
the edge of it. 

Q. The Hammerstein Theater is right there ? A. Yes. 

Q. And the Broadway Theater right across the street? 
A. I don’t know about that. 

Q. Broadway and 53d Street? A. That is so. I don’t 
remember the number. 

Q. And the Capitol Theater is a block away from there? 
A. Two or three blocks. 

Q. 51st Street? A. Yes. 

Q. And the Boxy Theater is located at 7th Avenue and 
51st Street ? A. I think it is 50th Street. 

Q. That is three blocks away? A. Yes. 

Q. There is' no question in your mind but that WMCA 
and WPCH are located in the theatrical section of New 
York City, is there? A. I said, in my opinion, it is on the 
north edge of the theatrical section. 

Q. And WNYC is not located in that section? It is not 
as easily accessible to the theatrical folks? A. We have 
studios at Lexington Avenue and 23rd Street, the 
1341 College of the City of New York, where we have an 
operating room and a studio, and they are available 
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at all times to us and we have a permanent lifne connected 
thereto. 

Q. Do you want to testify that radio station WNY/C 
broadcasts from the Lexington Avenue studio any program 
except the City College programs? A. Yes. 

Q. What programs? A. Lectures from tin* Museum of 
Natural Historv, I think. 

Q. How many times a week? How many hours per week 
would you say that studio is used ? A. At the present time 
I imagine it is used about three or four times, 15 minutes 
each. 

Q. A week? A. Yes. 

Mr. Weisman: That is all. 


Redirect examination. 

Mr. Joyce: Just one question, please, befo 
Mr. Yost. 

Bv Mr. Jovce: 

* * 

Q. Mr. Brimbcrg, is it not a fact that many 


re we recess, 


eceiving sets 
ame stations 


in the metropolitan area do receive the si 
referred to by Mr. Spearman, that is, WOR, WJZ, WEAF, 
WABC, and cannot and do not receive WPCH l 

Mr. Weisman: Do you understand that question? I do 
not. 

Chief Examiner Yost: Read the question, j 

i 

1542 (The question referred to was read bt the reporter 
as above recorded.) 

A. Yes; that is possible. j 

Mr. Joyce: Is it a fact? 

Chief Examiner Yost: If vou know. 

* 

The Witness: It was received very weakly at my house 
before I got this superheterodyne. 

! 

1343 Bv Mr. Jovce: 

Q. Mr. Brimberg, will you refer to the field strength 
survey of Mr. Felix? A. I think that is WMCA-WPCH 
Exhibit No. 15 introduced at the hearing befoje the Federal 
Radio Commission January 13, 1931. 
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Q. Now, Mr. Brimberg, read from that chart what he 
testified was the field strength at 25 miles. A. I will take 
just one line, Mr. Joyce. 

Q. Take it ini your own way. A. On the 120-degree line, 
that is west-southwest of WMCA, which seems to he the 
direction of greatest propagation, WMCA, according to this 
testimony, puts down 10 millivolts per meter at 27 miles. 

Q. How does that compare with the consensus of other 
measurements ? A. Referring to the report of the Federal 
Radio Commission, its fifth annual 1931 report, in which it 
savs it has made surveys and averages of manv hundred 
field intensities and complete surveys on individual stations 
by the Radio Division of the Department of Com- 
1344 merce and other engineers, it savs that the field 
intensity! of a 500-watt station would be between 

•r 

three and five miles to deliver ten millivolts per meter. 

Q. Then you disagree with Mr. Felix ? A. It is consensus 
of engineers that ten millivolts per meter at 27 miles is 
inaccurate. 

Q. Now, you refer to General Order 105 of the Commis¬ 
sion’s rules and regulations. A. Yes, I have that here in 


this annual report. 

Q. What is the rule about Daylight Saving ? 

Order 105 says: 

•/ 


A. General 


“In determining the quota value of a given assignment 
or in the computation of time division the average time of 
local sunset shall be taken to be 6 o’clock p. m., and one 
hour of nighttime operation shall be considered as the 
equivalent of two hours of daytime operation.” 


Q. With that in mind, what is the quota value of night¬ 
time on a daylight channel like WPCH operates on? A. It 
does not operate at nighttime. Therefore, it has no night¬ 
time quota value. 

Q. It is a daytime station? A. Yes, sir, and to that 
extent mav I correct what Mr. Weisman showed me in that 

V 

sunset report ? 

Q. Well, as I recollect, it is there I referred to the fact 
that it was admitted that the chart as offered to this witness 
to testify from is admittedly wrong. A. Well, you see, in 
Mr. Weisman’s chart there over a period of a year the 
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average sunset figures ou-t to be about two minutes 
1345 after 6 p. m., and in that particular cha^t we went 
from month to month, and sunset would have to be 
the actual time. So that WPCH operating on 810 actually 
does not operate in nighttime hours at all. Otherwise it 
would not be a davlight station. 

Might I also state, Mr. Joyce, in reference to that 
survey—may I make a statement. 

Q. If it is anything that will clarify the record and give 
the Examiner that which he is seeking, why, state it. A. 
Yes. You see, in this chart that was submitted by Mr. Felix 
that he referred to as WMCA-WPCIT Exhibit 15, he has 
WMOA delivering a field strength of ten millivolts per 
meter at *27 miles along the 120-degree line, and J notice in 
the report of the Commission that a 50 kilowatt station 
delivers ten millivolts per meter at only five mihbs further, 
in other words, 32 miles average. 

Q. Poes it come under your general supervision in the 
position that you occupy with WXYC to acquaint yourself 
with all the facts in connection with the programs) ? A. No, 
sir. 

Mr. Joyce: That is all. 

Chief Examiner Yost: Anv further cross-examination of 

* 

this witness? 


1340 Pecross-examination on behalf of Stations WMCA 
and WPCH. i 


Bv Mr. Weisman: I 

Q. Under the Commission’s assignments a daytime sta¬ 


tion has no night hours? A. That is correct. 


Q. And for that reason there is no provision for quota 
value of night hours of a davtime station? A. I think 
there is. 

Q. Have you been able to find it ? A. There is no quota 
value, but 1 notice in a recent report from the Radio Com¬ 
mission that WPCH quota is increased three one-hun¬ 
dredths of a per cent. I imagine that is due to the fact that 
it increased its sunset time from 5:30 to 5:45 or something 
like that. 

Q. Irrespective of any quota value that we may assign 
to any hours of operation, in your calculations throughout 
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your testimony you figured that 0 in the morning to 6 at 
night constituted the daytime hours of operation; isn’t that 
correct ? A. Those were average over a year. 

Q. Xo, no. I Whenever you figured daytime hours you 
figured from 6 in the morning to 6 at night? A. Well, that 
is from that chart. 

Q. From anv chart—when vou figured davtime hours, 
vou figure 6 to 6, don’t vou? A. Xo. Average over the 
vear, which is 0 to 6. That is so stated bv the Radio Com- 
mission in its general order. 

1347 Q. All right. So in figuring any hours of oper¬ 
ation you figure daytime hours 6 to 6? A. Yes, but 
when you take each month separately then you have to 


worry about individual sunsets for each month. 

Q. That is right. But for the purposes of figuring out 
hours of operation or whether you want daytime hours or 
nighttime hours, or for the purpose of dividing time, you 
figure on the basis of 6 to 6, don’t you, for the daytime 
hours? A. Davtime hours. Now, if vou took the average 
daytime, quoth giving the sunset values, if you took the 
average sunset, then you will find that over a period of a 
year there are no nighttime hours. 

Q. For the basis of your own proposed agreement as it 
appears on 620 of the record, you figured from 6 o’clock in 
the morning to 6 o'clock at night as davtime hours, didn't 
vou? A. As the Commission- 


Q. Provides? A. Provides, yes, sir, but it says, “in 
determining"- 

Q. Mr. Brimberg, don’t argue with me. A. I was simply 
concluding it. 

Q. Yes, and after 6 o’clock you figured as nighttime 
hours? A. Yes. 

Q. Xow that applies to any station wherever it is oper¬ 
ated? A. Except that in computing time division between 
stations then the Commission savs in its General Order that 
in such computation you may use the average time as 6 
o'clock. 

1348 Q. All right, and that has been laid down as a 
regulation of the Commission? A. That is in Gen¬ 
eral Order 105. 

Q. So that no matter—when you are figuring an average 
vou have got to figure the same thing with WPCH? A. 
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Yes, on the average, blit I notice in my chart j it was ncyt 
average. 

Q. You have in mind in talking about nighttime hours of 
WNYC that people are back from work, isn’t that right, 
at a certain hour, and therefore you get a greater listening 
public in the evening than you do during the daytime? A. 
Oh, no. 

Q. Isn’t that the purpose of your figuring nighttime 
hours or nighttime requirements? A. No. \\te have an 
adult listening public in the nighttime and a fefninine fol¬ 
lowing and child following during the davtime. i 

Q. Y es, all right. A. So there may be more or! less night- 
time or daytime. 

Q. All right, fine. But I say, the people’s mocje of living 
does not change because of daylight saving, or if anything 
tliov will get home earlier than thev do during the winter- 
time? A. I don't know what vou mean. 

Q. Well, for the purpose of reaching the public you will 
reach a larger number of people after 6 o’clock? A. I just 
said our public is all day and in the evening too. Our 
public varies from time to time. During the day it 
varies. 

1349 Q. In other words, it is your testimony there is 
no change in the listening public from day to night? 
A. I didn't sav there was no change. It mav be more in 
the davtime or it mav be less. It mav be more in the night- 
time or it may be less. But there is a different type, in my 
opinion, from the type of people that listen to our programs 
or the people that we are trying to reach. 

Q. Now, take the people that you are trying to reach: 
most after 6 o'clock. A. Yes. 

Q. Are those people available after 6 o’clock in the sum¬ 
mertime like they arc in the wintertime, the listening public? 
A. Naturally so. 

Q. And they will be found generally speaking ii| the same 
places at 6 o’clock in the summertime as they would be in 
the wintertime? A. It depends on their pocketbook, I 
think. 

Q. But I am trying to tell you, to find out frokn you, is 
just because the sun does not set until later ill the day 
people do not change their hours of occupation af all? A. 
I don’t think they change the actual business hours. 
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Q. That is right, and people who are home after 6 o’clock 
in the wintertime would be home after 6 o’clock from their 
business in the summertime as well? A. That is just what 
I say. That depends on their pocketbook. They may be 
some place else. They may come out to the park and listen 
to WNYC. 

1350 Q. That is right. A. I don’t know. 

Q. And you would want to reach them after 6 
o’clock? A. Yes. 

Q. And that would be in June or July and August? A. 
Yes. 

Q. And then |Vou could operate the station until 9:30 or 
10 o'clock, in Xew York City? A. That is correct. 


By Mr. Spearman: 

Q. Mr. Brimberg, did you ever make anv field strength 
tests on \YMCA to check against these which were made bv 
Mr. Felix in the southwesterly direction of AYMCA’s trans¬ 
mitter ? A. I did not. 

Q. You have testified about the averages which were re¬ 
ferred to in the Commission’s annual report. A. I did. 

Q. Sir? A. I did. 

Q. Do you know how those averages were arrived at ? A. 
I testified to that. Here is how they were arrived at: 

“The empirical standards set out below were prepared 
and averaged upon data obtained from the following 
sources: 

“1. Evidence given in hearings by expert radio engi¬ 
neers. 

“l?. Experience of engineers of the engineering division, 
based upon their personal experiences and observations in 
the field }md on studies of reports and publications 
1351 on the subject. 


i i *> 
»). 


Averages; of raanv hundred held intensitv measure- 
ments made by the radio division, Department of Com¬ 
merce. 


“4. Study of the channel interference reports made by 
the radio division, Department of Commerce, which cover 
all points in the United States where offices are located. 
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4 ‘5. Several complete surveys made on individual sta¬ 
tions by the radio division of the Department of Com¬ 
merce and by other engineers with respect to service area 
and interference. 

“(>. Various published formulas on radio transmission. 
And 

j 

44 7. Characteristics of receiving sets.” 

Q. Yes, and you know as a matter of fact from your 
actual experience that there are no two broadbasting sta¬ 
tions in the United States located at different points, 
although they operate with the identical same power on the 
same frequency, that have the exact same field pattern? 
Isn’t that so? A. That is true. j 

Q. And don’t you know too that it is commoij knowledge 
by all men who have ever been exposed to radio! that in the 
Xew England section of the United States the [attenuation 
factor is very much higher than at any other ][>lace in the 
United States? A. The Radio Commission vj’ould know 
that, naturally. | 

Mr. Spearman: The only purpose, Mr. Examiner, 
1352 in getting this is, in the first place, T think it was bad 
policy to read into the record this stuff, jut since it 
is there we want to examine him on it. ! 


By Mr. Spearman: 

* i 

Q. What I want to know is, you have taken that from the 

record there, from this annual report, and what is said 

there you don’t know about; you don’t know what stations 

were measured, do vou? A. Now wait a minute. I have 

also referred to some proceedings of the Institute of Radio 

Engineers, some previous surveys that were made. I don’t 

remember now whether it was Professor Janskv or not. 

* 

And I don’t know whether it was in mv files over there 
about the standards of the Institute of Radio Engineers. 

(J. But back to what you read from the annual report 
of the Commission, you don’t know the individual stations 
that were measured to arrive at those averages, jdo you? 

Chief Examiner Yost: Just a moment. 
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By Mr. Spearman: 

Q. The particular individual stations? Do you know 
which ones were used? 

Bv Chief Examiner Yost: 

Q. Do you or do you not ? A. I do not know the indi- 
vidual stations except where I read of them in the Institute 
of Radio Engineers proceedings. 

By Mr. Spearman: 

Q. Well, now, as a matter of fact, the stations that were 
measured by the Department of Commerce and reported to 
the Commission for the purpose you have referred 

1353 to there were never reported in the proceedings of 
the Institute of Radio Engineers, were they? A. 

They mentioned others here that they did report. 

Q. You said jon these stations that were measured that 
the onlv thing you knew about it was what you got from the 
proceedings from the Institute of Radio Engineers. Xow, 
as a matter of fact, don’t you know that the measurements 
made by the Department of Commerce reported to the Com¬ 
mission and referred to there bv the engineers were never 
publislul by the Institute of Radio Engineers? A. I don’t 
know, no. 

Q. Did you ever see it published by them or anybody 
else? A. In Xo. 2 heading it says here “Publications on the 
subject and studies of reports and publications.” These 
field strength averages were compiled from such studies of 
reports and publications, and I say I have read some of 
those publications. 

Q. Have you ever had any experience in making field 
strength measurements, don’t you—or do you? A. The one 
set down bv the Institute of Radio Engineers? 

Q. Have you ever had any experience in making field 
strength survevs? A. Yes. 

Q. To get the signal strength of stations? A. Yes. 

Q. You know the equipment used? A. Yes. 

1354 Q. And how many of those surveys have you ever 
made? A. I made one on WXYC, rather I assisted 

with it, in 1929. That was the first time. 
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Q. Did you ever make a field strength survey (of WNYC 
or of any other station that resulted in following any 
empirical standard or any formula that you ever read on 
the coverage of a radio station? A. I did not compare 
them, because I never saw these standards before, these 
empirical standards. 

Q. Don’t you as an engineer know that the actual field 
strength survev of a station is a much better test <of its 
coverage than any so-called formula, theoretical formula, 
could hope to be? A. Yes, if the field strength survey is 
accuratelv or fairlv accuratelv made. 

%) % w 

Q. Yes. You heard Mr. Felix testify to the apparatus he 
used? A. Yes. j 

Q. And its calibration and its standards used in calibrat¬ 
ing it? A. I did. j 

Q. As an engineer don’t you know as a matter of fact 
that that is the last word in the accepted practice by all 
recognized radio engineers, by the Department of Com¬ 
merce, in making its surveys, and by all others who go out 
to do those ? A. I don’t know whether it is accepted or not, 
but I don’t think it is very good. 

Q. Whv don’t vou think it is very good? A. Because I 
don’t know just exactly—in his testimony there he 
1355 does not say exactly how his effective height of his 
loop varies with surrounding objects. He said that 
it was constant as far as the—something like three feet 
above the ground at all times, but he does not say how the 
effective height of loop varies from spot to spot, ii} all these 
different locations, and those casual observation^ that he 
made. 

Q. You did hear him testify to the effect that lie selected 
sites to make those field strength surveys so that they would 
not have to be offset and would not have to be even so much 
as calculated, didn’t he? A. What did vou sav he said? 

Q. Don’t you know that Mr. Felix testified on lliis direct 
examination, or rather on his cross-examination, tjo having 
those- A. Check sites, you mean? 

Q. That he had those check sites. A. Well, that only 
gives him a comparison once a day as he passes through 
there, but his readings might still be inaccurate. They 
might be four or five or a thousand per cent off. 
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Q. You have not made a field strength survey of WNYC, 

have vou? A. No. 

•» 

Q. As a matter of fact, you do not know whether these 
are right or wrong? A. No. not from mv own knowledge, 
only the accepted practice of radio engineers today. 

Q. And you are basing that on your own experi- 

1356 once in making one field survey? A. 1 don’t know 
how manv others I made. 

0. Give us one other that vou ever made if vou ever 

made any other. A. I made—recently I made about, oh, 

I should sav ten or fifteen different survevs. 

• » 

1357 Q. You know what Mr. Janskv’s survev showed 
down there, don't you, and you saw it and were in¬ 
terested in it at the time? A. Jansky’s survey on where? 

Q. On this same station. A. WMCA? 

Q. Yes. A. He didn't make any so far as I know. 

Q. I mean some time away back—do you remember when 
Professor Jansky made the field strength survey in the 
WFI case, WIH in Philadelphia? Did you see those 
surveys? A. I didn’t see any surveys, or rather I did in 
the Institute of Radio Engineers’ proceedings. I have a 
recollection of seeing some charts showing the intensities 
following some kind of attenuation curve, WFI towards 
New York and WMCA towards Philadelphia. 

Q. And it practically coincides identically with this one 
made by Mr. Felix, does it not? A. I don't remember off- 
hand, but if vou will show me the chart mavbe it does. 

ft »- 

Whether it does or does not T don’t know unless I compare 
it. Have you got the proceedings there, Mr. Marx ? 

Mr. Marx: Yes. 

By Mr. Spearman: 

Q. As a matter of fact, getting to the question of atten¬ 
uation of WMCA, is it not a fact that Station WMCA 
would naturally deliver a signal with more strength in the 
direction southwest than any other direction, or in that 
general direction, on account of the kind and character of 
soil and the terrain around the transmitter, and par- 

1358 ticularly in that direction, the lack of objects to 
interfere with the station’s transmission and the 

general lack of an attenuation factor to absorb the signal 
of the station ? A. Everything you said was true except to 
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the point where you said lack of attenuation factors. There 
is an attenuation factor, but it is comparatively small with 
the rest of the lines around those coordinates. 

Q. We will straighten that out. There is an! attenuation 
factor, but I think it may be so small you can pot figure it 
out in every observation, is it not ? A. Yes, anything on the 
terrain. 

Q. Yes; it is ever present though, whether slight or 
great ? A. It is ever present. 

Q. But it is extremely low in this general southwest 

direction, is it not ? A. As far as WMCA is concerned,. 

from what Mr. Felix savs- 

»■ 

Q. Xow let us not talk about Mr. Felix on this question. 
Let us talk about your own personal knowledge. A. Well 
1 didn't make anv survevs of WMCA. But considering the 
terrain along this line, I imagine, or I should say, that 
WMCA’s propagation would be the greatest. 

Q. You are acquainted with this territory to the south¬ 
west and that general direction? A. It is mostly marshes. 

Q. Is it not a fact that radio transmission over marshy 
land, damp land, and land of that character get out to a 
greater distance and with a greater strength under usual 
and ordinary, average conditions, than it does where 
1359 those conditions do not exist ? A. That is correct. 

Q. Then there is absolutely nothing unusual about 
the map, WMCA-WPCH exhibit, which you have] been talk¬ 
ing about, showing a greater coverage in that direction, is 
there? A. As far as the shape is concerned, it looks very 
good. 

Q. You would expect that from your own personal knowl¬ 
edge of it, would you not? A. Yes, that is right! 

Q. So in the general direction which Mr. Felix jlias shown 
this station has a greater coverage, i/ coincides with what 
you would say, does it not? A. Yes, because his measure¬ 
ments were comparative. 

Q. Yes. So far as what the actual measurements them¬ 
selves are vou never measured WMCA? Xow, vou have 
been talking about the proceedings of the Institute of Radio 
Engineers, Mr. Brimberg, and you have in part relied on 
those proceedings to formulate your opinions, and I hand 
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you a copy of; the proceedings of the Institute of Radio 
Engineers »for January, 1932, being Volume 20, No. 1, con¬ 
taining the proceedings of the Institute of Radio Engineers 
for the 20th Anniversary Convention at Pittsburgh, Penn- 
sylvania, on April 7, 8 and 9, 1932, and ask you to look at 
the article, or rather that graph, on page 73 of this volume. 
A. Who wrote that? 

Q. This is an article by Jansky and Bailey, which I be¬ 
lieve you said you had seen before. This is page 73, the 
article bv Janskv and Bailev on held intensity measure- 
ments. Xow then, look at this graph on that page and tell 
us if it does not coincide in field strength measure- 
1360 meats with those made bv Mr. Felix on Station 
WMCA. A. Reading from the chart here, before 
even referring ito this I. R. E. chart of Janskv and Bailev, 
I will just read off the values, and if they check up, they 
check up, and if not, not. 

Q. All I have asked you to do is compare—just a minute: 
there is no occasion for your answering the question at this 
time at all. A. I am just comparing it. 

Q. Compare this WMCA-WPCH Exhibit 15 with respect 
to field strength measurements in the direction we have 
been talking about with this graph shown on page 73 of the 
proceedings of the Institute of Radio Engineers that 1 have 
just spoken to you about, and when you have finished com¬ 
paring them let me know and I will ask you a question. A. 
(After examining data:) I have compared them. 

Q. Xow, Mr. Brimberg, taking what you read there from 
the annual report of the Federal Radio Commission and 
taking the charts made bv Janskv and Bailev showing the 
mileage or distance versus field strength, does not the graph 
on page 73 of that article show that Station WMCA’s ten 
millivolt line extends out far beyond what you have read 
from the annual report of the Federal Radio Commission? 
A. The question was rather long. In other words, you 
mean that the line that Professors Jansky and Bailey- 

Q. 1 will state it again and try to make it simple. A. 


Yes. 

Q. 


1361 


Make it short. 

Isn't it a fact that in this distance versus field 
strength chart, this chart shows from the measure¬ 
ments made- A. Bv Janskv and Bailev l 

v * * 

O. Bv Janskv and Bailev—that the ten millivolt 

v » • * 
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signal from WMCA in the direction of Philadejlphia extends 
out farther, in fact far beyond what you would figure it out 
from, if you took that stuff you read out ojf the annual) 
report? A. No, sir. They approximately agree. 

Q. They surely don’t. Now, you are acquainted with the 
set-up of WMCA’s transmitting plant? A. No, sir. 

Q. You are not ? A. No, sir. 

Q. Isn’t it a fact, as an engineer, that you do say that 
the reradiation from the towers of a station can effect the 

if vou might 


r instances, 


transmission of anv given station? A. Well, 
call it reflection properties, or something like that. 

Q. Yes. A. There is no doubt but what towers do affect 
radiation. 

Q. You have seen the tower down there at AY MCA? A. 

X ' • 

o, sir. 

Q. You have never been down there? A. No, sir. 

Q. Then you don’t know whether there is tha|t phenomena 
of reflection from that tower in this particular direction or 
not, do you, if you have not been down there ? A. No, 1 
don’t know whether that condition exists or not 
Q. You know it exists in numerous othci 

though, and it is rather common that it} does exist? 
1362 A. No, I don’t know. 

Q. You have never tried it out to linct it out? A. 
It is rather difficult to try those things out. 

Q. Is it not a fact, Air. Brimberg, that all of 
tional type antenna systems have directional jeffects, and 
that practically all of them, the conventional 1|vpe, practi¬ 
cally all of them transmit with a greater strength in given 

directions than they do in other directions? ! A. That is 

* 

correct. 

Q. That is correct ? A. Yes. 

Q. And you do not know whether that is 
antenna system or not? A. By the way, when I 
is correct” 1 meant conventional antennas, antennas that 
are not vertical, because there are very few aijtennas that 
are vertical so far as I remember, with some jlat top, but 
that applies only to those antennas the vertical section of 
which is not in the upright position. j 

Q. But if you had a signal from a station being radiated 
by a flat top antenna and behind that there was a tower 
which had the effect of reflecting that signal, is jt not a fact 


the conven- 


rue of this 
“That 
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that in the direction from the tower toward the antenna flat 
top itself it would deliver a much greater signal strength 
than it would in the reverse direction? That is common 
knowledge among all radio engineers, is it not? A. It is 
not, and for the following reasons. 

Q. Shoot them. A. First, it depends to a great 
1363 degree upon the frequency of the transmitting radia¬ 
tions; secondly, it mav not reflect. It mav absorb; 
and thirdly, it depends on the separation between that an¬ 
tenna and the other structure that vou mentioned. 

•* 

Q. If, however, you get the flat top part of the antenna 
in the position that numerous of them are found in and 
with an antenna that actuallv does reflect, wouldn't vou 
get the directional effect upon the antenna system? A. As¬ 
suming all those conditions that vou mentioned, vou mav 
get additional—and if reflection does occur, then von will 
get additional field strength in certain directions, or greater 
field strength in certain directions than in others. 

Q. And is it not a fact that that would increase the signal 
strength in the direction in which the reflection was above 
the average in which it could be expected if there was no 
reflection? A. Well, that naturally follows. 

Q. Certainly. So, since you have not made any field 
strength measurements of WMCA- A. Xo, sir. 

Q. And you never saw its antenna system- A. Xo, 

sir. 

Q. —you don't know what the conditions are down there, 
do you ? A. Xo, sir. Only except about the terrain that we 
mentioned before. 

Q. And you agree that in the direction that Mr. Felix 
shows the widest service, that that is naturally to be ex¬ 
pected because of the existing terrain? A. Yes. 
1364 Q. You agree with him on that ? A. Yes, but this 
occurs with Jansky and Bailey’s figures. 

Q. Then if you had this terrain which had that natural 
effect, and then you had a reflecting antenna system that 
reflected in that direction-A. Yes. 

Q. —wouldn’t that give you two reasons for finding a 
greater than average field strength measurement in that 
direction? A. In the particular instance here we find three 
people apparently who have made measurements from the 
same station and they do not agree. 

Q. Answer my question. The terrain having a very low 
attenuation factor tends to aid the signal to go out to 
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greater distances with greater field strength, |does it not? 
A. It allows greater field strength. 

Q. And greater distances both? A. Yes, naturally. 

Q. And if you have a reflecting antenna (system that 
transmits in that direction and add that to I the natural 
terrain, wouldn’t that even extend it further and add a 

greater field strength? A. Yes, sir. 

■ 

Mr. Spearman: That is all. ! 

Redirect examination on behalf of Station WNYC. 

By Mr. Jovce. 

Q. Is it a fact, Mr. Brimberg, that during the summer 
months in the evening WNYC devotes most of its service 

to the public in the form of band concerts? A. I 
1365 think that is a fact. 

Q. Is it a fact that among the type of band con¬ 
certs is that of Edward Franco Goldwyn’s Bijnd and the 
Nomberg Symphony Orchestra? A. I know what they have 
actually clone, but our program department caji go into it 
more in detail. 

Q. What time do these bands generally broadcast? A. I 
think it is from 8:30 to 10:30. j 

Mr. Joyce: That is all. | 

Recross-examination on behalf of Statidns WMCA 

and WPCII. | 

I 

Bv Mr. Spearman: 

i 

Q. I believe you said this morning that youlr program 
director was here and he would testify with respect to those 
and knew more about it than you did? A. Yes. i 

Bv Mr. Weisman: 

* 

Q. And those hours, Mr. Brimberg, would bi available 
to you during the months of June, July and August with 
the assignment 810 kilocycles, would they' not?j A. With 
the exception of 10:30. j 

Q. And under your proposed agreement thatj you sub¬ 
mitted and read into evidence, you do not have| the hours 
at 10:30, have you? A. No, sir; but that is not 810 kilo- 
cvcles. 
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Q. No, on the 570 kilocycles you do not have it at 10:30, 
have you, under your own proposed agreement? A. No, 
sir. 

Q. So you would not have it under the 570? A. If the 
agreement went into full effect. 

1366 Q. If the Commission gave you what you said you 
wanted vou would not have those hours, would vou ? 
A. I did not say I wanted that. That was the only basis on 
which we could come to some kind of conclusion. 

Q. You mean you would rather have the whole channel 
to vourself, is that what vou mean? A. Of course. 
******* 


Thereupon Frank A. Rexford, produced as a witness on 
behalf of Station WNYC, having been first duly sworn, 
was examined and testified as follows: 


Direct examination on behalf of Station WNYC. 


Bv Mr. Jovce: 
» * 


Q. Mr. Rexford, will you give your full name to the 
stenographer? A. Frank A. Rexford, Director of Civics 
and Civic Activities, Board of Education, Citv of New 
York. 


Q. Now, Mr. Rexford, will you state .just as to 
1367 what your activities are in connection with the posi¬ 
tion that you have just stated you occupy ? A. I have 
charge of the teaching of civics and government in the 
public schools and what is known as the extra curricular 
activities in the public schools, the contacts between the 
Board of Education and the public schools and outside 
agencies, such as political clubs. League of Women Voters, 
Chambers of commerce, merchants associations, oratorical 
contests, radio and such things. 

Q. At this time, Doctor, could you testify as to the num¬ 
ber of pupils that go to make up the schools of the city of 
New York? A. I got these figures from the statistical di¬ 
vision, and they are as of date October, 1931. There has 
not been a complete tabulation since then. 1,081,820 in the 
public day schools, and in the total of the evening and 
summer schools, which are extra pupils, 140.000. 

Q. Can you also state as to the number of teachers that 
go to make up the educational staff? A. Yes, I think so. 
There are 36,539. 
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Q. Can you also state as to the annual expenditures for 
educational purposes? A. Something like $2C(0,000,000. I 
can not tell about the figures, because I am pot qualified 
as a financial person. 

Q. Xow, Doctor, will you in your own way Explain what 
you are doing in carrying on in connection with the use of 
radio in connection with the Board of Education? A. At 
the present time? 

Q. At the present time, in the past and, the present, 

1368 and what you may have in mind in outlining plans 
for the future. A. This station only? 

Q. WNYC, radio generally in the Board otf Education. 
A. At the present time we have one hour a week. Wednes¬ 
days, from 6 to 7. We are giving programs for parents, 
teachers and pupils. The program runs something like this 
each time: We have a display with each program, some 
music, good music, such as we teach about in jthe schools, 
and try to put over the idea of music appreciation. That 
is alwavs carried out bv an orchestra with its trained leader 
or a choral club or a glee club. 

Then the meat of the program for the wide educational 
thing which we are trying to put over with parents and 
children, teachers, is made up of two parts: F'irst, a spe¬ 
cialist speaks for eight or ten minutes on som<f particular 
subject, geography, arithmetic, reading, English. For in¬ 
stance, tomorrow night we will have an evening Ion English. 
That is in order to tell the parents who went jto school a 
good many years ago what we are doing now in flic schools, 
trying to do in the schools. It is also to clear up some 
things in the children’s minds, and furthermore, to give 
the teachers an idea of the very best methods wcf can create 
and put over to them. 

After this 8-minute speech and a short musical number 
in between we give a lesson. We bring forward jthe teacher 
and a class of pupils. Oftentimes, more often than other¬ 
wise, the lesson is rehearsed and prepared so that it will 
be a pure lesson and will put over to the peoplej the things 
which we are doing in the schools. We have hap one occa¬ 
sion recently where we showed the method of teaching part 
singing in the elementary schools. The teacher came there 
with 37 children. They were not drilled ojr prepared 

1369 in any special way. It was so far as I cpuld see an 
impromptu recitation. Every time the teacher asked 
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a question there were at least twenty hands raised. That 
is not out of the ordinary, because we need to have these 
lessons rehearsed and well done. 

Well, that is what we are doing now in this week. 

1370 Q. Have you had the opportunity of estimating the 
interest of the parents in what you are doing through 

anything that may transpire, such as letters and visits from 
parents, and so on, to the school or the board of education, 
in anv wav whatsoever, so that vou can ascertain the inter- 
est of the parents on the outside whom you have in mind in 
making your broadcasts? A. Well, we have in mind this. 
During the open school week, the week of November 6, esti¬ 
mates were made by people outside the school system, with 
the aid of the principals of the school system, and we had 
200,000 parents and adult visitors in the schools, in the open 

school week. That would naturallv lead us to believe that 

* 

at least 200,000ipeople were interested. That is one thing. 

The letters which we get are mostlv from outside of New 
York Citv. We get a few letters from teachers in New Jer- 
sey and out on Long Island, up in Connecticut, and we have 
heard from as far north as Newburg. We do not encourage 
letter writing or loading up the office. This is really one of 
mv great manv activities. I do not want to encourage the 
office being loaded up. But what we do is to encourage the 
principals to get reports from their children and let us know 
by telephone how this is going over or that is going over; 
if we should change the program; if we are giving interest¬ 
ing things or if we are not. 

Does that answer your question? 

Q. I think so. In connection with your broadcasting of 
these school events what are the facilities that you utilize 
in connection with it? A. At the present time we 

1371 have in my office at 131 Livingston Street a studio 
especially arranged, not with sound-proof walls, but 

with non-echoing walls, by draperies which are hanging 
there, and a board is set up there—I do not know the tech¬ 
nical term of it, but something is set up there which com¬ 
municates bv wire with WNYC, and we broadcast from 131 
Livingston Street and it goes by wire to WNYC 1 , and out on 
the air. 

We have another studio there which is my own private 
office. Recently I found that it was not the best practice to 
have the children who were going to recite lessons be in the 
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same room at the same time with the orchestra, for two rea- 
son; there are too many of them; and the other reason is 
that we do not want them to get their minds off| their work. 
So I have two studios connected back and forth, with loud 
speakers so that we can hear in either studio wliat is going 
on, and announcements may be made from eijther studio. 

Q. Who goes to make up this orchestra that ybu have just 
referred to? A. Not one orchestra; there are is many or¬ 
chestras as we have nights. There are the children of the 
high schools and junior high schools, boys ancjl girls who 
are plaving alwavs and are trained bv the teachers of the 
school, the music teachers, usually after school End on their 
own time. j 

Q. Doctor, will you tell us in your own way jas regards 
your past performances in the way of broadcasting over 
WXYC, as well as what vou have enumerated there, as to 
what vou do now and anv plans that von have for- 
1872 mulated for broadcasting; just what ycju have in 
mind in connection with the utilization of radio for 
educational purposes? A. On WXYC? 

( c ). Yes. A. Last year we gave two programs. I might 
sav that I am not entirely sold on the idea that Everything 
that is called education is education. I have given two pro¬ 
grams, one last year on Civics. That was a piece of co¬ 
operation between the municipal public library and our 
teachers. We took up the functions of city government. 
We did not take any pains to name the officers olf the gov¬ 
ernment, but we did take up the duties and the job of each 
of, 1 think, nineteen different city departments. Those lec¬ 
tures were given by high school principals, by teachers of 
civics and by librarians from the municipal publje library. 

Last vear we gave another program at another time in the 
week. It was also given from mv office-studio. That was 
an effort to educate or inform the people of Xew York City 
what the different members of the board of education or the 
different bureaus of the board of education were', attempt¬ 
ing to give them in return for what they pay. Although it 
was not mentioned as a money value concern, we wanted the 
parents of the children to know what we were afteij. 

That program was given by the heads or chiefs of the 
different bureaus of the board of education. We found that 
a great manv of our functions and duties in the board of 
education were not particularly well known. A great many 
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people have no idea what we do for the blind. A great many 
people have no idea what we do for crippled children, 

1373 for tubercular children, for the ungraded schools the 
pupils in which are not so politely called “morons,”— 

the boys and girls that cannot get into certain grades. We 
tried to make it an education for the parents. We ran that 
through, 1 should say, about thirty periods until the weather 
got too hot and we were getting near the regent's examina¬ 
tions. We have in Xew York State to prepare for that thing 

which comes twice a vear. 

* 

As to what we have in mind later, we believe—or it is pos- 

siblv better to sav 1 believe—that the board of education is 
* • 

willing to give me an opportunity to go on with it next year 
if I want to. 

We have there a svstem wherebv all our voting teachers 

must take certain instruction. Thev are called alertness 

* 

courses. Ii lias a verv salutarv effect on their increment if 
they do; and it has the opposite effect if they do not. These 
alertness courses, of course, are given in the college. Any 
college course is accepted by the board of education as long as 
it is in line with their work. This is my personal slant, now, 
I have observed that these teachers who wear themselves out 
running nights in all kinds of weather to get those alertness 
course are not so very alert the next morning. So 1 proposed 
that we utilize a scheme wherebv we could give courses in 
the various subjects by people we knew. We would allow 
these teachers to register in these courses, take them over 
the radio and send us a report that night before they went 
to bed, and at the end of the season to take an examination 
in the subject of each course. 

Of course those courses would naturally take up the 

1374 subjects of method in the various schools, and in cer¬ 
tain cases where the subject matter is changing 

rapidly, to give the “up and up”, so to speak, or the late 
word on changes in the subject matter. 

That, of course, is in the offing, and we do not know what 
we can do until we know how much time we can have. 

And then this vear I had another scheme which 1 wanted 


to put over, but 1 could not get the time. I have a thorough 
belief that the 1 schools and the people and the city all ought 
to understand one another. So I had a scheme whereby I 
hoped to put on the heads of various city departments. For 
instance, borough presidents, the controller, police commis- 
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sioner, and let them tell us and the public what th^ir jobs are. 

Then I expected to put on my civics classes all the end of 
this lecture and show them how we are handling this propo¬ 
sition in the schools. 

We feel that if we cannot give these children anv more 
than we ourselves got we are falling down in opr job, and 
it was our thought that that might be one wav ih which we 
could encourage this kind of education. 

Q. You have enumerated or specified more br less the 
benefits that the teachers derive from this charae 
gram. What benefit is there, we will say, to tli 


her of pro- 
e parents? 


A. Well, we tried that out pretty thoroughly nin{> years ago 
—and I am talking about WNYC and I will have to base 
some of my testimony on former experience. Ilerp is a situa¬ 
tion in point. Children go home with jheir home 
1375 work. Parents are willing to get interested in it, but 
thev cannot. The methods that the child is taught to 

*■ . . i ° 

use now seem to have nothing to do with the methods that 
we old fellows learned. For instance, in long d 
and 1 learned to put two parentheses wrong sid< 
side. Now they arc taught to put the square roo 
the dividend. The figures are put up over the 
That confuses a parent who has never seen that njethod. Of 
course most of our parents are not college graduates, but 
they want to understand this thing, and these things con¬ 
fuse them absolutely, the ways we have of doing] things. 

For instance, you learned your A, B, O’s. They do not 


vison, you 
* out, each 
sign over 
dividend. 


look at a 
ivbe when 
it is c-a-t. 


learn their A, B, C’s anv more as we did. The\ 
cat and it is a cat. That is all there is to it. M 
thev are ten or eleven vears old thev discover that 
But the spelling lessons that you and I went through do not 
begin until later in life. 

How long do vou want me to go on with this?! 


The fact 


s parents 
:, without 

ic parents 
radio. I 


is that the way we are doing things now confuse 
unless thev can have some wav of understandin 
being humiliated, what we are driving at. 

Q. And through the radio you can acquaint tl 
with that? A. We have done that through the 
would like to go back six or eight vears. May I? 

Q. You certainly can. A. Well, nine years ago we ran a 
set of fifty programs aimed at the “woman with the shawl 
over her head”, just for this sort of thijig. That 
1376 means, of course, that we have a large foreign popula¬ 
tion and we tried to get them to know what we were 
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doing*. We got very fine returns at that time. We had chil¬ 
dren running away from school over in Xew Jersey. We 
had letters asking us to have it at another time, outside 
school hours, because the children were staying home from 
schools at noon in order to listen to these programs; and in 
Xew York we found that hundreds—well, I will not sav anv 
number, but a great many parents were gathering to listen. 
Radios were not so plentiful as they are now. It was quite 
the thing to see numbers of parents out in Brownsville and 
East Xew York getting together for this radio hour which 
was run for them. 

Q. Without any questions being asked you, Doctor, could 
vou give to Mr. Yost here anv additional data that vou think 
might acquaint him with the value of that which you are do¬ 
ing over the radio today in the metropolitan area of the City 
of Xew York to those people who are supporting Station 
WXYC ? A. Xo. 

Q. You think you have covered that ? A. I could make 
up something and make a good story, but 1 have no facts. 

Q. Will you just explain in detail the particular broad¬ 
cast that vou sav vou have given recentlv in connection with 
the school children, just what that consists of? A. I think 
I gave that at first. It is music and speech by an expert and 

a demonstration lesson bv teacher and class. 

% 


1377 Q. Doctor, can you estimate or figure the period of 
time that it has taken the Board of Education to arrive 

at the complete! system of education now in operation in tin* 
schools of the Citv of Xew York ? A. May I make a correc- 
tion? 1 am not a doctor. 

1378 There are some that would doubt that the system is 
perfect. Do you mean, how long we have been trying 

to find out something about radio? 

Q. Xo; I mean the system that is now in vogue in the 
schools of the City of Xew York. Was that system arrived 
at over night, or did it take a period of time to arrive at 
the system? A. Quite a little time. I have been plugging 
away for thirty years, and I suppose it was in existence a 
hundred Years or so before that. 

Q. But the system that is now in vogue is not the system 
that was in vogue ten or twenty or thirty years ago ? A. Xo. 
We hope we have progressed all the time. 
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Q. And that has taken time? A. Certainly. 

Q. And the use of the radio in connection with 1 , your edu¬ 
cational system, in your opinion, will take time io develop 
the system to properly and conscientiously put before the 
public that which you may have in mind? A.[ Most as¬ 
suredly. I know it will take time. It will take tilme. 

Q. In carrying- out these programs that you age at pres¬ 
ent putting on the radio, the programs that you may have 
in mind or have under consideration or have outlined for 
the future, do you feel it necessary in order toj properly 
carry them out for the greater advantage of tlicf children 
and the people at large, teachers, parents and t|liose that 
vou have testified to, that tliev be at certain regulirlv fixed, 
stated intervals and over a period of time? A. Cer- 

1379 tainly; yes, sir. 

Q. And that that be at a particular time? A. You 
mean, any particular time of day or year or what? 

Q. Day or night. A. At a particular time of the day. I 
think, between 6 and 8 in the evening is our best time, un¬ 
less we take time out from school time in the middle of the 
day. At 2 o’clock we have been able to have programs, and 
of course we object very much to taking the children from 
the school and we also do not want to take up tljie school 
time listening to these radio programs. Anyway, ^ve would 
not like to, for in these hundred and thirlv vears that vou 
drew out of me tliev have each vear added courses to the 

* m/ 

curriculum which the state requires us to cover with the 
children, and everv time we introduce an outside activitv 
in the school, or a disconcerting activity, it cuts in upon 
our time which we must deliver to the state. j 

Q. Which you must account for? A. We must j teach a 
certain amount of things. We have not time enough in the 
schools to teach the things which we would like to teach 
and which we are held responsible for by the state. 

Q. Having in mind the fact that this broadcast is for the 
benefit of the children themselves, the benefit of the people, 
the benefit of the teachers, the benefit of the parents, you 
feel that the proper time, the most propitious timejand the 
most advantageous time, would be during tlje hours 

1380 of 6 to 8 in the evening? A. At the present tiine; ves. 

Q. And the school year is just what period? A. 
From the Mondav after Labor Dav to the last day of June. 

Q. Did you recognize yourself, Doctor, in this program 
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of records that Mr. Brimberg just played? A. Yes. I 
thought I could say “geography” better than that. This 
is the first time I have heard it. 

Q. This is the program that was just played, that you 
have outlined for the school year 1931-32? A. Part of it. 

Q. Besides that you have in mind certain other programs 
that, as vou sav, vou would carrv on if vou could have had 
certain additional time? A. That has nothing to do with 
this program? 

Q. No. A. Yes; of course if T do not get the time before 
spring 1 shall not, but we have been ready all fall to broad¬ 
cast another program. 

Q. And that will be more or less of a continuous course 
program also? A. Yes; once a week. 

Q. You have tried to get this additional time and cannot 
get it, as I understand vour testimonv? A. I asked if I 
could get it and thev said, “Just when do vou want it?” 
And 1 told them, any time between 6 and 8 in the evening, 
and they said I could not get it then. I did not make any 
regular application; I asked orally. 

Q. Which is your general way of making contacts ? 
1381 A. Yes; the only wav. 

Mr. Jovce: I think that is all. 

Bv Chief Examiner Yost: 

Q. To what extent are the school rooms in Greater Xew 
York equipped with radio receiving sets? A. We have 735 
school buildings, and the last 1 knew there were over 600 
radio sets. 

Q. Are they in the auditoriums generally, not in all the 
rooms? A. Xo; they are usually in the auditoriums. The 
new schools, I might say, our new, up-to-date high schools, 
are equipped to have radio reception in every room. 

Chief Examiner Yost: Cross examine. 

Cross-examination on behalf of WMCA. 


By Mr. Spearman: 

Q. Mr. Rexford, the programs that you are interested in 
are those which will aid and assist the teachers in the in¬ 
struction of children in the public schools of Xew York? 
A. That is one. 
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Q. And then you are interested in reaching tlje children 
themselves. That is two? A. Yes. 

Q. And No. 3 is the parents; is not that so? A. Yes. 

( t ). Of the parents has it not been your expedience that 
the mothers are the ones who are sort of running the show 
at home in connection with educational work ? A. When 
we had daytime programs we found that fathers 
1382 were as much interested as the mothers; and one of 
the reasons we changed to this later time was so that 
the fathers could get in on it. 

Q. You have made some investigations over this long 
period of experience of yours with respect to the Jielp given 
to children at home in their home work, have I vou not? 
A. Observations, not investigations. 

Q. We will call it observations, then. Is it not a fact 
that out of your long and vast experience you have found 
that practicallv all the help is limited to the mothers? A. 
No. 

Q. What portion of it would you say that the mothers 
carry on ? Take the children who are in the grades and to 
whom this geography lesson would hold a speciaj and par¬ 
ticular appeal. Those children are in what grade ? Let us 
get that, first. A. I suspect, sixth and seventh grade classes. 
(After referring to memoranda:) It was 7-B. 

Q. Seventh grade? A. Yes. 

Q. Have you put on programs for grades that are not 
as advanced as the 7th grade, Mr. Rexford? A. Yes; we 
have. 


Q. What grades do you cover? A. At this tinie I think 
the lowest that they have is the 5th grade. I have had at 
times a kindergarten. 

Q. In these lower grades is it not a very rare occasion 
when you find a man who is patient enough to help the 
children with the particular problems they have at 


1383 home? A. You are asking for a question ofj opinion? 

Q. Yes. A. Because, if I sav ves or no you would 

V ' •/ + • I 


not have anv answer. 
* 


Q. I am asking for your opinion. A. My opinion is that 
the fathers work fully as much with the children as the 
mothers do. The mother is washing the dishes jand Pop 
plays around with the children. I was in a house ljast even¬ 
ing where I saw that going on. 



776 


CITY OF XEW YOLK, DEPT. OF PLANT 


Q. What time do the schools let out in Xew York in the 
afternoon? A. Well, it depends on the length of the ses¬ 
sion. 

Q. I mean, what time of day in the afternoon does the 
7th grade let out, for instance? A. Probably quarter of 3. 

Q. And the 5th grade would probably get out a little ear¬ 
lier? A. About the same time. We do not begin to let 
them out earlier until about the 4th grade, probably. 

Q. The 5th, 6th and 7th grades get out about quarter 
of 3? A. Yes. 

Q. The particular thing that you are interested in is 
reaching the children themselves and the teachers, is it not, 
in assisting them in their particular work? A. Xo: not 
half so much as we are interested in the public. The par¬ 
ents—if we could reach the parents we could teach the chil¬ 
dren a good deal better in school. We are glad to have the 
children helped, but we are most particularly in- 
1384 terested in connecting the public to its school system 
than anvthing else. Then we can have some intelli- 
gent education. 

Q. The 7th grade children in grade 7-B in Xew York all 

use the same text books ? A. Xo. We use fiftv text books. 

Q. I mean, for a particular course do you have a uniform 

svstem of text books? A. Our svstem of text books is be- 
• • 

side the point, but I will tell you. Any teacher is allowed 

to choose anv text-book to use for her class, or for anv 

school, which is on the approved list. We may have fifty 

geographies, and a school can use whatever geography in 

that list it wants to. Probablv all of those will cover cer- 

• 

tain requirements. We have committees appointed by the 

Board of Superintendents who pass on those books. We 

are not like other institutions; that is, our list is inclusive. 

Manv of the states have exclusive lists where vou have to 
• • 

use this text book and no other. But nothing like that ob¬ 
tains in Xew York. 

Q. You spoke about the alertness classes for teachers. 
A. Do you want me to explain that? 

Q. Xo; I do not care about an explanation of what it 
means, because that, as you said about the text books, is 
beside the point. Those teachers can all get home by 3:30 
or 4 o’clock in the afternoon, can they not? A. Xo, not all 
of them. We have classes that run up to 5 o’clock and 
after. 
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Q. Do these teachers stay there from 8 or 9:30 in 
138o the morning? A. Xo; they put in six hours a day in 
the class room; but what you are driving at- 


Q. What I am driving at is tliis- 


A. The\ 


do not give 


these alertness classes for teachers just at*te(r breakfast. 
They are all afternoon and evening courses. 

Q. That is the point. In the afternoon, after school has 
adjourned and the teacher is at home, you can reach her 
just as well then as at any other time? A. Are they home? 

Q. I ask you. A. I don't know. We figuile that they 
would get home to dinner. 

~ i 

( c ). A lot of them get home and get dinner and immediately 
leave, don’t tliev? A. Mavbe. 

Q. Don’t you know, as a matter of fact, that they do? A. 
Xo. It is just hearsay. A lot of them go to Europe in the 
summer, but 1 don’t know who or how many. 

Q. It is just as reasonable to believe that a lot of them 
come home around 3:30 as it is to believe that all stay home 
after 0 o’clock? A. Yes. You can believe anvthing vou 
want to. 

Q. I just want a man with 30 years experience to tell me 
something about this. 

i 

Mr. Jovce: And he is telling vou. 

By Mr. Spearman: 

Q. Mr. Rexford, what is there to keep you from reaching, 
if vou want to reach, vour teachers bv broadcasting 
1380 programs to them around 3 or 3:30 in the 

A. Well, in the first place, you want to know what is 
keeping me from trying to get at them? 


Q. Yes. A. There is nothing keeping me fr 


■ 


n, they will 
iidcasting is 


sending an order out to be at a certain auditoriu 
be there. But I want to say right here that broa 
like sound. If you are a physicist you will kno\f that there 
is no sound where there is no ear. 

Q. Yes; that is the first thing that sank in on ibe in study 
ing physics. A. Then you know the answer. 

Q. You said that school runs up there until 
June? A. The last school day of June; the last j 


om it. Bv 


the 30th of June falls on Sunday school does not run that day. 
51—5695a 


the last of 
Fridav. If 
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Q. Mr. Rexford, Mr. Joyce has asked you about your 
opinion as to the time when these programs should go on, 
and you have stated that you made requests for time and 
thev told vou thev did not have the time to give? A. Yes. 

Q. Did you make any request for any particular period, 
any particular day? A. Xo. I asked if 1 could have an hour. 

Q. Any time between 6 and 8 o’clock in the evening, any 
evening of the week? A. Xo. It was specified. 

(j. As a matter of fact, do you not know that when 

1387 you made that request and prior to that time and ever 
since that time WXYC has been broadcasting everv 

week between the hours of 6 and 8 and hours later than 8, 
even, a lot of Entertainment programs all during that pe¬ 
riod ? A. Xo, sir. 

Q. Do you ever listen to WXYC? A. Xot very often. 

Q. What stations do you listen to? A. Whatever the 
familv turns on. It mav be WOR or WJZ. 1 have listened 
to prize fights over your station. But in general I am not a 
fan and I do not know. You may put this all down if you 
want to, but Ii do not know the hours of broadcasting bv 
WXYC. I do not know what times of dav thev broadcast. 
I have a lot of other things to do than to keep track of their 
programs. 

Q. Take this program broadcast on June 24 at 7 p. m. 
A. Whose was it ? 

Q. A contralto. Is not that typical of the programs, pure 
entertainment programs ? 

Mr. Joyce: I object to the question by reason of the fact 
that this is only an attempt to jumble the witness up. The 
witness has testified verv decidedlv that he knows nothing 
about the programs. Therefore I say that any further 
questioning along the line of programs is absolutely unneces- 
sarv, because the witness flat-footedlv savs that lie knows 
nothing about the programs. 

Chief Examiner Yost: He said he verv rarelv listened to 
WXYC. 

The Witness: The program phase of it is taken care 

1388 of bv the Citv of Xew York through its radio divi- 
sion. 


By Mr. Spearman: 

Q. Mr. Rexford, what stations does your family listen to 
most? A. Well, I cannot tell you that. There is a station 
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from Chicago that I usually hear at lunch time, the ‘ 4 Farm 
and Home Hour.” I do not know what station it is. I think 
it comes through the National Broadcasting Company. 

Q. That is right. A. I have heard something on WABC; 
I cannot tell you what it is. I know it is a bad station to 
listen to; it is scratchy. I used to take in the Atwater Kent 
Hour—some of them. I used to listen to Roxy on WEAF 
at times. But I am not a radio fan. I would ljke to be able 
to make it useful for education if I could find olit how; but I 
am not an expert. 

Q. What kind of a program do you find that your family 
tunes to most? A. It depends on which one Of the family 
you mean. I have a son '28 who likes a prize fight. I have a 
friend that comes in who likes prize fights. It is a little out 
of the ordinary, but Mrs. Rexford likes music; cpid if I know 
of a particular speech going on that I wanted tb get, that is 
what I would get. i would try to find out where the speech 
was and get it. Some things I like to know about that 
1 can read next morning in the paper, but I would rather not; 
I would like to listen to them. 

Q. You follow the music appreciation work over the 
1389 radio? A. Not mine; the school’s. j 

Q. You are helping to puit it over? |A. Yes. 

Q. When I say you, 1 mean the educational I department 
of the citv. Do you ever listen to Walter Dalmrosch and 
his music appreciation hours? A. Oh, yes, on^e or twice; 
not long. I know what it is. 

Q. How many times do you reckon you havei listened to 
Walter Damrosch? A. I don’t know; it might be three or 
four, or it might be half a dozen times. I never studied his 
educational program. I have talked with him a^bout it, but 
I am not a musician. 

Q. Walter Damrosch has been carrying that program on 
for a long, long time, has he not ? A. Quite a while. 

Q. Do you find that your reaction and experience in 
listening to that program is about typical of btlier folks 
listening to the same character of program? 4 . I cannot 
tell how other people feel when they listen to the same pro¬ 
gram I do. 

Q. Have you ever made any study at alj of these 
ambitious programs of yours to determine Ah at would 
appeal to the public? A. You were asking me! about the 
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‘Walter Damrosch program, and now you ask me if I have 
ever made any study of my own programs. 

Q. Tell us if you have ever made any investigation 

1390 to determine what the public reaction to a particular 
type of program is, as to whether you know how to 

build a program that would get and hold an audience. A. 
As I understand it, Mr. Damrosch is interested in having 
the children get this program in the schools; and outside, 
out in the country. I have studied those programs quite 
a little bit by conferring with school trustees, parents and 
children away out in the country, away from the villages, 
and thev certainlv looked forward to the Walter Damrosch 
music and his talk. That is about the onlv bright thing 
thev have in the snowdrifts during the week. 

Q. Let us forget Walter Damrosch, and please answer 
the particular question that I asked you. What investiga¬ 
tions have you made to determine the likes and dislikes ot* 
the listening public, so as to be able to build a program 
which would get and maintain a listening audience ? What 
investigation of the public have you made to determine 
what thev want ? A. Nine vears ago on WJZ I worked, as 
T testified, with, Mr. Pocono and the officers who were there 
at that time, for quite a long time, and at that time we found 
that the entertainments of the children took remarkably well 
and better than anything else which we did. We had some 
which were purely musical entertainments which did not 
hold the crowds. At that time they were keen on postal 
cards, and they got lots of them up at WJZ. In the mean¬ 
time at these times I have asked teachers to prompt the 
children :to listen in to see what reaction thev could 

1391 bring to school from their parents. You understand 
I am not particularly anxious that this program we 

are putting on should be—I do not care to prove that it is 
good. It is quite possible that it is not good, but we have 
to hold ourselves in readiness to make it better any time wo 
can get a hint. 

Q. You have listened to WNYC enough to know that a 
large portion of the time that they actually use after the 
hour of 6 o'clock in the evening when they are on the air is 
made up of the same type of entertainment that is broad¬ 
cast in almost unlimited quantities by other stations in the 
metropolitan district of New York. Is not that so? 
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Mr. Joyce: He has already answered, if yoh please, that 
he does not know anything about our prograrjis. 

A. It is not so, sir. It seems funny, but it isl true. 

I 

By Mr. Spearman: j 

Q. What do they broadcast after 6 o’clock in the after¬ 
noon? A. How do I know? I do not know, jny dear sir. 
I tell you I do not know. I have heard Herrpan Newman 
play a few measures once in a while, but I havcj never heard 
him play a whole piece through. It just happened that I 
turned off. I do not know anvthing more about this station 
than you do, except it gives us the use of it—probably not 
as much as vou know about it. 

Q. Are you acquainted with other programs of other sta¬ 
tions up there? A. Where? 

Q. In New York. 

| 

Chief Examiner Yost: This witness lnjis said that 

1392 ho is not a fan, that he listens verv rarclk 

' « * 

Mr. Spearman: He said his family tuned in. 

The Witness: Mv familv is not here. I refuse to testify 

+ •/ •• 

for them. If my wife were on the stand herself, she would 

take care of herself; I can assure vou of that. 

• * 

By Mr. Spearman: | 

Q. 1 am asking you what you heard coming out of the 
loud speakers. It makes no difference to me | who tuned 
it in, but when somebody else in the home tuned it in and 
you listened to it. A. No, sir. 

1393 By Mr. Spearman: 

I 

Q. Mr. Rexford, I believe the sum total of all ithis is that 
you don’t know anything about WNYC’s programs and do 
not claim to know. A. I do not. j 

Q. The rest of it is that you asked for more time and 
they turned you down. A. That is not the whole thing. 

Q. They did do that? A. Yes, but that isn’t the rest of 
it. You haven’t had me all this time for just that, have 
you ? 

Q. That is for you to determine. I am not going to put 
anv argument on the record. A. All right. 
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Q. You said you wanted to put on a program to educate 
the people in New York, about what the various borough 
officers and commissioners did and their duties—well, I will 
withdraw the question in view of the fact he said he did not 
know what their programs are. When you got that plan 
in your head that you wanted to put those borough pres¬ 
idents on and the commissioners on, did vou make anv 
investigation to determine whether they were already mak¬ 
ing those kinds of talks or not ? Do you know whether such 
talks are being made or have been? A. I don’t know. 
Pardon me, I will correct that a little. I know that scatter¬ 
ing talks have been made. I have heard about that. 

Q. You don’t know with what regularity? A. No. 
1394 Q. Nor how often? A. No, sir. 

Q. And of course the other programs of WNYC 
you don’t know anything about ? A. l r es, that is just right. 

Mr. Spearman: I think that is all. 

Mr. Joyce: Just one question. 

Redirect examination. 

Bv Mr. Jovce: 

Q. Is education in the city of New York a state func¬ 
tion? A. Certainlv. 

* 

Mr. Joyce: That is all. 

Chief Examiner Yost: Witness excused. 

By Mr. Spearman: 

Q. That is so in practically every state, is it not, Mr. 
Rexford? 

Mr. Jovce: Off the record. 

Mr. Spearman: No, on the record. 

Mr. Jovce: You are a married man? 

Mr. Spearman: Yes. 

Mr. Jovce: A married man down here, vou live down 
here in this part of the woods? 

Mr. Spearman: Yes. 

Mr. Joyce: You certainly ought to thank him for what 
he showed you, what he is trying to do up yonder. T 
really believe, sir, that we ought to highly commend him 
for what he is doing. 
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Mr. Spearman: In other words, you are admonish- 

1395 ing me to- 

Mr. Joyce: No, I am not. I say, wit|li what you 
are doing down here in the way of education, with what 
this man is doing up there, you ought to givei him a vote 
of thanks. 

Chief Examiner Yost: The next witness. 

Mr. Spearman: Suppose you put the question and we 
will see whether we vote for him. 

Mr. Joyce: I just want to embarrass him. I know what 
you should do, however. 

Chief Examiner Yost: The next question. 

Mr. Spearman: May I ask Mr. Rexford onejmore ques¬ 
tion before he leaves, please? 

Chief Examiner Yost: Certainlv. 

* 

. i 

I 

Recross-examination. 

• i 

By Mr. Spearman: j 

Q. Mr. Rexford, have you made any investigation in 
view of the fact you say you are not a radio fan and have 
not done but verv little listening to determine what kind 
of program a station is broadcasting in connection with 
the work vou want to do? A. No, I have not made anv 
investigation. 

Q. Have you attempted to secure time on anvj other sta¬ 
tion to broadcast these programs ? A. No, sir,| and 1 am 
not in a position- 

Q. That is all. A. Don’t you want me to answer? 

Mr. Spearman: That is the answer. 

Chief Examiner Yost: All right. You are excused. 

(Witness excused.) 

1396 Albert L. Colston was called as a witness for and 
on behalf of WNYC and, being first duly sworn, 

testified as follows: 

Direct examination. 

I 

By Mr. Joyce: 

Q. Will you just give to the stenographer your full 
name? A. Albert L. Colston. 
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Q. Will you also state just exactly what your activities 
are at the present time and for the past number of years? 
A. I will state it chronologically, if I mav. 

Q. Yes, sir. A. Since 1903 T have been interested in the 
practical types of education in the city of New York. About 
fifteen years ago I inaugurated my program of technical 
secondary education, which has led up to probably the 
largest technical high school in the world. 

Our building is about to be completed. It occupies or 
has thirteen acres of floor space, and a mile and a half of 
corridors. 

It has in its courses the study of various types of ter¬ 
minal courses. That is, I mean by terminal courses, not 
necessarily leading to higher technical institutions, but, 
rather, to correct entrance into the industries. 

There is alsoione course, while it contains practical mat¬ 
ter, does admit a bov to anv college in the United States. 
To give you an example of the types of work carried on, 
these terminal courses are at present architecture, 
1397 building construction, courses in chemistry, three 
years of special training, electrical course, mechani¬ 
cal course, structural course, and we are adding three addi¬ 
tional terminal courses that we will put in as soon as this 
building is completed, within a year. There will be facil¬ 
ities then there that we do not have now. 

We have on register at present something between five 
and six thousand bovs. The new building will hold about 
six thousand. We are scattered in old buildings at the 
present time. We are doing the best we can. 

We have a technical faculty, largely technical, of some 
two hundred odd instructors and teachers. We have at 
the present time—T said we are doing the best we can— 
we have taken over the old station of WXYC and have 
made that over into a short wave length station. W2CXN. 
We have a number of operators in code in the student body. 
We have a man who has a license to handle a master’ sta¬ 
tion in our department of applied science. We have men 
who have done those things in the war. We have on our 
faculty all kinds of practical men, architects, mechanical 
engineers and electrical engineers. 

In connection with our course in the electrical depart¬ 
ment, as our opportunities increase, we are gaining 
strength in power plant operation and general distribution. 
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We are strengthening onr work in communication as fast 
as we can. 

This new school has a complete public address system, 
which reaches our enormous auditorium. Our auditorium 
holds three thousand people. We have a public ad- 

1398 dress svstem which reaches this auditorium and 

- i 

goes to one hundred and twentv home owiiers. There 

are twentv channels that we can reach from our office and 
* 

to the radio studio. We have complete radio equipment. 
It is as large as that in WNYC, on the new contract, the 
contract having been let and the installation is going on 
now. 

We have in the tower of that building a studio. The 
radio equipment is worth $35,000. The space allotted to 
that particular facility runs it up to something 'like $57,000 
investment in that particular item alone. Tl]e building, 
however, with the land is worth $6,746,401, the largest 
plant of its kind and the most expensive that has ever been 
built. 

Xow, our program is built, our special courses are built, 
on the theory, on the practice of making our high school 
connect directly with the job. 

Q. At this time, Mr. Colston, T will ask you [to state at 
the present time where your school is located and what 
plans you have in connection with that school for its reloca¬ 
tion. A. Just one moment. May 1 finish that sentence? 

Q. Yes. Pardon me for interrupting you. A. I said we 
were actually making good along those lines, jin putting 
up my argument for appropriations from the Board of 
Estimates of the city of Xew York, asking fo[r twice as 
much as was ever spent on a high school, we got the testi¬ 
mony of the employers as to what the school was actually 
doing in many lines, generation, power, distribution, archi¬ 
tectural, building lines, and so on. 

1399 We are at present located in a loft building. It 
is the-best I can get to keep us out of the rain. To 

that we have added many elementary school site4. We are 
not so far from our present site. This brief which I pre¬ 
sented to the Board of Estimates a year ago [last June 
shows the location of our new building, which is approxi¬ 
mately the geographical center of the greater city, of the 
five boroughs shown on this graph in this circulaij. We are 
a city-wide high school, drawing from all of the boroughs. 
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Mr. Spearman: May we see it? 

The Witness: Certainly. 

Mr. Jovce: We offer it in evidence. 

The Witness: Yon may have copies of anything I have, 
sir. 

Mr. Spearman: Thanks, that is very kind. 

The Witness: Xow, the question- 

Mr. Spearman: Just a minute, please. 

Mr. Joyce: Tam offering in evidence the proposed new 
site, now almost finished. 

Chief Examiner Yost: The witness has testified that it 
is a true and correct photograph of the building, as shown 
there? 

The Witness: Yes, taken by the official photographer of 
the Board of Education, from a nearby department roof. 

Chief Examiner Yost: It mav be admitted. 

(Two copies of photograph of New Brooklyn Technical 
High School for boys were received in evidence, marked 
Docket 1337, 1341 and 1416, WXYC Exhibit Xo. 14, and 
same are on file with the transcript of the record 
1400 with the Federal Radio Commission.) 

Mr. Joyce: Xow I offer this pamphlet, to show what the 
technical high school is. I offer this in evidence. It is 
just for information that 1 think the Examiner would like 
to have before him. 

Mr. Spearman: If the Examiner will notice, that thing 
is made up in the main of excerpts from letters. 

Mr. Jovce: 1 am trving to furnish the Examiner with 
all of the facts that I think he might want to have. 

Mr. Spearman: If vou bring evervbodv down here who 
wrote these letters and let them testify, I have no objec¬ 
tion. If th^ gentleman wants to introduce the map that is 
on the outside of that, for the purpose of showing the 
location of his school, I have no objection. 

Chief Examiner Yost: And also, I presume, you have no 
objection to the other cuts which show the building and the 
location- 

Mr. Spearman: He has introduced the one which is to be 
used of the new building. These others have nothing to do 
with what he has testified to. In fact, I do not see that any 
of it has ever touched WXYC, side, top, nor bottom. 
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Mr. Joyce: I offer in evidence also Brooklyn Technical 
High School- 

Mr. Spearman: Wait a minute. We object to the whole 
thing, on the ground that the Commission’s regulations pro¬ 
vide that if anv document is inadmissible or knv part of 
any document is inadmissible, the whole should be ex¬ 
cluded. We will withdraw that objection if ijie wants to 
introduce simply the map showing the!location of 
1401 the school. j 

Chief Examiner Yost: In the opinion of the 
Examiner, that is the only part of the documentj that would 
be admissible. I 

i 

(Two copies of the pamphlet entitled, “Proposed Techni¬ 
cal High School, a Sound Investment for New York City,” 
was received in evidence, marked, “Docket 1337, 1341 and 
1416, WXYC Exhibit No. 15,” and the same are on tile with 
the transcript of record with the Federal ijadio Com¬ 
mission). j 

Mr. Joyce: I offer in evidence pamphkjt entitled, 
“Brooklyn Technical High School for Boys,” tihis pamph¬ 
let being offered to furnish the Examiner with ifacts as to 
how this technical high school is functioning. 

Mr. Spearman: Let's tear that off from that Exhibit 15. 

Mr. Joyce: No, let it be as it is. 

Chief Examiner Yost: This next one will be received. 

(Two copies of the pamphlet entitled, “Brooklyn Techni¬ 
cal High School for Bovs,” was re-received in evidence, 
marked “Docket 1337, 1341 and 141(5, WXYC Exhibit Xo. 
16,” and the same are on file with the transcrip: of record 
with the Federal Radio Commission.) 

Mr. Spearman: Mr. Joyce, this witness was interrupted. 


Mr. Jovee: All right. Pardon me. 

* # I 

The Witness: This gentleman asked me jibout our 
dummy antennae. In geting this equipment, gejting it in¬ 
stalled, I had a letter from the secretary of the Radio Com¬ 
mission telling me that 1 did not need to get a con- 
1402 struct ion permit providing for the use of a dummy 
antennae. 

Mr. Spearman: That is right. I dictated that |letter. 

The Witness: Of course, it is a part of ouf* working 
communications, and, therefore, what I am doijig now is 
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pertinent, I should think. We have a complete radio equip¬ 
ment. T will be perfectly frank in stating in reference to 
this program that I have devoted my time to it for many 
years, and as these various inventions come on, I expected 
to use or I expect to ask for permission to use a part of a 
wave length on this station when that time came or I could 
ask for it. 

Mr. Spearman: I didn't get that statement. I beg your 
pardon for not answering it. 

Chief Examiner Yost: Read it. 


(The record was read as above recorded.) 

Mr. Spearman: Mr. Examiner, that is futuristic. There 
is no application pending. 

Mr. Jovce: I wasn't listening. What was the answer? 

Mr. Spearman: He has got a lot of radio equipment, and 
some time in the future- 

Mr. Joyce: Let this gentleman explain his plans and you 
will see it is not very far off in the near future. He is not 
speculating. 

The Witness: I have already made an application. 

Mr. Joyce: Let the gentleman tell you his plans. 

Mr. Spearman: All right, 1 will quit. 

Chief Examiner Yost: The witness may proceed. 

Mr. Spearman: Go ahead. 

The Witness: We have in addition to our six thousand 

bovs dav school a verv large evening school, which is 

140.'» not only of this technical high school type, but also 

has manv trade courses. We are limited bv the state 
• • 

to two hours a week for some of those courses, when there 
ought to be six. I would like, and I intend to ask, for edu¬ 
cational time, partly in the evening, or a good part of it in 
the evening, toi amplify the actual class room and labora¬ 
tory instruction a definite check-up, because those students 
without the class room at least one part of the week should 
be given instructions at other periods. There will be no 
guess about it. They will have to appear and take exam¬ 
inations. Tliov would have to carrv on with their in- 

• • 

struct ions. 

Xow, there are a number of evening trade schools. There 
are a number of summer activities, and some of them are 
trade schools. There are some 61,000 in the summer 
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schools. I cannot tell you just offhand how many are in the 
so-called industrial high schools. There is a definite plan 
—it has been involved in my experience since 1903—of 
leaching both evening and dav time in engineering courses, 
i might say that this has something that has been recog¬ 
nized for some time, back in the old manual training high 
school in 1905. 1 am not just sure about that j date, but I 
want to emphasize that it is not just something new that 
we are talking about. 

Our school being a technical high school is a school of 
applied science. We do not allow the boys to wijste time on 
radio when they ought to be studying their mathematics, 
but when thev get into their electrical course tliev have to 
know their work, be able to operate, and be able to install 
an auditorium radio public address system andj other elec¬ 
trical features. | 

1404 I think this gives mv aims fairly well. Mv accom- 
plishments are not allowed to be listed. 

Bv Mr. Jovce: 

« * 

Q. In connection with this radio provision tl|at was in¬ 
cluded in your application to construct this building, a pic¬ 
ture of which now is already in evidence, will yc^u describe 
and tell Mr. Yost just exactly what this building contains 
and your plans in connection therewith as applied to the 
radio part of it? A. Well, as you see, this buijding, as I 
have previously stated, the contract, electrical contract, 
calls for a complete Western Electric station. The radio 
masts are now constructed. The designers have worked 
with the Western Electric engineers. We are still continu¬ 
ing or we will still continue our short wave length station 
in code. We will have an experimental statiojn and we 
wish our quota and expect to ask for our quota and ask 
WXYC and other city stations to share time with us, so 
that we may carry on our practical instruction. 

Q. And at the present time, or when that is completed, 
you intend to operate through a dummy, as per permission 
from the Federal Radio Commission? A. I will trv not to 
be arrested and I hope to have permission before I start 
and I expect to be rather persistent in my application. 

Q. Have you in mind anything in particular ii| the way 
of making that application to the Federal Radiol Commis- 
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sion for permission or for a license to broadcast, as to your 
assignment to any particular channel! A. I think 
1405 an application has already gone in. I am trying to 
recall whether it has gotten past the district office. 
One of my radio operators handled it and I signed it. To 
the best of my knowledge, it asked for the same wave length 
now held by WNYC. 


Mr. Joyce: That is all. 

Chief Examiner Yost: Cross examine. 

Mr. Joyce: Just one more question, Mr. Examiner. 


Bv Mr. Jovce: 

• • 

Q. Do vou carrv on over there at the Brooklyn Technical 
■' »* * * 

High School as an arm of the state? A. All education is a 
state function. 


Mr. Jovce: That is all. 

* 

The Witness: I am chairman of a technical committee of 
the state department of education. We have technical high 
schools in several of the New York state cities that we 
would be very glad to reach. I am also a member of the 
Committee on Adult Education of the New York Chamber 
of Commerce, and we are now making a survey of the metro- 
politan area as to the needs and the employment and the 
instruction of,these adults who were working in the trades. 
Our evening school, you know, is partly adult education. 

Mav T add that here are the drawings of that station. 

Mr. Joyce: I would like to offer those in evidence. 

Mr. Weisnnpi: They have nothing to do with WXYC, as 
this witness testified. Why should we clog up the record, 
for which we have to pay, to print eventually, I presume, 
with something that has not anything to do with the 
140b issues in this case. 


Mr. Joyce: It has got verv much to do with the 
issues in this case. Here is an educational station, or what 
you might say will be an educational station when it gets 
a license from the Federal Radio Commission, which it 

undoubtedly will. The witness has a certain desire to- 

Mr. Weisman: We are not trying that application now. 
Mr. Joyce: Just let me finish. I have the floor now. Let 
me get it out of my system. He has expressed one great 
desire in connection with his application that he has made, 
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and that is that he be permitted to share time with-the City 
of New York on its present wave length. Therefore, any¬ 
thing that he mav offer in evidence in connection with this 


particular location, this building which installs this plant of 
his, I think is rather material. Of course, 1 do [not think it 
counts very much, except to have a completej record. I 
want a complete record on everything in coinfection with 
this case so that the Examiner will not be in doubt as to any 
particular item of any description whatsoever when he 
comes to make up his report. 

Mr. Spearman: Mr. Examiner, at this time t move that 
all of the evidence of Mr. Albert L. Colston be excluded 
from the record, for the reason that his own evidence shows 
it lias nothing on God’s green earth to do with the issues in¬ 
volved in this case. It has nothing to do with WXYC and 
has onlv to do with the education of folks in a technical 
school, not even connected up with the station at issue or 
neither of the stations at issue. 


Mr. Joyce: I think it is a fact that it is Iverv neces- 
1407 sary for this Examiner to keep in mind, in! connection 
with the fact that there is a channel that is an actual 
channel, that there is another station that is seeking to get 
on that channel. Here is an educational station and there 
is another educational station which has an application here 
for the renewal of a license, WNYC. I think i|t is rather 
pertinent whether educational stations should be tied up 
with commercial stations so that a man does! not know 


whether he is going to get a jazz band or get an j intelligent 
lecture. 

Mr. Spearman: May I say in support of my motion, if 

Mr. Joyce will permit- 

Mr. Joyce: I will permit. Always have. 

Mr. Spearman: That I defy any living or dejad human 


being to point out one single statement made by this wit¬ 
ness which touches WNYC, except that lie has filled an ap¬ 
plication which he hopes will be granted some tjrne in the 
future, so that lie may use part of the time on the channel 
that that station is now using; and, Mr. Examiner, on that 
ground I think we are entitled to have the motion granted 
to exclude the entire testimony of the man, as lje has not 
even remotely touched the issues in this case. 
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Bv Mr. Jovce: 

» * 

Q. Mr. Colston, have von used the facilities of WNYC 
in broadcasting? A. Yes. 

Chief Examiner Yost: The motion is overruled. 

Much of the evidence all through the record of this case 
discloses the fact that school facilities do utilize and they 

m/ 

are part of the administration or part of the 
1408-141.*! functioning of the government in the citv of 
Xew York. However, the application referred 
to by the witness, which he has filed or which he believes he 
will file, will n6t be heard at this time. It will have to be 
heard in due course and a report made at the hearing upon 
its application. 

Mr. Joyce: I have not asked that his application be 
marked in evidence. I think we have reached a point where 
everybody understands the fact that at the present time all 
that is going on now is whether advertising, all sorts of 
commercial enterprises on the air, is to throw education, 
civic refinements, culture, and everything else, off the air. 
That is what is on trial in this case and you cannot get away 
from it. It is a fact. 

Mr. AYeisman: Are vou through, Air. Jovce? 

Air. Joyce: Yes, I am through. 

Air. Spearman: Air. Examiner, since this witness has not 
testified with 'respect to anything affecting AYXYC or 
WAICA, except he hopes some time in the future to get a 
station to divide time in the channel occupied by them, we 
have no questions to ask. 






* 


1414 Whereupon Paul B. Mann was called as a witness 
on behalf of Station AYXYC and, having been first 
dulv sworn bv Chief Examiner Yost, testified as follows: 

Direct examination. 


Bv All*. Jovce: 

% • 

Q. AYill you 1 state your full name? A. Paul B. Alann. 

Q. Air. Alann. where do you live ? A. Xew York City. 

Q. "Will you tell us just at the present time what are your 
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activities? A. Well, they are quite varied. I| am an edu¬ 
cator. Have been teaching- 

Q. Well, tell us what you are doing now, aiid what you 
have done in the past up to the time of going into the par¬ 
ticular activity that you are engaged in now?| A. I have 
been teaching for approximately 33 years. Host of that 
time in New York City. Since 1914 as First Assistant in 
biology at the head of the department in the Evander Childs 
High School. I have, incidentally, taught a year in Cor¬ 
nell University, and three summers in Cornell. I am teach¬ 
ing the mefhod class in the College of the City c^f New York. 
Have for the past five years. And for the pastj eleven sum¬ 
mers am naturalist in a camp in Massachusetts. 

I have an appointment from the College Entrance Ex¬ 
amination Board of this countrv in zoologv from 1912, and 
in biology and zoology from 1918, or tliqreabouts, as 
1415 a representative of the secondary schools of the 
United States, as an examiner. 

I was a member of the Division Committee for New York 
State on the svllabus for State Regents in elementarv 
biologv. Chairman of the Regents Committee if New York 
State for a year, and a member of that same committee for 
two more vears. 

I have been an assistant examiner of the Board of Edu- 
cation since 1914. And since 1927 I have been [on the staff 
of the American Museum as Associate, with particular duties, 
to Dr. Sherwood, the Director, in connection with educa¬ 
tional articulations of the Museum for education. Both 
the schools and adult education. And at the present time 
I am President of the New York Association of Biologv 
Teachers, and Chairman of the Annual Luncheon Commit¬ 
tee of the Science Teachers of New York Citv and the east. 

%> 

For this year member of the committee to prepare syllabi 

in hvgiene for New York Citv. A member of the science 

counsel of New York Citv. Member of the Visual Instruc- 

* 

tion Committee. Member of the Appraisal Committee to 
evaluate candidates for first assistantship, that is the next 
to the principal in secondary schools in New York City. 
Chairman of Committee to list books and supplies for New 
York City in biology. I was chairman at the tijme that Dr. 
Ettinger was Superintendent of Schools in Ne\y York City 

52—5695a j 
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of what was called the Evaluation Committee of Biology 
teaching in all of the city schools. 

I am sorry to mention all these things, in a way, because 
I wish I were not so busy. I suppose in the interest of 
truth I will have to mention them. 

141G A member of the Sigma Xi. Academy of Science. 

I am on the Board of Managers of the American In¬ 
stitute of New York City. Member of the High School 
Teachers Association. Member of the American Associa¬ 
tion for tlie Advancement of Science. New York Nature 
Study Society.; Society for Experimental Education. 

I am lecturing very frequeuntlv—I lectured since 1914— 
since 1908 really, in connection with schools and museum 
and outside on birds, conservation, evolution, science sub¬ 
jects of every sort, tides, insects and so forth. I have lec¬ 
tured in Columbia, Connecticut College, and Cornell Uni- 

versitv. 

•* 

I am the coauthor of a book “Out of Doors”, a guide 
book to nature, which will be published by Henry Holt in 
April, and I am now at the present time revising a text 
book in biology for the same company, and had to decline 
a collaboration with another publishing company on account 
of that. I am in “Who’s Who Men of Science”. 

I might mention in connection with radio that I have 
sung over radio, but that is entirely avocational. And I 
have spoken once over WNYC, and was asked to do so a 
second time, but 1 was ill at that time. I have made sound 
records, however, for the North American Sound and Mo¬ 
tion Picture Corporation, and was invited by USA to con¬ 
tinue that, but I simply could not do it. I did not have 
time. 


Bv Mr. Jovce: 

• * 

Q. At the present time, Mr. Mann, or in the past, has the 

Museum utilized the facilities of Station WNYC? A. Yes. 

Thev have as much as tliev could. I am not the man in 
• % 

charge of that. Mr. John Saunders of the Educational De¬ 
partment has that directly under his supervision. 
1417 And I conferred with Mr. Saunders as to the exact 
number of lectures and the character of them, and he 
gave me a list here which covers those that were given 
from- 
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Mr. Spearman: Now just a minute. Let us limit this 
gentleman’s testimony to what he knows of Jiis own per¬ 
sonal knowledge. 

Mr. Joyce: That is exactly what I am going jo do. 

Mr. Spearman: Well, he is just fixing to reap a good long 
list which somebody gave him, which is pure hearsay, and 
I object to it. 

The Witness: How do you know it is long? 

Mr. Spearman: Well, by taking a peep at it I thought it 
might be. 

Bv Mr. Jovce: 

• •> 

Q. Mr. Mann, are you familiar with what the Museum has 
been doing in connection with broadcasting? A|. Yes, I am. 

Q. Are you familiar with the activities of the Museum as 
applied to the radio? A. Yes. 

Q. Are you familiar with what the Museum |ias in mind 
or contemplates doing in connection with the| radio? A. 
Yes. There might be certain details that I could not tell 
you. I could not tell you perhaps exactly the title that was 
given on some evening, May or June, of last year, because 
that is not my particular province. But I kno^ the details 
of the policies of the Museum exactly. I probably will 
have to refer to this paper to give you a title, just as you 
might have to refer to vour diarv for where vou lad been on 
a certain evening last year, something like that, and 
1418 vet vou would know where vou were in a general wav. 

Q. Have you been authorized by those in the 
Museum from whom it might be necessary to have such 
authority granted to you to come here to this Rearing and 
bespeak the Museum? A. Yes. 

Q. Now with all this in mind will you just state what the 
Museum has been doing in the past, what it is cjoing at the 
present time, and what plans, if any, they have! in mind in 

connection with the use of the radio in the future? 

1 . 

Mr. Spearman: In following that just limit this to what 
this man has actuallv heard coming over WXtC. And I 
object to his specifying by proxy or by authority of some- 
bodv else. 

Chief Examiner Yost: He can not do that. 

Mr. Jovce: He is a member of the Museum and has been 
authorized—in fact you might say directed to appear here 
and tell just the activities of the Museum as applied to the 
radio. I 
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Chief Examiner Yost: He mav tell this so far as it is 

% 

within his personal knowledge. 

Mr. Joyce: That is all I am asking him to tell, what he 
knows. 

Chief Examiner Yost: But if he is reiving on somebodv 
else- report, hearsay testimony, of course that is not admis¬ 
sible. 

The Witness: A No. 

Mr. Joyce: I will ask him to tell of those things within 
his knowledge that he knows, that he is familiar with. 

Mr. Spearman: Limit it to the actual activities that he has 
first hand knowledge of, and if he is talking about 
1419 WXYC programs, that he actually heard put over 
this station. 

Mr. Jovee: He did not actually have to hear that. You 
appreciate that. 

Bv Mr. Jovee: 

Q. If you arranged or had anything to do in connection 
with those particular programs, what has been done, if you 
have broadcast yourself, and anything pertaining to the 
radio that comes within vour knowledge, or that vou mav be 
consulted on. A. The Museum has put on a little over ap¬ 
proximately a dozen programs I know during the last year. 
Perhaps the last year and a half. It has been rather limited 
because we could not get time enough to put on more, and it 
was a new venture in education, and we are feeling our way. 
I asked Dr. Sherwood when I was in New York this last 
week end if he had anvthing to tell me about what he was 
doing or would do, and he told me that- 

Mr. Spearman: Now wait a minute. I object to what he 
told vou. 

Bv Mr. Jovee: 

* * 

Q. You can not say what he told you. A. I know that his 
policy is- 

Mr. Spearman: I object to what his policy is. 

Bv Mr. Jovee: 

» • 

Q. The policy of the Museum? A. The policy of the 
Museum. I know that the policy of the Museum- 

Chief Examiner Yost: He may state if he knows. 
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The Witness: 

A. I know that the policy of the Museum is to use what¬ 
ever time they can, at least to the extent of fifteen 
1420 minutes weekly until June if they can get that over 
WNYC. They are not using that now. 

Bv Mr. Jovce: 

%/ 

Q. Do you know what they are using now? A. On Fri¬ 
day nights at infrequent intervals when they £an get the 
time, and there is no time allotted definitely. 

Q. Now in connection with vour activities in tllie Museum 
do vou or do you not come in contact with various other 
educational institutions as well as various other educa¬ 
tional individuals or groups of individuals with whom you 
may or may not discuss the advantages derived or to be 
derived in connection with the utilization of radio? A. I 
would like to refer to what I think was a very important 
conference in which I participated- 


Mr. Spearman: Mr. Examiner. It has been uniformly 
held in hearings before this Commission that generalities 
with respect to educational or proposed educational broad¬ 
casting is not admissible. There is not a single exception 
to that. It has been uniformly held that the questions that 
are relevant and material to these hearings must be limited 
to the specific stations in question. And this hearing has 


gone on now I think until we ought to get down to bed 
rock, and I object to generalities and ask that thb activities 
of the station be covered and limited to that. 

Mr. Joyce: Now I note, Mr. Yost—and you Apparently 
have heard the same statement that counsel | made—he 
more or less defined what this Commission is doing as to 
educational features in the way of admission of evidence. 

Now is it a fact or is it not the fact that tljiese things 
1421 apply to only such topics as educational features 
when education comes in here to be hearc|? Does it 
also apply to commercial stations when they come in here 
to present certain things which are going to the facts in 
connection with the particular station, or must we have 
these things only apply when education is trying to justify 
the existence of education? 

Chief Examiner Yost: Of course, Mr. Joycej the same 


rules apply to all applicants, regardless of what the sta- 
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tions may broadcast or what they may propose to broad¬ 
cast. The Examiner has said frequently during this hear¬ 
ing that anything that has gone over any of the applicant 
stations here may be shown. Whatever programs they 
propose, that is, definite enough to show that it is a proba¬ 
bility, that may be shown. Thus when a new applicant 
comes in, he has got no record to show what he has done, 
he has got no public service record, but he wants a new 
station. Therefore he must show his qualifications, and he 
must show the available talent and the need, and so forth. 
Just like an applicant for renewal of license would show. 
Of course in addition he has the public service record of the 
station up to the date of the hearing. 

Now whatever has been broadcast over anv of these sta- 
tions mav be introduced here in evidence, and whatever 
these stations through their managers, owners and oper¬ 
ators propose to do with these stations, propose to broad¬ 
cast, may be shown. Now whatever broadcast Mr. Mann, 
this witness, has knowledge of, that is to be broadcast over 
Station WXYC, may be shown. Whatever has been broad¬ 
cast over WMCA may be shown. Now that is as 
1422 much as a limit as the Examiner can put upon the 
question of what may be introduced as evidence. Of 
course it must be within the personal knowledge of the wit¬ 
ness who is testifving. 

Mr. Jovee: That is exactlv what I am endeavoring to 
develop through this witness. Actual facts. Actual things 
within the knowledge of this witness. He was starting out 
to sav something in connection with a conference at which 
he was personally present. What that conference was 
about T don't know. I am waiting to hear.’ 

Chief Examiner Yost: Well, let him state. 

Mr. Joyce: And until we arrive at that point I do not 
see where an objection fits in. 

Chief Examiner Yost: Well, let him state. If it is not 
admissible, not proper, it will be stricken. Otherwise it 
will remain. 

Mr. Spearman: May I say that when I made my objec¬ 
tion T did not mean that it applied only to educational 
stations. 

Mr. Joyce: That statement did say specifically educa¬ 
tional stations. 
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Mr. Spearman: Wait until I get through, knd we will 
get through quicker. Why I said educational stations is 
because of the case that is being heard and the questions 


being asked. I tried to limit my statement to j:he question 
before the Examiner and not cover the world. ! 


Mr. Joyce: Well, your qualification of the statement 
stands on the record, but I accepted your statement as 
made. 

Mr. Spearman: And I want to say more that I have no 
authority to speak for the Commission. 

Chief Examiner Yost: Proceed. 

1423 The Witness: 

A. Well, I was going to say that this was a very interest¬ 
ing conference to me because it bore entirely on the use 
of radio. WNYC came into it. But particularly the value 
of the radio in education was the main theme of this con¬ 


ference. And we were trying to see how we could get time 
as educational institutions. 

One of the things that was mentioned in that conference, 
that I think is pertinent here, was that Mr. Richards, the 
Director of the Museum of Science and Industry could not 
get time. He said they were a small museum, nowhere 
near as big as the American Museum, and thev could not 
purchase time from commercial institutions. And he was 
very desirous of getting publicity for the museum and for 
the things he was doing, because that is the only museum 
of its type in the east. The other one being an industrial 
museum, both of them patterned on the European type, 
opened up in Chicago I think two years ago. That was 
one of the things we discussed. 

And we also discussed how we might be able jo get other 
institutions out on the air. Educational institutions in 
particular. I am not going to refer to the College of the 
Citv of New York, because I understand there is a witness 
here who will refer to that. Although I have fci pamphlet 
that I received this last weekend covering what they are 
doing. 

We referred also to the fact that it seemed a pity—and T 
should say this on my own direct feeling anyway, whether 
it was mentioned in the conference or not—though it was— 
that a station, whether it be WNYC or WEAF or 
1424 any of the others, in the beginning may be so small, 
so slender in its resources that it seemed inadequate 
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for the remarkable opportunities for developing- education 
over the air. Nevertheless we wanted to do all we could 
to get a start in that direction, because it is so new. I 
think education over the air is probably hardly begun. We 
are hardly doing anything. And Dr. Sherwood and I have 
talked many times about the great importance of develop¬ 
ing the actual contacts of the American Museum with espe¬ 
cially the people of New York City. 

T would like to say here, if I may, in connection with the 
growth of the Museum, it has been very remarkable. Three 
years ago they made approximately 12,000.000 school chil¬ 
dren contacts in New York City. That means that any¬ 
thing that the Museum sends out or anything that the child 
sees by going to the museum is called a school children 

contact. You heard here in the testimonv vesterdav that 

♦ • • 

there were a little over a million children in New York 
City. Twelve million school children contacts. What T am 
referring to is 1929. In 1930 they made fifteen million 
school children contacts. And this last- 

Chief Examiner Yost: Mr. Mann, permit the Examiner 
to say that unless you can connect that up and relate it 
to WNYC vou can see it is not admissible. 

The Witness: I am going to. And last vear thev made 
the remarkable total of 27 million school children contacts. 
Now in education- 

Mr. Joyce: May T at this time interrupt to say, if you 
please, Mr. Yost. In view of all the matters that 
1425 you see now and then in the newspapers, in view of 
the various bills that are being introduced in the 
legislatures and in Congress, and so forth and so on as 
regards education, and the requests that have been made 
on this Commission to furnish them with information in 
connection with education, I feel that a man of the calibre 
of the gentleman that is now testifying, and the informa¬ 
tion that he can furnish you—that you as an Examiner 
should under ordinary conditions, and particularly under 
conditions as existing today, let him furnish the informa¬ 
tion that he can furnish this self-same Commission from 
whom certain information is being requested. He can 
furnish infinitely valuable information as regards educa¬ 
tion as contemplated by the various institutions anyhow 
within the City of New York. And this man is thoroughly 
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qualified to furnish you with that informatioit so that the 
Senate or the House of Representatives can lacquire that 
through vou from authoritative sources. 

Chief Examiner Yost: Mr. Joyce, this heari 
to certain issues set forth in the applications, 
tional program of the whole country—no oife has more 
sympathy with that than this Examiner. F^ut unless it 
relates to this station it is not competent. I We are not 
going into an investigation as to what educational institu¬ 
tions propose to do with radio in general. That is not the 
purpose of this inquire. We are here to try whether or not 
this station is entitled to renewal of license, whether or not 
it is entitled to the hours it seeks based upon its past record, 
and based upon what it proposes to do. And general state¬ 
ments about great institutions in New York Citv, un- 
1426 less thev are going to use the facilities of station 

» O O 1 

WYNC, in this particular instance, you 
help the Examiner at all. Because the Exam 
to find and sav to the Commission: Here is w 
tion has done. Here is what it proposes to do. 

The fact that thev have a great manv contact^ or the fact 
that thev have done great work, unless it is delfinitelv con- 
nected with the radio, past or prospective, why you can 
see it does not help the Examiner, and it is nbt the ques¬ 
tion in issue. 

Mr. Joyce: No, but we are endeavoring to acquaint the. 
Examiner with certain facts; that is, that there are educa¬ 
tional groups within the greater City who are Endeavoring 
to utilize the radio for a specific educational purpose. That 
we, by reason of the fact that we have certain time on the 
air, and are being approached regularly by these educa¬ 
tional organizations, can not furnish them with that which 
thev desire. 

Chief Examiner Yost: That may be shown. 

Mr. Joyce: That is, time to broadcast. Now fhat is what 
this witness is trying to bring out. He has cdntacts with 
other representative educational bodies within jthe greater 
City. Or maybe outside of the metropolitan Igrea. And 
he is trying to bring that in. Of course he may at times 
get it in in a way that may not meet with the requirements 
of evidence, and so forth and so on, in which c^ise why we 
can, of course, eliminate it. But he is trying as a layman 
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to do it to the best of his ability. That is all I am ask¬ 
ing him to do. , And I think it will be connected up as he 
progresses. 

1427 The Witness: Well my purpose was this, Mr. Ex¬ 
aminer, to sav that so far as I know—I will sav I do 

know—the American Museum has used in the past two 
years only the service of WNYC and all that I say in con¬ 
nection with the growth of the Museum and its educational 
activities is only to give opportunity or material that must 
be tied up in an educational program as long as we get op¬ 
portunity even now to the extent that time is given. The 
contacts I mentioned there and the growth of the Museum 
called for planning and new disposition of educational facts. 

I would like to refer to figures that I got from the Bureau 
of Statistics and Research, which show this, which I think 
is tremendously pertinent, that, as Mr. Rexford testified 
yesterday, in November, 1931 in New York City there was 
a total school population of 1,081,820. Now I asked them 
to give me the figures, in fact I copied them myself from 
their own records, to show whether there was any gain or 
loss over the preceding year, and I found a net gain of 
17,357 pupils in New York City. 

Now I was not interested in those figures just for the 
sake of bringing in statistics. I wanted to know whether 
there had been any gain or loss in certain particulars, be¬ 
cause it has been put up to me to see how we can get our 
children to the Museum. 

The growth, which I mentioned, which you see here of 
nearlv 20,000, is almost exclusivelv in the outlving districts 
in the citv. Anv one who is in New York Citv knows that. 

V V V 

In fact I will say here that there was a loss of pupils 

1428 in Manhattan alone, which is the borough of the 
American Museum, of 4,149 pupils between the time 

of November, 1930—I assume that is November first—and 
November first, 1931. 

Now that means that that fact, coupled with the traffic 
conditions in New York, which every one concedes are get¬ 
ting more snarled up, more difficult all the while—I drive 
every day, and I know just how much longer it takes me to 
get down town in my car—has made it impossible for a 
great many of these pupils to reach the Museum. In fact 
my own school, which is the most northerly school of the 
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city, is now out of the zone of reaching the Museum except 
on week-ends or on Sundays, and then we make special pro¬ 
visions. 

That has seemed to us in the Museum as a pertinent basis 
for trying to reach these people on the outside who cannot 
get to the Museum, so far as we may, in other ways. Two 
of those wavs are by trucks and by radio. When I was first 
attached to the Museum there were five trucks, and now they 
have seven carrying out materials to the schoolsL The sec- 
ond way is by radio. And since no other radio except 
WNYC has been used—I do not know that they njay not use 
some other if they can get it—and since we have no money 
to buy time from commercial stations, and sinc^ the need 
for education has changed from the old formal type of 
learning by rote, of mere factual information, to developing 
relationships—I might say causes analyses of t|ie reasons 
whv—the whv and the how, rather than the what and when 
merely, otherwise we would merely have a phonograph 
turned on and learn a whole lot of facts—jthat is the 
1429 reason why we want to bring to attentionl of pupils, 
of adults, of any who would be interested, the citi¬ 
zenship of New York City, the parents, the work and ac¬ 
tivities of a great institution like the American Museum. 

Of course it was not limited merelv to the educational 

*> 

department. There are curators there. And Dr. Sherwood 
and I feel that there are almost unlimited resources in the 
American Museum for as much time as could be given, and 
we would go on even bevond the local resources 
erage such as WNYC can give, to a national hook 
line if it were possible, though I do not suppose that is 
germane to your particular question here. 

I would like to say, though, that the services of some of 
these curators who are available are put at a minimum of 
$100 if thev were on a commercial basis. From [that up to 
$500. One man of the Museum is worth $1,000 Ion a com¬ 
mercial basis. 

Bv Mr. Joyce: 

Q. That is in broadcasting? A. Yes. No, I won’t say in 
broadcasting. I will say if the equivalent, though, were 
used for an evening engagement or a lecture it! would be 


of a cov- 
j-up in this 
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that. I do not know it would be charged in broadcasting. 
An engagement would be from $100 to $500 in general. And 
in one case, as 1 said, $1,000. Now all of that talent would 
be free. 

Q. Would be available? A. Would be available if we had 
time to express it. 

We have a connection between the American Museum and 
Columbia University, because the President of the 

1430 Museum is an Honorary Member of Columbia Uni¬ 
versity, and Dr. McGregor, who is a professor of 

zoology in Columbia University, has made all the models 
in anthropology in the section of Prehistoric Man for the 
Museum. And Dr. Gregory is both a professor in Columbia 
and in the American Museum. 

Q. Now just at this moment, Mr. Mann, let me interrupt 
vou. You mentioned that Dr. Butler is a trustee or an Hon- 
orary Member, or something, of your Museum. A. I be¬ 
lieve he is trustee, though I do not know. 

Q. Have you had occasion to discuss radio with him, or 
featuring of discussions or lectures or things of that kind 
over the radio? i A. Yes. I have seen Dr. Butler personally 
on that. 

Q. Recently? A. Yes. 

Q. Have you discussed with him any plans that they have 

in contemplation in connection with broadcasting ? A. Yes. 

Q. Through the medium of professors or otherwise, of 

Columbia University? A. Yes. 

* 

Q. Now would you just tell us what your discussion in 
connection therewith was? 

Mr. Weisman: We object to that, Mr. Examiner. Con¬ 
versation with some third person. 

Mr. Joyce: It is not a conversation. He is going to tell 
us that he has seen Dr. Butler, and discussed in connection 
with radio, educational broadcasts, and so forth, and what 
he learned was within the mind of Dr. Butler in con- 

1431 nection with the utilization of the radio, as you 
might say!—he might have been discussing that with 

him as an honorarv member of the American Museum. 

m/ 

Chief Examiner Yost: He may testify as to any plans 
or any results. , What Dr. Butler said, of course, is not 
admissible. 
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Mr. Joyce: No, we do not want to know what Dr. Butler 
said. 

Bv Mr. Joyce: 

» * 


Q. But you can tell us the gist of your conversation as 
regards any plans that Dr. Butler might have injconnection 
with the utilization of radio. 


Chief Examiner Yost: So far as thev relate to WNYC. 

* 

Mr. Spearman: Now wait a minute. 

Mr. Joyce: In so far as they refer to anything in connec¬ 
tion with radio. 

Mr. Spearman: Well, it is objected to in the first place, 
even if it only relates to WNYC, what Dr. Butlef has in his 
mind. 

Mr. Joyce: Let us put it this way: In so far as the issues 
in this proceeding are concerned. 

Mr. Spearman: Hearsay from Dr. Butler is objected to. 

Mr. Joyce: No hearsay: Actual information acquired 
bv this witness from Dr. Butler. 

Mr. Spearman: Yes, from Dr. Butler. 

Mr. Jovce: Dr. Butler. 

Mr. Spearman: Which is hearsay. 

Chief Examiner Yost: No hearsay evidence is admis¬ 
sible, of course. We all agree on that. The Exam- 
1432 iner has stated that he may testify as to any results 
or plans that have been developed by conferences. 

Bv Mr. Jovce: 

» % 

Q. Results or plans, and so forth through conferences 
that you mav have had with Dr. Butler. 

Mr. Spearman: We object to hearsay plans. Plans that 
other folks have that may have been told him. Tljat is pure 
hearsay. Can not be anything else. 

Mr. Joyce: Well now, I will tell you what my question 
runs to. Now that the witness has brought it up I am will¬ 
ing to take a chance on the witness’ statement. We have 
had testimony here from witnesses of this station WMCA- 
WPCH—not witnesses—we will sav a witness, that he had 
discussed with Dr. Butler, or had an assurance from Dr. 
Butler that they were going to utilize this WMCA station 
or WPCH station. And that is the gentleman, 4s I recall 




806 


CITY OP NEW YORK, DEPT. OF PLANT 


it—I am a little bit in doubt as to what he did testify to, 

but he is the gentleman who did carry around for a period 

of two or three rears in his mind certain wonderful 

♦ 

thoughts, novel, spectacular, or however you want to put 
them, and in a period of eight days he outlined a wonderful 
future for this Station WMCA. And one of the particular 
things, as I recall, that he laid stress on, was the fact that 
he was going to use this Columbia University faculty, the 
professors, and with the sanction and approval of this self¬ 
same Dr. Butler. 

Now I am going to take a chance of proving their case by 
having this witness testifv as to what his conferences with 
Dr. Butler disclosed in the way of utilization of radio. 

Now I don’t care whether he says WMCA or any 
1433 other station. I think in view of the fact that I am 
willing to take a chance on this witness—the Exam¬ 
iner would like to know having in mind that I tried to cross 
examine that self-same witness as to the many jumps he 
made from station to station, for one particular reason. 
To go as to his credibility. Now I am willing to take a 
chance on verifving the fact that he was an honest man 
when he made the statement as to his future plans in con¬ 
nection with starting out into a new line for this station, 
education, and getting away for a certain period from com¬ 
mercialism or jazz bands or advertising. And T think any 
conferences that this witness did have with Dr. Butler— 
and he is going to tell exactly the plans that he may have 
had for the utilization of radio—is a very pertinent thing 
in this proceeding. Because it is going to the credibility of 
a certain witness who has testified to his conversations and 
his plans from conversation or communications or other 
things with Dr. Butler. 

Chief Examiner Yost: How many times must the Exam¬ 
iner repeat that any plans that are proposed, or any pro¬ 
grams that are proposed to be broadcast by any of these 
applicants here is competent and may be testified to? Now. 
the Examiner has said that over and over, and he does not 
see why it need to be repeated. If this witness has any¬ 
thing to do with WNYC or proposes to broadcast programs 
by Dr. Butler or by any of the professors in New York City, 
any of the colleges, any of the schools, or anything what¬ 
ever that he has any personal knowledge of with reference 
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to broadcast hereafter proposed over this station, that may 
be shown. 

The Examiner must, and he necessar: lv is bound 

7 w 

1434 to limit the testimony within the personal knowledge 
of the witness. And before Mr. Joyce started his 

speech the Examiner said that any plans evjm, proposi¬ 
tions, that have been arrived at, may be shown. 

Now why do we have to discuss this thing ^o much? I 
have said it over and over and over, and my mind is just the 
same as it has always been, and I have said repeatedly that 
what they propose to do is perfectly proper here because 
what has been done by this Station and what is proposed to 
be done is largely to determine the issue here. 

Mr. Joyce: I am going to ask the question point blank 
and take a chance on the answer of the witness. 

By Mr. Joyce: 

Q. Did you discuss with Dr. Butler whether he had any 
plans formulated for the use of broadcasting through the 
medium of any of his professors on any radio station? A. 
Yes. 

Q. Will you tell us what the result of your conversation 
was in that respect? A. He said that he was very much 
surprised that 1 should ask him a question like that, because 
he said there were no contracts, and there could be none. I 
went further over to the secretary to corroborate this, the 
secretary of Columbia, because 1 wanted to know, I wanted 
to see whether we could use them in WNYC, or whether thev 
were contracted for by a commercial house. The secretary 
of Columbia Universitv said that Columbia University had 
not—that no radio station had contracted for the radio 
broadcasting services of any Columbia professor. 

1435 Q. Was that corroborated by Dr. Butler? A. It 
was. 

Mr. Newman: Mr. Examiner, I move that both of those 

7 

statements be stricken on the ground that the^ T are both 
pure hearsay, and immaterial besides. 

Chief Examiner Yost: Let them stand on tjhe record. 
They speak for themselves. 

By Mr. Joyce: 

Q. Continue your statement. I am glad of that inter¬ 
ruption. Continue your statement about the plans of your 
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Museum. What the plans of vour Museum are. A. Our 
plans contemplate the articulation, as I was saying, with 
Columbia. Any professors that we might be able to get 
in conjunction; with curators of the American Museum 
would be most welcome. And I expect through what Dr. 
Sherwood has said, and from what I know of the natural 
connections that I have mentioned here already, that we 
have men who are both Columbia professors and members 
of the Museum staff, we will be able to amplify the educa¬ 
tional resources available over radio. 

Now that is not merely a pipe-dream. It is the plan of 
the American Museum to blaze the wav in this. We are 
joining with any other museum or any other institution 
in New York City in utilizing WNYC in bringing to the 
attention of college students the things that they might 
find in the American Museum. Dr. Osborne has particu¬ 
larly expressed in the last two years, and he has brought 
it up before the educational staff, that he wants to have 
universitv students utilize the resources and labora- 

mf 

1436 tories of the Museum. 

And to that end it is our intention over WNYC, 
if we can get the time—we have not been able to get it 
over any other—to broadcast such particulars as the open¬ 
ing of a new hall, the inter and the intra mural activities 
of the Museum new lectures. Activities of the sort that 

we feel would interest the universitv students—T am not 

* 

speaking of the general public, I am speaking of the uni¬ 
versity students and professors, in new things that come 
out in the Museum. And also in utilizing new plans. 

I would like to speak of one plan that T have, and that 

was the basis of the radio talk over WNYC. It is what I 

call “Indoor Nature Trails”. Within the last five vears 

• 

outdoor trails have been instigated. They started at 
Tuxedo Park bv Dr. Lutz of the educational staff of the 
American Museum. They spread all over the United 
States. Most of the people coming to the institution are 
without guides, and it seemed as though there ought to be 
in the Museum available some sort of directions or a guide 
sheet which would show there what I would sav if I took 
my class or a group through the Museum. And so I have 
worked out what I call Indoor Nature Trails for birds, for 
the Hall of Fishes, and for Darwin Hall. And I am now 
working on the Hall of the Age of Man. 
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Tn those I give such counsel, such questions as I would 
give them if I were there personally. These are printed 
and they are available for students, for boy scouts, for 
parents, for any one who comes to the Museum. 

Now it is one thing to have them thei*e, but it is 

1437 entirely another thing to reach your audience and 
let them know they are there in the Museum. And 

that is one of the things that I hoped to get by that radio 

talk. Onlv fifteen minutes. I don’t know how manv were 
♦ • 

listening in. There is no wav of knowing how manv were 
listening in. But we are hoping by keeping at it in this 
way of projecting out this information through the zone 
of the city, that we will be able to help the people to more 
and more utilize the magnificence of that Museum which 
so manv do not know about. It is right witliin five-cent 
fare. 

I was speaking however first of university students. I 

should like to couple with that the classes in our high 

schools. WNYO put up a plan to us in the Museum of 

projecting a talk and having slides illustrating the same 

in the schools. I verv reluctantlv had to sav no. It shows 

• * ♦ 

that I am certainly not biased in the matter of radio edu¬ 
cation, because I believe in any kind of education that is 
constructive. 

I showed them verv clearlv that in the double sessions 
schools, coupled with the single session, coupled with the 
fact that their curriculum is so different in different high 
schools, coupled with the fact that we have no radio facil¬ 
ities, except in auditoriums, which are already occupied— 
in mv own school I know right this minute there must be 
anvwhere from 500 to 1500 studving in that auditorium— 
we can not put a radio program on in there and interrupt 
their work—coupled with the fact that we hare still got 
to sell the idea of a novel form of education to teachers— 
though some are progressive—all those things put to¬ 
gether mean that we have got to keep at this thing. 

1438 One radio program, no matter how important it is, 
or on whatever theme, over WNYC or 1YOR or anv- 

i 

thing else is not enough. 

I would like to say at the same time that ouf feeling in 
the Museum has been, and it is based on my own expe¬ 
rience, which I will refer to, that it is very, very difficult 

53—5695a 
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at the present, time to get time for educational programs 
over any other station than WNYC. I am not referring 
particularly to WMCA. It was my experience last De¬ 
cember at the Children’s Science Fair, for which I was 
asked to give a radio talk on an interpretation of some 
scientific topic, which I accepted, that it was postponed to 
a time when I could not do it. I had a lecture in the Col¬ 
lege of the City of New York. I suggested a substitute, 
and that was Dr. Benedict, Professor of Botany in Brook¬ 
lyn College. I think his time was postponed. 

Bv Mr. Jovce: 

•> •> 

Q. Now if you know. You are not sure? A. I am not 

absolutely sure. But I am sure of the fact that Dr. Meister 
* 

of Teachers Training School, New York Teachers Train¬ 
ing School—he was the last speaker allotted on the pro¬ 
gram; he was going to give a broadcast of a science club 
in operation, and he couldn’t put his program on because 
his time was gone. I assume it was taken up by some ad¬ 
vertising firm. I have been told that that was the practice. 
I don’t know why. But it was postponed, and he couldn't 
do that, and it was abandoned entirely. Dr. Meister is a 
very high grade scientist. He regretted it, but that par¬ 
ticular phase of the program went out. 

Q. Are you familiar, Mr. Mann, with the number 
1439 of visitors throughout the year to the Museum? A. 

No, I could not give you the figures. T could get 
them, but that would be kept by the statistician of the 
Museum. I do not know it. It is in the millions. 

Q. Have you any preference in making your broadcasts 
as to the time that you might wish to use? 

Chief Examiner Yost: Do you mean the use of the day 
or night for his broadcasts? 

Mr. Joyce: Yes, the use of the day or night. 

Bv Mr. Jovce: 

• + 

Q. Have you any particular time that you would prefer? 
A. Yes: early evening would be better for our purposes 
than any other time. 

Q. When you say “early evening”, what hours have you 

in mind? A. I have no hours myself in mind at all. If you 

want me to tell you what Dr. Sherwood prefers I can tell 

vou that. 

* 
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Mr. Spearman: We object to hearsay. 

Bv Mr. Jovce: 

* * 

Q. Do you know the hours that Dr. Sherwood has in 
mind? A. Yes. 

Mr. Spearman: We object to that. 

By Mr. Joyce: 

Q. What hours are those? A. I know what he told me. 

Mr. Weisman: Go ahead. Let him go ahead. 

Mr. Spearman: He ruled it out. 

The Witness: ! 

A. I said early evening. I think that will cover it suffi¬ 
ciently anyway. I can give you the exact hours that 
1440 he told me. 

By Mr. Joyce: 

Q. Well, do you know of the hours that lie |has in mind 
that he prefers? A. I don’t know whether he prefers this. 
I know that he said he would take alternate jWednesdavs 
from 8:15 to 8:30 until June. He sent me a telegram to 
that effect, and he told me that verbally. 

Mr. Spearman: Just a minute. Mr. Examiner, after 
that question was asked I objected to it and the Examiner 
ruled on it, and ruled it out. 

Mr. Joyce: Well, I will have it stricken. 

Mr. Spearman: Just a minute. And then lie turned 
right around and asked the same question and got the an¬ 
swer in. I think the whole works ought to be stricken from 
the record, especially after the Examiner has ruled on it. 

Chief Examiner Yost: The Examiner repealed that it is 
almost impossible to keep out of the record ^natters that 
are purely not admissible. But he has also said that if 
such matters do get into the record they will be disre¬ 
garded when he comes to make up his report and his 
recommendation. Because the hearing must be decided 
upon matters that are material and that arc admissible, 
and not upon things that are not admissible. Of course we 
can not try it on hearsay testimony. 
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By Mr. Joyce: 

Q. In your experience what is your opinion as to the 
hours f A. Well, I think it would rest entirely upon 

1441 the audience that vou would want to reach. And 

* 

also upon the availability of the speakers. The 
curators would obviously be available from their labora- 
torv work—if thev want to refer to certain things there in 
the Museum—during the day time. And if you are broad¬ 
casting to reach schools it would have to be in the day time. 
If you are broadcasting to reach parents my judgment 
would be that I would prefer early evening. Xow what Dr. 
Sherwood has in mind I don’t know. I know what I want. 
I would like to have earlv evening. 

Q. You have stated that you knew what Dr. Sherwood 
preferred. Dr. Sherwood did tell you what he preferred? 

A. Xo, I didn’t say what he preferred. I say what he 
would like to use. 

Q. Oh, what he would like to use? A. Yes. I don’t know 

whv he would like to use that. I couldn’t tell vou that. 

* » 

Q. What period of the year are these lectures or broad¬ 
casts of yours given? A. What do you mean—what period 
of the vear? 

Q. If you know? That is, from January to December? 
A. They are not given in the summer when the schools are 
out. I understand it, though I do not know about that abso¬ 
lutely. 

Mr. Joyce: That is all. 

Cross-examination. 

By Mr. Weisman: 

Q. Just one question, Mr. Mann. During what 

1442 hours of day or night is this Museum open? A. 
From 9 in the morning until 5 every day, except 

Sundays, when it is open from 1 until 5. 

Mr. Weisman; That is all. You are excused. 

Mr. Xewman: Xo questions. 

Redirect examination. 

Bv Mr. Jovce: 

• • 

Q. Are there any lectures given in any part of the 
Museum building other than between 9 and 5? Are there 
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any lectures given? A. Oh, yes, yes, indeed. The New 
York Society of Biology Teachers meet there every month. 
And the New York Academy of Science has all of their 
affiliated societies—I think there a to twelve of them—thev 
meet there every evening which the Museum is open and 
they are actively engaged. 

Q. That is, it is open to the public after five o’clock? A. 
No, not open to the Public after five. Except for certain 
receptions and special engagements it might be. There are 
special occasions, but not regularly. 

Q. Well, these lectures would be given from die studio of 
WNYC or from the Museum? A. I gave mihe from the 
platform of the Museum auditorium. I don’t know what 
hook-up they might use other times. I believe Mr. Can- 
had to go down to WNYC when he gave some of his. But 
I don’t know absolutely. I only speak of myself. I gave 
mine from the auditorium. 

Mr. Jovce: That is all. 

* 

Air. Weisman: That is all. 

1443 Chief Examiner Yost: The witness i^ excused. 

(Witness excused.) 

Mr. Joyce: Mr. Perry. | 

Whereupon Armstrong Perry was called as g witness on 
behalf of Station WNYC and, having been firsf duly sworn 
by Chief Examiner Yost, testified as follows: 

Direct examination. 

Bv Mr. Jovce: 

* » 

Q. State your full name? A. Armstrong Perry. 

Q. Mr. Perry, will you tell the Examiner just what your 
activities are? A. I am the Director of the Service Bureau 
of the National Committee on Education bv Radio. 

mf 

Q. Mr. Perry, what are the activities of th^t particular 
bureau? A. We gather information on education by radio 
and on broadcasting stations, and make it available to any¬ 
body who has any reason for being interested in it. We 
do what we can to assist educational stations iji their hear¬ 
ings before the Federal Radio Commission. 

Q. And in the course of your activities in connection 
with that particular organization have you mad^ any studies 
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in regard to radio and its effects generally on the public and 
as applied to the public? A. I have. 

Q. Along what lines? A. I have visited broad- 

1444 casting stations, many of them, here and in Europe. 
I have talked with officials of the Government, the 

officials of broadcasting stations, the officials of colleges 
and universities. I have followed in a general way the 
literature of broadcasting, and particularly articles, books 
published about education by radio. 

Q. Have you written articles or books in connection with 
the same matter? A. Yes. 

Q. Mr. Perry, have you had occasion or have you in the 
past testified before the Federal Radio Commission or any 
of its Examiners in any capacity or for any particular pur¬ 
pose? A. Yes. 

Q. Just state for the benefit of the record what those 
have been, to the best of your recollection? A. I testified 
at the hearing on an application of the State of Wisconsin, 
or some branches of its State Government, for permission 
to combine two broadcasting stations into one. I testified 
in the hearing concerning the application of Station WOW 
in Omaha, Nebraska, for facilities used by Station WCAJ 
in Lincoln, Nebraska. 

Q. Now when you testified in those proceedings that you 
have just mentioned you were testifying for what particular 
purpose? 

Mr. Spearman: Mr. Examiner, what has that to do with 
it ? I object to it. 

Chief Examiner Yost: I presume he is trying to qualify 
him. 

1445 Mr. Jovce: Pardon me? 

Chief Examiner Yost: I say the purpose of the 
question is, I presume, to qualify the witness and to show 
his experience. .It will have to be related, of course, to 
WNYC, to this application. 

Mr. Joyce: I jwill connect it up. Read the question, 
please. 

(Thereupon the question was read by the Reporter, as 
above recorded, as follows: 

“Q. Now when you testified in those proceedings that 
you have just mentioned, you were testifying for what par¬ 
ticular purpose?”) 
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The Witness: 

A. I was bringing out facts concerning the desirability 
of having certain broadcasting facilities usec| for educa¬ 
tional purposes in control of the public officials who have 
the responsibility for public education. 

By Mr. Joyce: 

Q. Now the articles that you have mentionedi Mr. Perry, 
that you have written, or the books, what were they in con¬ 
nection with, and what did they contain? A. The first was 
a pamphlet published by the Payne Fund in New York con¬ 
cerning education by radio. It covered the history of edu¬ 
cation bv radio up to the summer of 1929. More recently 
I have written for the United States Office o:’ Education 
biennial survey of education in the United States, a pam¬ 
phlet entitled 4 ‘Radio and Education.” 

Q. Have you made a survey of the United States as re¬ 
gards educational stations ? A. In 1929 I visited every 
state in the Union and interviewed the officials of 
1446 public education, and also the officials of some broad¬ 
casting stations, and made a general investigation of 
the use of radio in education. 

Q. Have you listed and reported—if report.js have been 

made—to anv Federal bodies the stations that vou consider 
%, %/ 

educational stations? A. Yes. While I was serving as 
specialist in education by radio at the United States Office 
of Education one of my duties was to maintain a list ,of 
educational stations, and as Director of the Service Bureau 
of the National Committee on Education by Badio it is a 
part of my duty to maintain such a list. 

Q. Mr. Perry, did you list station WNYC as an educa¬ 
tional station? A. Yes. 

Q. Now do you know or have you listed any other station 
in the metropolitan area of the city of New York serving 
the public within that area—any other educational station? 

Mr. Spearman: Just before you answer that. Mr. Ex¬ 
aminer, unless the facts upon which listings might be based 
are within the personal knowledge of this witness, his list¬ 
ing has no probative value. And I object to it ^joing in. 

Chief Examiner Yost: It would be a matter of his per- 
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sonal opinion. The Examiner is giving very wide latitude 
here. You mav cross examine him on matters about which 
he is testifying. 

The Witness: 

A. WNYC is the only station in New York on my list. 

1447 Bv Mr. Joyce: 

Q. In your opinion, Mr. Perry, are there any stations in 
that same area performing the same functions or perform¬ 
ing* the same service to the public within that area as 
WNYC ? 

Mr. Newman: That is, if he knows what WNYC is doing. 

Mr. Spearman: If he knows. 

Chief Examiner Yost: Yes, if he knows. Unless Air. 
Perry has personal knowledge of what the stations are all 
doing the Examiner would not regard that he is qualified. 

Mr. Joyce: Exception. 

Bv Mr. Jovce: 

* •> 

Q. I)o you know the functions that station WNYC is per¬ 
forming? A. I have listened to WNYC and I know that 
many of its programs are of an educational nature. I have 
followed its reports, I have written to its officials for copies 
of their logs, and have studied them, and from such sources 
I know that it is an educational station. 

Q. Now from your experience and the service and the 
various investigations that you have made for the purpose 
of advising any bureaus or departments or any particular 
commission or division of the Federal Government, state 
governments, or other governments, would you state what 
your opinion is as regards the use of the radio in connection 
with the public generally and the education thereof? 

Mr. Spearman: “Generally” he said. Now let us limit 
it to WNYC, Mr. Examiner, and unless he does, I object 
to it. 

Mr. Jovce: Strike that out. 

Bv Mr. Joyce: 

» * 

Q. Mr. Perry, will you give your opinion as re- 

1448 gards radio and the particular uses it should be put 

to as applied to education? 
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Mr. Newman: I think that question is objectionable. 

Mr. Spearman: The same objection. 

Chief Examiner Yost: Yes. We are not trying a general 
question here. We are trying specific issues. Now the Ex¬ 
aminer has said repeatedly that anything of an educational 
nature that this station proposes to do or thaj it has done 
of course may be admitted as competent testimony. 


WNYC fills 


By Mr. Joyce: 

Q. Is it your opinion that a station such as 
or is a necesary need for the public? 

Mr. Weisman: That is objected to. 

Mr. Spearman: That is the question that tlhe Commis¬ 
sion is going to have to answer when it makcsi its decision 
on this case. It is not a question which is susceptible of 
proof by expert witnesses at all. Facts are what this Ex¬ 
aminer wants. 

By Mr. Joyce: 

Q. Does an educational station in your opin 
public need? 


on, serve a 


Mr. Spearman: No, that is the same thing I s^iid, that the 
Commission is going to answer when the facts particularly 
relating to the three stations whose applications are bein 
heard are presented to the Commission for decision. 

Mr. Jovce: I have not mentioned anv stations at all. 


cr 


|d upon the 
of this sta- 


Chief Examiner Yost: Yes, it must be base 
programs broadcast or the public service record 

tion heretofore made—of course the record would 

i 

1449 have to be made in the past—and what |it proposes 
to do. Now if it is all to be given to Education I 
would be glad to have that shown; I would be glad to have 
the character of the education broadcast shown, both in the 
past and the future, but it must relate to the station. 

Mr. Spearman: And the personal knowledge of the wit¬ 
ness. 

Mr. Joyce: Here is a man who has made a sp 
of education by radio. He is a man who has test 
this Commission as an expert on education by r|idio. And 
I am asking his opinion at the present time. 


|ecial study 
tied before 
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Mr. Spearman: And the witness admits that what he 
knows about WNYC is from self-serving statements made 
by that station and its employees to him either in corre¬ 
spondence or by their sending logs of the station. 

Chief Examiner Yost: The Examiner is willing to sav 
frankly that he thoroughly believes in educational broad¬ 
casts; believes they should have a very large part in the 
programs of stations. He has said so in his reports. He 
has lauded stations for their educational programs; he has 
commended them for it, and indicated that the recommenda¬ 
tions for renewal of license would somewhat depend upon 
the use made of available talent from educational institu¬ 
tions. He is in hearty sympathy with it. 

Bv Mr. Jovce: 

Q. Mr. Perry, have you listened over WNYC? A. I have. 

Q. You have turned to WNYC to get certain character 
of broadcasting? A. Yes. 

1450 Q. Whv did vou turn to WNYC to listen ? A. Whv 
did I? 

Q. Why ? A. 1 have more confidence in educational pro¬ 
grams coining from stations that are under the control of 
public officials than I have in those which come over sta¬ 
tions which have a commercial objective. 

Q. Did you turn to WNYC with any specific idea in your 

head as to why vou wanted to listen over that station at 

« • 

that particular time you turned the dial to that station? 
A. Yes. 

Mr. Newman: 1 submit an answer to that would be objec¬ 
tionable and inadmissible. 

Mr. Spearman: What he heard is what we want to know. 
Not whv he listened. He mav have had confidence or lack 
of confidence, and he might have been disappointed either 
way. What he heard is the only thing that is admissible. 

Bv Mr. Jovce: 

» * 

Q. Are you familiar with the sum total of colleges in the 
city of New York? The number of colleges in the city of 
New York? A. No, I am not. I know the University of 
New York, the College of the City of New York, Fordham 
Universitv, Brooklvn Polvtechnic. But I do not know the 
exact number of institutions of that sort in the city. 
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Q. Arc you familiar with the broadcasting of other sta¬ 
tions than WNYC? A. Yes. 

Q. What, in your opinion, from your listening-in 

1451 on those stations will you receive on turning to that 
particular station? 

Mr. Spearman: Now Mr. Examiner, let us limit the case 
to the stations involved. There are 612 in the United 
States. And there are onlv three involved here. Let us 
leave the other 609 out. And I object to going into any 
of the other 609. 

Bv Mr. Jovce: 

Q. What, in your opinion, Mr. Perry, will be the charac¬ 
ter of a program that you will receive when you listen in 
on WNYC, from your experience as a listener to that 
station? 

Mr. Newman: That is pure conjecture, Mr. Examiner. 

Chief Examiner Yost: Mr. Perrv mav give an estimate 
of a program over WNYC that he has heard. I think he is 
sufficiently qualified to do it. 

Bv Mr. Jovce: 

Q. What, in your opinion, is the character <^f the pro¬ 
gram that you receive over WNYC, educationijl or other¬ 
wise? 

Mr. Spearman: Now Mr. Joyce, let us get one essentially 
necessary question to the gentleman before allowing him to 
do that. As lawyers we all appreciate the fact that we 
want to know how much listening he has done pn WNYC. 
We want to get that definite so we can determine how much 
he has had on which he liases his opinion. You can not give 
opinion evidence unless and until you first give the facts. 
Let us get the facts, Mr. Joyce, first, how much listening 
he has done on WNYC. 

Mr. Joyce: Y"ou can do all that, Mr. Spearman, on 

1452 cross examination. 

Mr. Spearman: The other is inadmissible until 
that is done. Then if he does not want to do tfyit I object 
until it is done. That is a necessary prerequisite^. It is one 
of the oldest and most commonly used principles, that everv 


lawyer in Europe and the United States is famij 


iar with. 
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Mr. Joyce: I will ask the Reporter to read the question. 

Chief Examiner Yost: Read it. 

(Thereupon the question was read by the Reporter, as 
above recorded, as follows: 

“Q. What, in your opinion, is the character of the pro¬ 
gram that you receive over WXYC, educational or other¬ 
wise ?”) 

Chief Examiner Yost: The witness may state what pro¬ 
gram he lias heard over WXYC, and he may give his esti¬ 
mate of it. 

Mr. Spearman: That is all right. 

The Witness: I am unable to state any details of pro¬ 
grams that I have heard. I have heard addresses by public 
officials. I have heard programs from the Board of Edu¬ 
cation. Every program I have heard, so far as I recall, 
has been of an informational or educational nature. 

Mr. Jovce: That is all. 

* 

Chief Examiner Yost: Anv cross examination? 

* 

1453 Cross-examination on behalf of Stations WMCA 
and WPCH. 


Bv Mr. Weisman: 


Q. Mr. Perry,, who pays your salary? A. The Payne 
Fund, Xew York City. 

Q. The who? A. Payne Fund, P-a-y-n-c F-u-n-d. 

( t ). What is the nature of the organization? A. It is a 
philanthropic educational fund. 

Q. Did you want the Commission to understand that a 


person who broadcasts over Radio Station WXYC is neces¬ 


sarily more qualified than a person who happens to broad¬ 


cast over another radio station? A. I have more confi¬ 


dence in statements coming from WXYC. 

Q. Well, supposing the same person were broadcasting 
over another station; would a lecture by the same man 
have the same value to the listening public? A. Well, it 
might or it might not. 

Q. In your opinion the same speaker lecturing over 
WXYC is of greater value than that same speaker speaking 
over another station? A. I have more confidence in his 
statements from WXYC than from a commercial station. 
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Mr. Weisman: That is all, Mr. Perry. 

Chief Examiner Yost: Witness is excused, 
witness. 


The next 


York De- 
of jobless 


1454 Thereupon Edward C. Rybiki, produced as a wit¬ 
ness on behalf of Station WXYC, having been first 

duly sworn, was examined and testified as follows: 

Direct examination. 

Bv Mr. Jovce: 

•/ % 

Q. Mr. Rybiki, will you give your name to the reporter? 
A. Edward C. Rybiki, Director of the Free Employment 
Agencv of the Department of Public Welfare, Citv of New 
York. ‘ 

Q. Mr. Rybiki, just what are your connections or activi 
ties there? A. My position in the City of New 
partment of Welfare is to register the thousands 
men who come there and through every means possible to 
obtain jobs for these men and women. 

Q. Will you tell in your own way, Mr. Rybiki., just how 
this particular department or division or whatever it is 
called functions? A. In the first place, our offices are estab¬ 
lished at 59 Leonard Street in the Citv of New York, and it 
is our duty not only to register these thousands 'sVho gather 
there daily, between five and ten thousand, but! use every 
effort and means to obtain jobs for them. We send out 
thousands of letters, send releases to the newspapers, and 
make appeals to the radio stations to do our broadcasting, 
in order that we make contacts with employers 
terest of these men and women. 

I am going to give you an idea as to the enorrriitv of this 
work. Last year, that is the year 1931, we 

1455 78,000 men and women, and of these we obtained 
43,000 jobs, due to these agencies that I have 

enumerated. 

Q. Now, Mr. Rybiki, will you tell just what 
the utilization of facilities over the radio and 
ticular radio stations you utilize? A. We hav^ been the 
first to use the radio in effecting contacts, and tyist winter 
during the first snowfall we were the first to broadcast that 
the City of New York was desirous of engaging men for 


in the in- 


you do in 
what par- 
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the snow removal. We have also on occasions issued an 
appeal over the radio to the jobless that we were desirous 
of engaging for some employer men in a particular type 
or character of work. 

Q. Now will you tell, Mr. Rybiki, just what your con¬ 
tacts are and how the radio brings vou in touch with the 
jobless or tho«;e interested in furnishing jobs or positions 
to those seeking them? A. We use WXYC every Satur¬ 
day, and during the week when we have a message to de¬ 
liver, but we have a fixed date over WXYC, and as a result 
of this cooperation between the City of Xew York’s Free 
Fmplovment Agencv and WXYC we obtained last vear 
4,700 jobs. 

And to .give vou an idea as to the value of being able 
to get a station at such times as we needed it without anv 
interference, one of the leading clothiers of the Citv of 
Xew York called on us for 50 salesmen. He had to have 
these men the verv next morning, and that dav, with the 
cooperation of WXYC, we broadcast continually during 
that dav, and the next morning we had the men that this 
clothier wanted: an evidence of the fine cooperation 
1456 and the value of -XYC as a medium of making con¬ 
tacts with both employers and the jobless. 

Q. You could, Mr. Rybiki, obtain certain results if you 
used a station other than WXYC, could you? A. T don’t 
get that question. 

Q. Could you have obtained in connection with getting 
those results a certain percentage, if not a hundred per 
cent, of those jobs that you did fill through the medium of 
a station other than WXYC? A. Xo, we could not have 
obtained the cooperation, for this reason: While T will 
say that other stations have given us much of their co¬ 
operation, I mqan they have been sympathetic, but the 
fact that they have these commercial programs, we were 
denied when we needed the station most their support. 

Q. Well, do you mean by that that you feel to properly 

carry out that which you are trying to do you should have 

certain specified hours on certain specified days, or just 

what do vou mean bv that? A. When we know that we 
• • 

have a specified hour we prepare a program on the unem¬ 
ployment question in our appeals to employers, and also 
deal with questions associated with unemployment, like 
unemployment insurance and various questions of eco- 
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that station, 
ive anv com- 


nomics, all linked up with unemployment, a}id when we 
have a station that we can use at an established hour we 
prepare our talks to fit in with the programs of 

Q. After a talk over this radio do you recef 
munications or telephone calls or personal callk that would 
justify you as to people that might be listening; in? 

I 

1457 Mr. Weisman: We concede on the record the value 
of those broadcasts for that purpose. 

Bv Mr. Jovce: 

* • 

Q. Have vou anv method bv which you might be able to 
estimate the good or the result of vour broadcasts over 
WNYC? A. Yes. We kee]) a record of those returns, both 
letters and telephones. We have a record of that in our 
statistical department. 

Q. Could you refer to that if you have it anc| tell us just 
what that amounted to? A. Yes. Last year I mentioned 
in my report which I broadcast over WNYO last Saturday 
morning; that of the jobs coming to us last year we have a 
record of 4,700 coming as the result of the WNYO broad¬ 
cast. 

Q. And you base that particular number that you stated 
thereon what? A. On the contacts that WNYO has been 


able to make with both home owners and ei 
general. 

Q. When vou sav “WNYO” vou mean- 

» • • * 


i pi overs in 

A. Munici¬ 
pal broadcasting station, as a result of our broadcasting 
over that station. 

Q. You mean your particular, what do you calil it, agency, 
through the medium of WNYO? A. Yes. j 
Q. Have you sought time on stations other than WNYO 
for the purpose of broadcasting that identical [same thing 
that you do broadcast on WNYO? A. Yes, sir. 

1458 Q. What was the result of that seeking of time 
on other stations? A. The radio stations in general 
have sponsored it. but only for a limited time. They would 
only permit us to broadcast—they would accept bur request. 

Q. They were willing to aid you? A. Yes, but there were 
certain obstacles there that we regret were interposed as 
a result of their commercial programs. We luive had ex¬ 


periences with stations where they had us am 
broadcast and because of the making of a contl 


ouneed for 
ract or ac- 
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cepting some commercial program we were denied that 
privilege at the last minute. 

Q. How much time do you actually broadcast over 
WNYC? A. YYe broadcast 10 minutes everv Saturdav, 
and we have a date in the middle of the week, say Thurs¬ 
day, we have requested more time there, because we recog¬ 
nize that while the press and the radio are our only means, 
plus the letters and so forth, the radio has been outstand¬ 
ing as the medium of contact with the employers. 

Q. Have you sought more time than you are using at the 
present time? A. Yes. 

Q. From WXYC station? A. Yes, sir, I did, and I re¬ 
gret to have been denied that because tliev have not the 
time to give us. The programs were filled with other mat¬ 
ters and we could not get the time that was necessarv. 

Q. Do you feel that if you had more time you would get 
greater results than von have obtained on the time 
1459 that von have been utilizing? A. Absolutelv. 

Q. Have you any particular time of the day that 

von feel would he better than other times of the dav or 
* • 

night to broadcast? A. AYe are anxious to get time everv 
morning and in the evening; in the morning for the house¬ 
wife who may need a mother’s helper or houseworker, and 
in the evening the employer, the man of business; in other 
words, to serve both ends, the home and the employer in his 
factory or store or whatever branch of industry that he 
mav conduct. 

Q. Have you in your possession any data before you on 
which you would say that the number of positions that you 
have filled would apply more to housewives or business 
men ? A. Xo, 1 have not. 

Q. You could not sav that from anv data vou have with 
you or from your own recollection? A. Xo, I have not. I 
would have to refer to my records in the office. 1 did not 
bring any of that. But I will say this. Both are valuable. 
The evening hours are best for us because we get in touch 
with the employer, whereas the morning hours are only the 
housewife. 

Q. Yes; in the evening hours you can get in touch with 
both the housewife and the employer, where in the morning 
hour vou can get in touch with the housewife onlv? A. 
Yes. 
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Q. Now, do you feel that for the purposes or the objec¬ 
tives that vou have in mind vour broadcasts should 

1460 be on certain davs at certain times so that vour lis- 
teners-in will know that your particular department 

or this bureau will be on at that certain hour? A. Yes, 
and I will explain the reason why I feel thai. We could 
arrange programs dealing with the present economic situa¬ 
tion, if we knew specifically that we had a set hour which 
could be used for our message, plus an appeal to employ¬ 
ers for jobs. You see, Mr. Joyce, there are sc\ many rami¬ 
fications in connection with unemployment ^nd with the 
activities of the Department of Welfare thjit with this 
limitation of time we are denied the privilege of giving to 
the citizens and the taxpayers of New York an accurate 
estimation of the work that is being done by their depart¬ 
ments in connection with unemployment relief,. 

Q. Now, do you do these broadcastings yourself per¬ 
sonally? A. I do most of them, and then we have members 
of the staff do them as well. 

Q. And you arrange as to who will broadcast? A. Yes, 
sir. 

Q. Do you outline what they will broadcast? A. Yes, 
sir. I have a letter here. Last Saturdav I left hastily, 
or Friday, and I arranged with a man to do broadcasting 
for us, and it was mv privilege to introduce this man 
before his talk, in which I thank the radio audience of NYC 
for its frank cooperation. I don’t know whether it has any 
value or not. 

Q. What is that letter? A. I say it is just an introduc¬ 
tion of the speaker of the morning hour that I intro- 

1461 duced and in connection made a report j)f our stew¬ 
ardship to the citizens of the city through the me¬ 
dium of NYC, in which I mentioned the number of jobs 
that were obtained and thanked the friends of NYC for 
their cooperation. 

Q. May I see the letter? (Letter was handed to Mr. 
Joyce.) Just give us what your speech of introduction was 
on that occasion. A. In introducing this man T stated: 

“Ladies and gentlemen, I am happy to report to you the 
activities of the City Free Employment Agency of the De¬ 
partment of Welfare for the twelve months ending Decem- 

54—5695a 
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ber 31, 1931. 78,000 persons registered at the bureau for 

this period, and the jobs obtained amounted to 43,000.’ ’ 

Q. 43,000? A. Yes. 

Q. I thought you said-A. Oh, this is the activities 

of the bureau for the air: 

4 ‘In this connection I wish to remind vou that while 90 

•> 

per cent of the jobs were of a very temporary nature, last¬ 
ing only a day or two, these jobs were most welcome, be¬ 
cause of the great value in bringing relief to the thousands 
now in the third year of unemployment. 

, “To the friends of this station who haye been so generous 
in their cooperation with the City Free Employment 
Agency I wish to make acknowledgment that 4,700 

1462 jobs came through the aid of those friends. I am 
happy to express to you the thanks for this kind and 

appreciative aid.” 

And then I introduce this man. 

Q. I think you have stated that you based the employ¬ 
ment of 4,700 through the medium of WNYC broadcasting 
on certain given facts. That is, on what do vou actuallv 
base the 4,700, in view of the fact that there were forty 
some odd thousand that you did place in jobs during that 
same period of time? I just don’t recollect that. A. We 
have a statistical department, and invariably a woman or 
man will call and he will mention where he got this informa¬ 
tion from, and then we get letters from employers and home 
owners as well, and we keep a record of these letters and 
telephone calls. 

Q. And on that you base the fact that 4,700 were through 
WNYC? A. Yes, and speaking over WNYC I have men¬ 
tioned the number of jobs that came through that medium, 
in connection with the report. 

Q. Have you applied to other stations to broadcast? A. 
Oh, yes. 

Q. Have you been given time by other stations? A. On 
some of the stations, yes, but invariably they only agreed to 
make the announcement for us. 

Q. Was that k definite time given to you that you could 
assure yourself was yours? A. No, no definite time. 

1463 Q. Was that understood when it was given to you? 
A. We have probably one or two stations that have 
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given us a five-minute period for a certain day, and then we 
would sometimes get the time and sometimes they would 
notify us in advance that they regret that something had 
occurred that they could not let us have it. 

Q. What particular stations have you endeavored to get 
time on? A. Practicallv all stations, Mr. Joyce, all sta- 
tions. 

Q. And that would include the Station WMCA? A. Yes, 
sir; all stations. 

Q. WPCH? A. Yes. 

Q. Did they give you time? A. WPCH gave us some 
time. They gave us a noon period for which ^ve were pro- 
foundlv grateful. I think they gave us two dr three live- 
minute periods, wasn’t it? I think something like that, but 
that was only for I think two or three broadcasts. 

Q. You mean limited time over a period, not limited time 
as to a particular broadcast? A. I think they gave us, I am 
not sure, two or three periods of time between 1*2 and 1 
some months ago, some months ago. Other stations would 
compromise by saying, “We will announce this at inter¬ 
vals,” but they would only agree to do that probably a day 
or two. In other words, we were never sure at any time 
over any of these other stations. 

Q. How much time are you now using on WNYC? 
1464 A. We use ten minutes everv Saturdav morning and 
occasionally we get, when the station has room for us, 
on Thursday 10 minutes, 6:05 to 6:15. 

Q. And how much would you like to have? A. I believe 
we could use about an hour a week. 

Q. An hour a week. Over the week? A. Yes. 

Q. At a specified time on which you could depend that 
vou could have? A. Yes. 

Mr. Joyce: I think that is all. 

Cross-examination on behalf of Stations WMCA and 
WPCH. 

By Mr. Weisman: 

Q. Mr. Rybiki, how long have you been on this present 
job? A. About 17 months. 

Q. And have you cooperated with other agencies, similar 
agencies, in the City of New York? A. Yes, sir. 
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Q. Now, your evening time on WNYC has been irregular, 
hasn’t it? AJ On Thursdays. We get Thursdays; yes, 
sir. 

Q. At irregular times? A. Every second week. We are 
sure of every second week. 

Q. At what hour of the day or night? A. 6:05 to 6:15. 

Q. Did you ask for any specific time on WPCH? 

1465 A. No. They volunteered that themselves. 

Q. And did they ever refuse you any requests for 
that time? A. Let me get vour question. I want to do 
justice to WPCH. 

Q. What I want to know is this: Did you ever request 
any time on WPCH for your purposes and were turned 
down for any reason? A. No. I said that WPCH had 
given us two or three five-minute periods during the lunch 
period. 

Q. And that is what you asked for? A. No; we asked 
for more time. 

Q. How much time did you ask for? A. Oh, I cannot 
recall. 

Q. I want to know and I want this record to show 
whether vou were ever refused anv time bv WPCH or 
limited in vour time. A. If my mind recalls rightlv, I think 
that WPCH have given us two or three five-minute periods. 

Q. We have heard that. You see, I make the claim, Mr. 
Rvbiki, that we never limited vou or refused vou anv time. 
I want to know if that is correct. A. No. If I recall 
rightly—you see, I have got to depend on memory—that 
WPCH stipulated how much time we should have. 

Q. And was that limited to what vou requested? A. 
Yes. 

Q. Is it right for me to state to you now as vice-president 
of the company that you can have an hour a week on 

1466 WPCH from now on? 

Mr. Jovce: Now that is a little bit far-fetched. 

ft 

The Witness: You understand, I am profoundly grate¬ 
ful to WPCH, regardless of the limit of time. We are not 
keen about it as long as we can continue making our re¬ 
quests for jobs. 

Bv Mr. Weisman: 

ft 

Q. Were you appointed on a commitee for relief in the 
Citv of New York, the Gibson Committee? A. We have no 
contact with them. That is a private agency. 
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Q. That is not a private agency, is it, Mr. RVbiki? It is 
the Gibson Agency. A. It is an agency that does not func¬ 
tion in the same capacity that we do. They j seek funds, 
where we seek jobs. 

Q. But they are a relief agency? A. Yes. 

Q. They are trying to relieve the condition ojf the people 
who need relieving? A. Yes. 

Q. Do you know Mr. Gibson’s signature when you see it? 
A. No, I do not. 

Q. Will you look at it and see if that is his? 
know Mr. Gibson personally. 


Mr. Jovce: He said he didn’t know his signature. 


Bv Mr. Weisman: 

Q. Are you acquainted? A. The M;| 
1467 mittee, yes, sir. 

Q. And do you know the various commj 
ing under that committee, or subcommittees? 


A. I don’t 


Ivor’s com- 
* 

it tees work- 
A. 1 know 


some of them, because there are some of the Mayor’s com¬ 
mittee on unemployment relief as a part of the city’s ad¬ 
ministration in the line of unemployment relief. 

Q. Do you know Mr. Aarons, chairman of one of the 
sub-committees? A. No, sir. 

Q. Are you acquainted with the Brooklyn unemployment 
and emergency committee? A. No; only by reputation. 

Q. You have heard of that? A. Oh, yes. It is a part of 
the Gibson committee. 

Q. And do you know whether these several agencies that 
I have mentioned have used radio in connection with their 
work on appeals? A. On appeals? 

Q. Yes. A. I understand they have used it. 
announcements in the radio programs. 

Q. Yes, and have you seen those announcemei 
programs over WMCA and WPCH? A. I cap not recall 
the stations I have seen them on. 

Q. Do you know whether any of the relief associations 
or committees used the facilities of WNYO fo^ their pur¬ 
poses ? A. I don’t know. I don’t know. 

Q. Who appointed you to your present job, s^r? A. The 
Mavor, the Mavor of the citv of New York. 

Q. And where do you live, sir? A. I 
1468 East 5th Street in Manhattan. 


I see the 


its of radio 


live at 329 
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Q. And what political subdivision is that? 

Mr. Joyce: What has that got to do with it? 

Mr. Weisman: Just wait a minute? 

The Witness: Now that you are bringing up that ques¬ 
tion, the labor unions of greater New York sponsored my 
appointment. 

Bv Mr. Weisman. 

* 

Q. You are a member of a political club, I suppose? A. 
Yes, and 1 am a member of a labor union, too. 

Q. What political club are you a member of? A. The 
Tammanv Club in that district. 

m' 

Q. And who iis the leader of that? A. Solomon Gilden- 
critcli. 

Q. Are you a captain? A. No, sir. 

Mr. Jovee: What has that got to do with it? 

Mr. Weisman: I just want to know who he is. 

The Witness: I might add to that, as I said before, that 
the labor unions sponsored my candidacy. I am a member 
of Typographical Union No. 6. 

Bv Mr. Weisman. 

Q. Mr. Rybiki, do you recall Haywood Brouirs cam¬ 
paign for “Give a job by June” in New York City? A. I 
have a faint recollection of that just by the inauguration of 
the unemployment agency. 

Q. And do you recall whether Haywood Broun's used 
WNYC for that purpose? A. I don’t know. Understand 
this: As I said before, we were profoundly grateful at any 
time for any announcement that had been made over 
1469 WPCH or anv other station. 

Q. How many announcements, would you say, 
there were made on behalf of your committee over WMCA 
and WPCH? A. I don’t know over WMCA, but I know 
over WPCH tliev have given us time. 

Q. Have vou heard as manv over WMCA as vou have 
over WPCH? A. I believe it was three or four 5-minute 
periods. 

Q. And what was the first time that you started broad¬ 
casting over WPCH? A. That was last winter about a 
year ago. 
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Redirect examination on behalf of Station WNYC. 


By Mr. Joyce: 

Q. Mr. Rybiki, do you feel that it is better for the pur¬ 
poses or objectives you have in mind that a broadcast like 
yours should be on a municipal-controlled station? A. I 
don’t know, Mr. Joyce. I am looking for jobs. I don’t 
care whether I get them over WNYC or any other station. 

Mr. Joyce: That is all. 

Chief Examiner Yost: The witness is excised. Next 
witness. 

Thereupon Joseph D. Meyer, produced as a witness on 
behalf of Station WNYC, having been first duly sworn, 
was examined and testified as follows: 

Direct examination on behalf of Station WNYC. 


Bv Mr. Jovce. 

Q. Have you given your full name, Mr. Meyer? A. I 
have, Mr. Joyce; Joseph D. Meyer. 

1470 Q. Mr. Meyer, will you tell us with wl)at particu¬ 
lar department of the State Government or the city 
Government or what particular position you occupy at the 


present time in any particular organization? A. Mr. Ex¬ 
aminer, I am a member of the public speaking department 
of the College of the City of New York. My pfficial title 
in that department is the title of lecturer. I have been a 
member of that department since February, 1926. I am 
testifying at this hearing as the director of the City Col¬ 
lege air lectures, a position that I have held since Janu¬ 
ary 1, 1931. That is to say, immediately following the 
resignation of Dr. Joseph G. Cohen of the Department of 
Education of the College of the City of New Yprk. 

And I might say that as well as in the capacity of di¬ 
rector of the air lectures, I am representing at this hear¬ 
ing Dr. Frederick B. Robinson, the President of the Col¬ 
lege of the City of New York. I might say, Mr. Examiner, 


that I should much prefer that Dr. Robinson be here, but 


the fact of the matter is that the postponement of this 
hearing from time to time has crowded his future calendar 
in February that it has been impossible for him to be here, 
and he has delegated me to speak for him. 
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Q. Now, Mr. Meyer, will you tell the Examiner as re¬ 
gards tho various activities in the past of the College of 
the City of Ne\y York, as to what it is doing now and what 
its outlined plans are as regards the future in connection 
with broadcasting over Station WNYC? A. With the in¬ 
dulgence of the Examiner I will have to go back there. 
The City College air lectures were established by 

1471 Dr. Robinson in October, 1028. I think that Dr. 
Robinson is known to all of us as a great American 

educator, a man whose farsightedness, constructiveness, 

makes him a verv eminent member of the educational bodv 

1 % • 

in this countrv. 

* 

There are a number of facts that I might introduce at 
this time that would convince any open-minded person of 
the constructiveness of Dr. Robinson, because since his in¬ 
auguration as president of the Colege of the City of New 
York there has been an unparalleled expansion in the de¬ 
velopment of the college. 

I might mention his development of the Brooklyn center 
of the College of the Citv of New York. I might mention 
his revision of the curriculum to conform with the domi¬ 
nant ideals that'must be those of a society and civilization 
that we live in today; that is to say, as contrasted with the 
traditional education that has been dominant or was domi¬ 
nant in this countrv for some 50 or 60 or a hundred vears 

• * 

in the past. 

I might mention his establishment of the engineering 
building for the Department of Technology of the College 
of the City of New York. T might mention his develop¬ 
ment of the Commerce Center of the College of the Citv 
of New York. Prior to the inauguration of Dr. Robinson 
the Commerce Center occupied the original City College 
Building at 23rd Street and Lexington Avenue, a very 
small, antiquated, two-story structure. Within the last 

five vears there has been constructed on that verv site a 
* • 

modern, 16-story building, which is today the location of 
the Commerce Center of the College of the Citv of New 
York: 

1472 Now then, Dr. Robinson, being as farsighted and 
as constructive as I have demonstrated him to be, 

it is onlv natural that he should have seen at once in radio 
an opportunity for extending the educational activities of 
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the College of the Citv of New York. You mav sav he 
was already reaching thousands and thousands of people 
in New York through the College, through the Commerce 
Center, through the Brooklyn Center, through the evening 
sessions, through the extension courses, and that is true. 
Radio represented to Dr. Robinson one more means of 
disseminating or spreading education in this part of the 
country, particular the metropolitan area. 

The chief reason for which Dr. Robinson wa|s attracted 
to radio education was this, that there are manvj thousands 
of people in the City of New York who are anxious to get 
acquainted with the subject matter of the college cur¬ 
riculum who are unable to attend courses that are given in 
the various divisions of the college. In other words, the 
Radio College represented for Dr. Robinson |he oppor- 
tunitv to bring full education to the homes. You will 
readily realize there are a great many people who are not 
in a position to go out evenings, for one reason or another 
and for whom education in the home through radio would 
be a magnificent service. 

Tt was with that ideal in mind that Dr. Robiijson estab¬ 
lished the radio lecturers. 

I might say this, that the work Dr. Robinson has spon¬ 
sored on the air college, has been only a beginning. Dr. 
Robinson has had plans, ideals, not only for the expansion 
of the work of the air lectures, but also for the im- 
1473 provement of the manner in which that work is be¬ 
ing conducted at the present time. However, Dr. 
Robinson has never been able to feel confident that the 
time was yet ripe for the expansion and development of 
the work of the Air College that he had already begun. 

Mr. Spearman: Mr. Examiner, I think that is about 
enough about Dr. Robinson, what he feels. I think if they 
want to let Dr. Robinson’s feelings get in the Record, he 
ought to come down here. 

Chief Examiner Yost: Yes; you have gone far afield in 
the matter of expressing the feeling of Dr. Robinson. What 
Dr. Robinson has actually done. 

Mr. Spearman: Yes, that is it. 

Chief Examiner Yost: And what he proposes to do over 
WNYC, is a matter that is particularly desirable here. 
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The Witness p I am sorry, Mr. Examiner, if I have over¬ 
stepped the bounds. I am perfectly willing- 

Mr. Joyce: From conversations and contacts that the 
witness has had with Dr. Robinson, and bv reason of the 
fact that Dr. Robinson has selected him, you might say, to 
come here and express his views by reason of the impos¬ 
sibility of his being present, he has been told to so come 
down and tell what he knows is the actual fact in connection 
with Dr. Robinson's Air College and the plans that he has 
in mind in connection with radio broadcasting. 

Mr. Spearman: Witnesses cannot testify by proxy. That 
is elementarv. 

Chief Examiner Yost: This man is representing himself. 
He is testifying on his own responsibility and on his own 
account. 

1474 The Witness: Mr. Examiner, requesting the in¬ 
dulgence of the Examiner, I only took the liberty of 
presenting those facts because I assumed they were a gen¬ 
eral accepted knowledge. 

Chief Examiner Yost: You were given the opportunity, 
but Mr. Spearman objected to your explaining further what 
Dr. Robinson feels. That is hardly admissible. 

Bv Mr. Jovce: 

•/ * 

Q. Mr. Meyer, what is behind the plans formulated with 
respect to radio- 

Mr. Weisman: Very good. 

Q. (Continuing:) —as used by the College? A. So much 
then for what I said. I will eliminate any further re¬ 
marks, and go at once to the subject proper of the air lec¬ 
tures and its program. 

Since October, 1928, as I have already remarked, the air 
lectures have been broadcast by the City College. As to 
the details of time: City College air lectures constitute 
two 20-minute periods four nights a week for 15 weeks of 
each college term; that is to say, for 30 weeks of the year. 

Since October* 1928, at which period the lectures were 
not particularly systematized, there have been programs 
made available systematizing these lectures, so that at the 
present time the system is to get a series of eight, that is 
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to say, we have 8 periods a week on the station, and the 
system is now to get a series of eight 15-minute talks dur¬ 


ing each term, each series being given by a particular de¬ 
partment. Of course, that method is an improvement over 
the other method because it makes the lectures Consecutive 
and progressive. 

1475 Needless to say, the curriculum of the college is 
inferior to none in the country, and thabeing so, 
the variety of subjects offered to the listeners to the air 
lectures is of great richness and variety. 

Now as to the subjects that are in the lecturbs and the 
speakers: During this period of three and a naif years 
that the air lectures have been broadcast, the subjects that 
have been comprised or included are as follows: I will read 
the list quickly. I do not wish to waste the time of the 
Examiner. 

Chief Examiner Yost: To what extent have these been 
broadcast over Station WNYC? j 

Mr. Jovce: Yes, that is what his testimonv is, as to 
WNYC. 

The Witness: They have been all broadcast over WNYC. 

Chief Examiner Yost: Oh, I see. 

The Witness: In other words, I am now reading a list 
of subjects that I have simply compiled by goirig through 
the programs for the past three and a half yeijtrs, that I 
have on the desk here before me. 

Mr. Spearman: Now there is the answer to the whole 
thing. He has gone through a list of the prog-rams and 
picked that out. Unless he has heard them actually broad¬ 
cast and knows what they were, it is assumed tliajt they are 
not admissible. 


By Mr. Joyce: 

Q. Are you familiar with the programs that WNYC has 


broadcast in the past? A. I am. 


Q. Let us have them. 

1476 Mr. Spearman: The ones you have heard and 
know. 

Mr. Joyce: Not the ones he has heard; the ones he is 
familiar with, that he knows of. 

The Witness: The subjects are as follows- 
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Chief Examiner Yost: Of course, the witness is neces¬ 
sarily limited to matters within his own personal knowl¬ 
edge. You testify to what you know. 

Mr. Joyce: Is that dependent on what he hears? He 
could put a man on the air and turn around and walk away 
and never hear him. 

Chief Examiner Yost: I think that would be sufficient if 
he knows. 

Mr. Joyce: The ones that he knows were actually on 
the air. 

Mr. Weisman: Let him go on. 

Mr. Spearman: Yes, we will get through. 

The Witness: The subjects are astronomy, biology, 
chemistry, English language, literature, French, German, 
Spanish, Italian, geology, advertising, physiology, hygiene, 
vocational guidance, philosophy, education, history, eco¬ 
nomics, sales methods, poetry, physics, New York markets, 
finance, government, foreign affairs, mathematics, music, 
law. 

And now as to the ability of the lecturers of the pro¬ 
grams: They are presented to the radio public through the 
air lecturers George W. Eggers of the Department of Art; 
Professor Nelson P. Meade, of the Department of History, 
Professor Ross 0. Baker, Department of Chemistry; Pro¬ 
fessor Livingston B. Morse of the Department of History; 
Professor Frederick 0. Wolle, Department of Hygiene; 

Professor Howard C. Greene, Department of His- 
1477 tory; Professor James A. Dawson, Department of 
Biology; George W. Edwards, Professor of econom¬ 
ics; Dr. Bertram Booker, Professor of Biology; Professor 
Thomas S. Douglas of the Department of Economics; Pro¬ 
fessor Henry M. Paul of the Department of English. 
Others I will not mention. 

And now concerning the quality of these programs: 
There have been a series of programs under the Depart¬ 
ment of Air Lectures that were in some ways more out¬ 
standing than others. For example, the economics forum 
which was broadcast last term, that is to say, the spring 
term, 1931. That economics forum occupied the duration 
of the two periods on Tuesday evenings. At that time eco¬ 
nomics subjects, money and banking, currency questions, 
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hurriedly were discussed by outstanding authorities on 
those subjects. 

It is necessary for me to emphasize the fact that the men 
on these programs are experts in their subjects, and the 
quality of the lectures, I may say, is even higher than that 
of the lectures which these men deliver before the students 
in the lecture rooms of the College, and for this reason they 
are all prepared in manuscript, and during the past two 
weeks alone I have spoken with at least two men ^t the Col¬ 
lege who have expressed to me that in the preparation of 
these manuscripts, manuscripts of 15 to 20 minute talks, 
approximately, lSVi-ininute talks, to be exact, the prepara¬ 
tion of these very brief talks, the time required is on the 
average ten hours. What that means briefly is this: Not 
only does the radio audience hear the best thought of these 
men during that 18Mi-nrinute period, but that bestt thought 
expressed in the clearest, most concise, most coherent and 
most attractive manner possible. 

1478 I think I have said enough for the programs that 
we have done or our work in the past. 

By Mr. Joyce: 

Q. Are you familiar with the programs or plans for the 
future? A. That is the subject which I wish to take up at 
the present time. 

Q. All right; proceed. A. So much, then, for the lectures 
that have been given in the past. 

Now then, what are the plans of the Radio College? 
When I say the Radio College I hope I am using a term that 
I have not used before. The term I have tried to use before 
is the term “The Air Lectures of the City College”. “The 
Radio College’’ is the term that will be applied to this 
system of lectures under the new plan when th}s system 
has been further systemized, developed and expanded into 
something far more significant, far more important than it 
is now. 

The method of coordinating the lectures by series, giving- 
eight. series in each term, has alreadv been described. In 
addition to that, we plan to facilitate the study of radio 
listeners by preparing syllabi which will give outlines of 
these lectures, bibliographies concerning the subjects of 
these lectures, and in addition we intend to publish not 
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only under the syllabi but even the finished lectures as well. 

In addition to that, the work is going to be further im¬ 
proved by a system of examination sheets, so that the 
listeners of these programs may communicate with 

1479 the Radio College and thereby be enabled to test 
themselves to determine to what extent they are 

mastering the content of these courses of lectures. And at 
the end of the series it is planned to give an examination to 
each one of the radio listeners who has registered for the 
series, and I might say, because I have already omitted it, 
that the plan of registration for the series or for one or 
another of a series of lectures is part of the plan of expan¬ 
sion. The examination at the end of the series, if passed 
favorably by the listener, will be acknowledged and recog¬ 
nized by the Radio College of the City of New York with a 
certificate of achievement. 

I think, Mr. Examiner, that that is enough time for hav¬ 
ing the plans that we have for the future. 

Now then, one point: As I suggested before, President 
Robinson has wanted to go on with these plans, but he has 
never felt that the time was ripe. And for two reasons: 

In the first place, it is obvious that this plan of expansion 
would entail expenses. I might enumerate those briefly as 
expenses of printing, mailing, expenses of materials. That 
is the first consideration. 

The second consideration is the reputation of the College 
of the City of New York. Now then, President Robinson 
can not commit himself to this plan of expansion of air lec¬ 
tures into the Radio College until we can be sure that the 
time that the college proposes to use for these lectures will 
not be jeopardized in any way, or, if I may express it differ¬ 
ently, will be assured to us, so that we will not invest a 
great deal of money in plans of expansion; we will 

1480 not commit ourselves in the eyes of the radio public, 
to a plan of lectures that in the future we might con¬ 
ceivably be forced to abandon, due to the fact that the 
present status of the time of WNYC is not certain. 

And therefore, Mr. Examiner, without reviewing the 
points that I have made, because I think they are clear 
enough, it is for these reasons that President Robinson 
hopes that the Radio Commission- 
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Mr. Spearman: We don’t care what Mr. Robinson hopes, 
and I object to his hopes, aspirations, and ambitions being 
put on here unless he does it himself. 

By Mr. Joyce: 

Q. Well, you go ahead and tell us what you krfow are the 
plans and why those plans are at a standstill, j 

Mr. Spearman: He told it. 

By Mr. Joyce: 

Q. That you actually know why they are at a standstill. 

Chief Examiner Yost: The witness, the Examiner be¬ 
lieves, has stated that, Mr. Joyce. 

Mr. Spearman: Certainly he has. 

Mr. Joyce: And he has gone ahead telling all those plans 
that are within his knowledge and why they are it a stand¬ 
still. 

The Witness: That being so, I feel that I have finished 
what I have to sav, Mr. Jovce. 

* 7 • 

By Mr. Joyce: 

Q. Mr. Meyer, I hand you a letter and I ask you if you 
are familiar with the matters set forth in that lejter. A. I 
am, Mr. Joyce. 

1481 Q. If there are any matters in this lettei that you 
have testified to, my question will not refer to them, 
but I am asking you to state here for the benefit of the Ex¬ 
aminer any of the facts therein contained within your 
knowledge. 

Mr. Spearman: May we see the letter? 

Mr. Joyce: Oh, yes, sir. It is a letter to myselff from the 
President of the City College. 

The Witness: Well, I should say, Mr. Joyce- 

Mr. Spearman: Just a minute. (Examining letter.) 

Mr. Joyce: I just asked him if there was anything in this 
letter that might refresh his recollection that he has not 
testified to. 


By Mr. Joyce: 

Q. Is there anything in this letter, upon having read it, 
that refreshes your recollection, why, I am asking you to 
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testify to it if it is within your knowledge. A. One mo¬ 
ment. There is material here that I have been prevented 
from submitting by the objection of counsel. 

Chief Examiner Yost: Whv not let him testifv further 

w * 

with reference to any matters that are within his own per¬ 
sonal knowledge that he has not alreadv covered. 

The Witness: May I be permitted to read in a portion of 
this letter, Mr. Examiner. 

Chief Examiner Yost: The letter itself is not admissible. 
Mr. Joyce: No, the letter is not admissible. 

Chief Examiner Yost: If it recalls to vour mind some- 
thing that vou know about vou mav state it. 

The Witness: Why, it simply explains the reason why the 
Radio Commission should grant WNYC protection. 
1482 That is the onlv thing. 

Bv Mr. Jovce: 

» « 

Q. That is \vithin your knowledge? A. Yes, sir. 

Q. Then testify to it. Spread it on the record. A. Dr. 

Robinson is not committed to this program. 

Q. I am not talking about Dr. Robinson ; I am talking 

about those matters that vou know. A. Then I am not 

* 

committed. I! am the director of the air lectures. I am 
not committed to any program of expansion until that time 
or until such a time as the air time of WNYC is guaranteed 
protection. 

Mr. Spearman: Now, Mr. Examiner, I submit that is a 
question for Congress, because the Radio Act of 1927 as 
amended specifically limits the time when this Commission 
can authorize the operation of stations. 

Chief Examiner Yost: In the opinion of the Examiner 
that is simply to mean that they propose to do this if they 
can get time of WNYC. 

Mr. Joyce: Yes, that is it. They have plans outlined, 
formulated, and hanging fire. 

Cross-examination on behalf of Stations WMCA and 
WPCH. 

Bv Mr. Weisman: 

Q. Mr. Witness, the College of the City of New York is 
operated by the Board or Department of Higher Education 
of the City of New York, is it not? A. That is correct. 
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Q. Will you please remove your hand from y 
A. Pardon me. 

14S,‘> Q. And that is a part of the school sy 
City of New York? A. It is not. 

( t ). All right; is it true that the funds for the 


the College of the Citv of New York are entirely citv or 
State funds? A. The distribution of finances or money- 
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our month? 
stem of the 
running of 


Q. Now we won't have a speech on that, Mr. Meyer, at all. 
A. I am answering your question. 

Mr. Joyce: Let the witness explain it in hij own way. 
He has not been drilled in this thing. 

Mr. Weisman: It should be responsive to the 
Chief Examiner Yost: It should be responsivcf. 

Mr. Weisman: Please have the question read, 

(The shorthand reporter read the question as 


question. 


“Is it true that the funds for the running of 


s follows:) 
the College 

of the Citv of New York are entirely citv or State funds?’ 

Chief Examiner Yost: You may answer it and then ex¬ 
plain. 

The Witness: That is a question, Mr. Examiner, that I 
don’t see how anv one could answer yes or no. ”t is a com- 
plicated question. I will explain the situation 
plied by that question. 

Chief Examiner Yost: He may state if he knows how the 
funds—or from what source they are available. 

Mr. Weisman: That is what I want to know. 

The Witness: The distribution of funds to theh 

Mr. Weisman: Pardon me, Mr. Witness—not 
but ion of funds. 


that is im- 


the distri- 


1484 Bv Mr. Weisman: 


borne from 


Q. Where do the funds come from? Do they 
the city or State treasuries or do they come from private 
endowments or other sources? A. Will vou let me answer 
the question in my own way? 

i 

'Sir. Weisman: I submit, Mr. Examiner, that the witness 
can answer that question without making a speech. 

Chief Examiner Yost: Yes. Can you state whether it is 
State or citv or both? 


55—5695a 
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The Witness: It comes through the- 

Mr. Spearman: He is answering in a very ordinary way, 

but you qualify it as a speech. Now, if that is a speech- 

Chief Examiner Yost: Let the witness state it. 

The Witness: Mr. Examiner, the funds come through the 
Treasury of the Citv of New York, regulated bv the State 
of New York. It is a State function, and the Treasury of 
the Citv of New York is only an intermediary between the 
two. 


Bv Mr. Weisman: 
% 


Q. And the funds available for running the City College 
are made by the appropriation in the same sense that other 
departments of the city and the State are controlled? A. 
That is correct. 

Q. Now, wliati you propose to do, Mr. Witness, under 
your plan is really open a new college, apart from the 
regular Citv College of the City of New York; isn't that 
correct ? A. Mr. Weisman, that is not correct. 

( t ). Would it be an adjunct of the City of New York Col¬ 
lege? A. It would be—may I explain the answer? 
148b It would have the same status possibly as the exten¬ 
sion department of the City College or the evening 
session of the City College or the Commerce Center of the 
Citv College. 


—. And before any such plan can be put into operation 
the City College authorities or trustees must request for an 
appropriation for funds for that purpose, and that request 
must be first granted; isn’t that correct ? A. I would sav 


ves. 

Q. Now, has there been any request made so far as you 
know for funds for that purpose? A. No, sir. 

Q. Have you asked for any specific time for that pur¬ 
pose, time on the air, I mean? 


Chief Examiner Yost: Over WNYC. 

The Witness: Time on the air—we have asked for Hie 
maintenance of the time that is already ours, namelv, the 
hours that I have mentioned. 


Bv Mr. Weisman. 

0. And those you separated as being hours for air lec¬ 
tures as distinguished from the air college? A. But I ex¬ 
plained the distinction that I made there, Mr. Weisman. 

May I refresh vour memory. 

• • » 
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Q. No, I recall it. A. That the air college will be nothing 
more than what I now call the City College air lectures, in 
its expanded and more highly systematized form. It is 
changing the name, not the time nor status. 

Q. Well, in any event, your desires in the matter or your 
plans in the matter are entirely contingent upo^i appropria¬ 
tions being asked for and granted by the city au- 

1486 thorities; isn’t that correct? A. No, sir^ 

Q. Can you put your plan into operation without 
funds? A. No, sir. 

Mr. Weisman: That is all. The witness is excused. 

i 

Redirect examination on behalf of Station WNYC. 
By Mr. Joyce. 

Q. Mr. Meyer, is the fact that there are no funds avail¬ 
able nor any request made for funds any deterrent to the 
City College officials in outlining proposed future affairs? 
A. No, sir. 

Mr. Weisman: I move to strike out the anskver and ob¬ 
ject to the question on the ground that that is merely a con¬ 
clusion, which is negative by this witness’ testimony. 

Chief Examiner Yost: That is quite apparent. 

Mr. Jovce: Whv, in other words, counsel wishes to sav 
that until the funds are there they shall not do anything, 
and that when they get the funds, that which they have 
been doing for the past year would make it possible for 
them to start and function right away. 

Chief Examiner Y'ost: This witness testified that the 
carrying out of these plans would depend upon appropria¬ 
tions. 

Mr. Spearman: Which have neither been requested nor 
made. j 

Bv Mr. Joyce. 

Q. Is it a fact that such plans have been formulated? A. 
It is, Mr. Joyce. 

Mr. Joyce: That is all. 

Mr. Weisman: That is all. 

1487 Chief Examiner Yost: The witness is excused. 
The hearing will now be adjourned uhtil 2 o’clock 

in this room. 
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(Whereupon, at 12.45 o’clock p. m., a recess was taken 
until 2 o’clock p. m. of the same day.) 

1488 After Recess. 


The hearing was resumed at the expiration of the recess. 

Mr. Joyce: If the Examiner please, W'XYC calls Mr. 
Cowan. 


Thomas H. Cowan was called as a witness for and on 
behalf of WXYC and, being first duly sworn, testified as 
follows: 


Direct examination. 


Bv Mr. Jovce: 
• * 


Q. Please state your full name. A. Thomas H. (Wan. 

Q. With what particular organization or company are 
you connected at the present time and what are your 
activities? A. I work for the City of New York. 

Q. In what capacity? A. Chief announcer for WXYC, 
a civil service assignment. 


Q. How did you acquire that position? A. Through the 
Civil Service. I previously worked on the job, but it was 
declared according to law that it had to come under the 
Civil Service or 1 could not hold it. 

Q. Prior to your coming into the Civil Service with what 
individual or organization were you connected? In other 
words, 1 would] like to have you state for the benefit of 
the record your connections prior to your coming into 
the city's service. A. You mean, just radio experience, 


or general ? 

1489 Q. Radio experience; and if you get to a point 
where it is leading into other fields, we will tell you 
to stop. A. Well, the principal activities were working for 
the Edison Laboratory; and then I made ammunition for 
a while during the war, and then the company went into 
the plant at Newark, and my introduction to radio was 
when thev established WJZ in Newark, and because I knew 
something about music and entertainment matters they 
gave me charge of the studio and programs. 

Q. Your connection with WJZ started when? A. To b?. 
exact, the payroll date I think is October 1, 1921. 
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Q. Will you describe WJZ and how it was functioning 
at that time? A. Of course the war was over, and the De¬ 
partment of Commerce had released radio for broadcast¬ 
ing purposes, and WJZ’s inauguration was more or less 
an experiment. There was no pre-concept of what was 
going to happen. They put a set-up there and an antenna. 
I have some pictures of the primitive outfit asj it was. We 
did not even have a studio for the first six weeks. We 
confined ourselves to news broadcasts, and the first thing 
we did was the World Series of 1921. 

Q. Continue from then on. A. Of course when WJZ 
inaugurated the station the attitude of mind was that they 
would more or less experiment for a year or so, and we 
were told that we would have a very interest ing job pos¬ 
sibly as soon as the public awakened to the fad that radio¬ 
telephone broadcasting was inaugurated on an 
1490 amusement basis. There was no concept at that 
time, of course, of its commercial value. 

We really got the station down to operating around the 
first of October. It was the first of October when we got 
an Edison phonograph and used records, and then the 
World Series, I think, started on the 5th, on a Wednesday, 
and we started to broadcast and we had no conception of 
how we were being heard, because there were absolutely 
no sets manufactured at the time. The Westinghouse 
Company did not see any necessity for manufacturing radio 
sets, because the experiment was only beginning; but there 
were a great many “ham” sets, kids that had built sets in 
attics, and all that stuff. You hear a lot of stories about 
radio, but it reallv was amazing that the next dav we sent 
the mail boy down to the postoffice for the ordinary amount 
of mail and he telephoned for a truck and nearly got fired 
for being facetious, but it was an absolute f^ct that we 
got inside of a week or so three thousand letters piled up 
from all over the country, because we were the only sta¬ 
tion on the air. My recollection is that the farthest point 
we got was somewhere in Wisconsin. Anybody familiar 
with radio historv knows that at Christmas of that vear 
there was a scramble for some kind of radio sets, and we 
got up a little crystal set, and then there was the develop¬ 
ment of the WD-11 tube, which was rarer than the prover¬ 
bial hen’s teeth. You could not get equipment. Every 
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manufacturing company that handled copper wire had de¬ 
tectives wherever the wire was because thev were winding 
couplers at the expense of the firms they worked for. 

Chief Examiner Yost: It appears to the Examiner 

1491 that that is far from the issues involved. 

Mr. Joyce: I am showing this gentleman’s expe¬ 
rience, knowledge and association in connection with radio 
from its inception. 

Mr. Weisman: We will concede that. 

Bv Mr. Joyce: 

Q. Leading on from WJZ, tell the various contacts you 
have made up to the time you entered into the employ of 
the City of Xew York, the various positions you occupied 
and just what came under your immediate control. A. In 
radio? 

Q. In radio. A. Then of course we realized that we had 
to put broadcasting on a basis, and we established a studio. 
The worst thing we were up against was the lack of micro¬ 
phones. There was no development for music, to speak 
of. Modulation was undeveloped to a great extent. Then 
through mv knowledge of singers, because I had had a 
little experience with the Metropolitan Opera Company, 
we brought some very splendid artists to Newark, but the 
results on the radio were not so fine. The development of 
microphones aijid amplifiers began then, with relay cir¬ 
cuits from the microphone, and we went on then on a 
regular basis, with established studio and with announcers. 
Of course the staff was limited for possibly six months, 
until the demand for broadcasting became so great. We 
built one little studio. It did not have the proper facilities. 
Then they made a very elaborate preparation and went 
into sound-proofing, as a concession to the primitive con¬ 
dition of microphones, and then we brought artists 

1492 over and formulated a regular radio program. 

Within a short time, of course, other stations came 
into the field, and the Telephone Company started WEAF, 
first with other call letters, on Walker Street, and then as 
WEAF, 195 Broadway, and after a certain amount of 

regular broadcasting the commercial angle came into it. 

• * * _ * 

WJZ at that time was the Radio Corporation of 
America’s station. Thev could not handle anv commercial 
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programs of any kind because of their licens<f. Then we 
ran into the difficulties of every station being bn the same 
wave length, 360 meters, and then the allocation question 
came into it. 

I can remember some very distinguishes programs 
where we had outstanding persons like Theodore Roose¬ 
velt— 

Mr. Spearman: We do not care what WJZ broadcast. 
Let us get away from that. 

Mr. Jovce: I am trying to give vou the background of 

mi O O O 

this gentleman. 

Mr. Weisman: If that is what vou are trvi^g to do, we 
have no objection. 

Mr. Jovce: I am trving to give the background of this 

» ft' O C’ 

witness. 

Mr. Weisman: And I am willing to concede bis qualifica¬ 
tions as an announcer and his experiences leading to the 
job with WJZ. 

Mr. Joyce: Do you concede his experience with radio 
from its inception, qualifying him to express opinions? 

Mr. Weisman: With respect to what? I am willing to 
concede that he is qualified by learning, standing in the 
community and experience to be the prbper person 
1493 to act as the chief announcer for radio station 
WXYO. Let us get started from then on. 

Bv Mr. Jovce: 

Q. All right, Mr. Cowan. A. I might add that there is a 
point as to which you might wonder why I did not stick to 
programs: but the reason I did not- 

Mr. Spearman: We do not care what you did not do. 

The Witness: I mean, I had a good deal of program, 
knowledge which I did not actually work out because of the 
fact that developments in a radio studio require more diplo¬ 
macy, very often, than the State Department, and that is 
the reason I got more into the other, because a program is 
routine matter governed by policy, and a business man can 
handle it. But I had a definite reason for leaving WJZ and 
going with the Oitv of New York. 

C? ft 

Mr. Spearman: We admit that. 
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By Mr. Jovce: 

%> i 

Q. Will you explain what you had in mind in severing 
your connection with WJZ and going to WNYC, if you did 
go to WNYC from WJZ ? A. I went there with a definite 
idea in mind. 

Q. Go ahead* A. Somewhat because of the exasperations 
that arose at the time, I had several talks with Grover 
Whalen as to what the City of New York could do in radio, 
things that seemed to me more interesting personally, 
despite the fact that any one thing is subject to any sort 
of development that any one is capable of developing 

1494 if into, it seemed that there was a place for civic 
broadcasting and doing ideal things that would not 

be affected by policy; in other words, the cultural and finer 
things could be handled without anv interference with what- 
ever anvone else might want to do with it in a business wav. 
Thev could be done under a government but could not be 
done in a commercial station. I had no interest particularly 
in the commercial type of broadcasting. I like broadcasting 
verv much and like to see ideal things done according to the 
wav it was stated that thev were going to do them. The 
idea was to make the citv station as useful a tiling as anv 
municipal station in the world. 

Q. Mr. Cowan, you joined WNYC station on or about 
what date? A. Julv 1, 1924. 

Q. Since that time you have been the chief announcer 
or whatever your title is? A. T took the title of broad¬ 
cast sponsor, but some one in the Civil Service examination 
got mixed up and that title was dropped. They do not use 
the word “manager” in the citv government. I was studio 
manager at WJZ, but there is no such title in the city gov¬ 
ernment. 

Q. What is your title? A. So then on the basis of the 
way they line up Civil Service examinations they changed 
it to Chief Announcer: but it does not mean anything. 

Q. Outside of what it means, you are chief announcer? 
A. Yes. That is what I get paid on. 

Q. During that period of time would you state just what 
particular functions you have performed as chief an¬ 
nouncer, and any particular events or anything out- 

1495 side of the ordinarv that mav have occurred in 
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connection with such particular events broadcast by 
WNYC? A. Well, I have broadcast every Outstanding 
event that the City of New York has presented on the radio 
since radio had its inception in the metropolitan district, 
because the other stations really became interested in civic 
affairs after this station was inaugurated. 

Q. Skipping, if it is permissible, the earlier part of your 
connection with WNYC, name some particular events in 
which you appeared as announcer, we will say, from 1927 
on, so far as vour memorv serves vou. A. DO vou want 
names ? 

Q. If vou can remember them, ves. If vou do not, of 
course- A. We did outstanding things, likO the Lind¬ 


asting sta- 
Company 
ated their 


bergh reception. Tliose things take you out of tjhe routine, 
because special occasions arise, and you handle them in a 
different manner than the straight studio broadcasts. 

Q. State just exactly how they were handled, whether 
on hook-ups or whether broadcast by the City of New York 
by itself, or just how. A. The Lindbergh reception marked 
the first desire on the part of the chain broadc 
tions. At that time the National Broadcastiin 
was the only organized chain, and that inaugu 
contact with the Citv of New York in feeding] we might 
say, such outstanding programs to the entire country, lie- 
cause of their outstanding interest. When a mai| like Lind¬ 
bergh did what he did they wanted everything] that hap¬ 
pened, the same as they have it from 'Washington, 
1496 with the President, and naturally it did not seem 
logical that the City of New York should do it all, 
and they did not want to as a matter of entente. T[he WABC 
chain was organized, and they felt the same interest in 
their chain, and in that way the city cooperated and, as 
far as I know, was always willing to cooperate, with our 
facilities. If the thing is of nation wide interest it has 
to be carried by a communicating company beyond the dis¬ 
tance of the Citv of New York. 

We put on the reception to Mr. McDonald, i My most 


recent experience in that line was the reception to 
of France, and Marshal Detain, and Grandi of Iti 
a member of the committee. Previously to this I just han¬ 
dled such events on the radio end. 


Mr. Laval 
dy. I was 
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Q. I ask you if in the broadcasting of those events any 
particular thing happened that would be out of the ordi¬ 
nary in connection with broadcasting. A. When you say 
“out of the ordinary”, how do vou mean? Lots of things 
happen out of the ordinary that are very funny and that 
do not appear- 

Q. In connection with other stations that might be broad¬ 
casting it through facilities that you might furnish them 
or through courtesies extended bv vou. I mean the station 
that you represent, of course. A. We have lesser events 
than great big international things of interest, like the re¬ 
ceptions of distinguished guests; such things as the Bar 
Association where eminent jurists have made addresses, 
and the chain stations have been there, but because of their 
commercial obligations thev signed off at a definite 
1497 time and left it to us, whether the job itself was fin¬ 
ished or not. Under those circumstances we alwavs 


carried the event through to completion, and a few times 
we have asked them as a matter of continuity to announce 
that the municipal station would carry the rest of the pro¬ 
gram when thev signed off. Once or twice thev did, and 
then there was a policy against it and they would not make 
that announcement anv more. Their commitments would 
not permit them to take any more time in that one event. 

I remember the broadcasting particularly of the Bar 

Association wh|ere there was a distinguished company and 

there was a little delay in starting and after it got under 

way I know the chains pulled out and left the broadcast to 

us because of their commitments. Even to this dav vou can 

• * 

hear the sign-offs when things run over. You cannot hold 
public events or funcitons to the exact minute. 

Q. Would you announce from the Macom just as you 
would announce from the Oitv Hall ? A. There is no differ¬ 


ence in technique. The microphone is there. What the 
technicians do with it I do not know anything about. 

Q. In connect ion with an event that you might be broad¬ 
cast ing from that particular boat were there any things 
that happened ithere that were out of the ordinary? A. 
The inauguration of broadcasting from the Macom started 
with the return from London of Secretary Stimson and 
Secretary Adams. We inaugurated that sort of as a test 
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for the Admiral Byrd reception which was to take place a 
few days afterwards, and we discovered then that 
1498 the Telephone Company and the National Broad¬ 


casting Company had put a short wave 


Macom—on a boat, rather, to x)ick up the short wave trans¬ 


set on the 


mission so that the chains might be fed; but 
function, and ours functioned very finely, and I 


when I got back that I had been broadcasting to the coun¬ 
try. I didn’t know anything about it. I am perfectly dumb 


it did not 
discovered 


the gossip, 
g me to be 


on my end as to what is happening until I hear 
I got a telegram relayed from headquarters tellir 
careful, that I was on a chain. Some cops were listening in 
and heard it. 

Q. Did you extend courtesies to the other stations there 
that, in view of the importance of the event, you tjound were 
not extended to our station in connection with events that 
might be considered just as important? A. I don’t get 
your question. 

Mr. Spearman: We are not trying those other stations. 

Chief Examiner Yost: In other words, did tlkev return 
the compliment ? 

Mr. Jovce: Yes. 

The Witness: We have done that. There is a spotty 
condition, as anv technical radio man will tell vou, in New 
York, and for some unknown reason, even a super-power 
station will not come in there, for some technical reason. 
There are listeners who depend on WNYC, an<|l for that 
reason it seems there is a difference what statiofr is doing 
the broadcasting other than us, and in order to create a 
saturation we really take those events from them with the 
idea of serving the people of the City of New York, because 
the Board of Estimates said that the broadcasting 
1499 station can be utilized for anything for the culture, 


. L 


people of 


or advancement of the happiness of, the 

the Citv of New York. 

•• 

Bv Mr. Joyce: 

j 

Q. Do you find from your experience in radio j that it is 
the desire of the stations to do all in their power sjo that the 
public at large will get the benefit of the particular event 
that is transpiring, through the medium of the radio? A. 
Well, it depends a great deal. I think the major broad- 
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casters have a responsibility, and I think smaller broad¬ 
casters are merely concerned with the commercial responsi¬ 
bilities of their own problem, and have neither the time nor 
the desire to be entirely altruistic about it; but on account 
of the dominating feature of the communicating companies, 
if I may say, that, they feel a sense of responsibility to 
demonstrate the facilities that thev can offer in the wav of 
communications all over the world. I think there is a verv 
high concept of that type of program. 

Q. Is the importance of the event or the importance of 
the people in connection with an affair that is being broad¬ 
cast such as wpuld warrant the stations in doing everything 
within their power to get that to the public at large? 

Mr. Weisman: That question is absolutely unintelligible. 

A. The event might be important enough- 

Mr. Joyce: He understands the question. 

Mr. Weisman: 1 would like to understand it too. 

Chief Examiner Yost: Head the question, Mr. Reporter. 

(The question referred to was read by the reporter 
1500 as above recorded.) 

By Mr. Jovce: 

• * 

Q. Do you understand it ? A. I understand that a differ¬ 
entiation exists. Difficulties have arisen among certain 
nationals. When we brought Grandi and he was presented, 
we had considerable difficulty in that situation even among 
the Italians themselves. You said, “the importance of the 
person". 


By Mr. Jovce: 

» * 

Q. Or the event. A. The event itself is very often suffi¬ 
ciently important to warrant the broadcasting, but very 
often animosities grow when they present certain individ¬ 
uals. It does not prevent them, however, from extending 
the courtesies of the city if they are warranted by the diplo¬ 
matic representatives of the country. We care nothing 
about what the nationals may think about that man. 

When the Queen of Roumania came to New York there 
was a tremendous Jewish reaction against the Queen when 
she was brought in, because there was some kind of a policy 
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in Roumania that was inimical to the Jewish people. In 
fact, she was openly insulted right in front of the City Hall. 
You run into that. You said, Does tlie importance of the 
event or the person warrant ? There is where yop run into 
the person. 

Q. That was not in my mind. 

Mr. Weisman: I thought it was not. 


Bv Mr. Jovce: 

Q. Mr. Cowan, do you broadcast the 


mportant 

1501 dinner talks for the City of New York iis an an- 

e off our 
the wave 


nouncer? A. I do; but dinners have goi 
program almost entirely since the separation of 
lengths. 

Q. What dinners have you broadcast or hav(f you an 
nounced in tlie past few years'? 

Mr. Weisman: May we have some date fixed? 

A. The last dinner that I remember, as an outstanding 


event, was the dinner which the Mayor’s commi 


tee tend- 


A. We 
We pick 


We co- 
iaetivities 


ered the visiting fleet last vear. 

Q. What dinner prior to that do you remember 
broadcast the Chamber of Commerce events, 
spots out of them. We did the dinner of the rial estate 
men from the St. George, in Brooklyn. We used to have 
the English-speaking Union, the Bar Association, 
operated with the Bar Association in all their 
where they presented jurists and authorities on law to the 
general public. 

Q. Have you in mind any particular dinner of t}iat kind? 
A. We had an amazing situation arise with regard to the 
speech of Mr. Justice Hughes at the Hotel Roosevelt. 

Q. Just what was that? A. They had a dinner right 
after Mr. Justice Hughes was appointed to the World 
Court. It was a dinner of the Federal Bar Association. 
There was a distinguished list of guests. Mr. Tuttle was 
the toastmaster, and because of the importance of jthe other 
speakers, Mr. Tuttle seemed to think that he could not dis¬ 
arrange his program, because the program was arranged 
with a climax in which Justice Hughes would lead 
150*2 up to it. I said to Mr. Tuttle, “The only point I am 
trying to make is that we have got to get off the air 
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at 10 o’clock.” He said, “Don’t get off.” I said, “You 
are a lawyer, and von know the Federal Radio Commission 
has made a ruling and we cannot stav on.” 

V_7 ft 

Mr. Weisman: May we have the date of that dinner, 
please? 

The Witness: December 6, 1928, I think. 

Bv Mr. Jovce: 

* »' 

(). Have vou anything here from which you might re- 

V • 1 ft O ft o 

fresh your recollection? A. I have a program. 

Q. Get it out so that we will be sure of the date. 


Mr. Weisman: 1 do not care about it. 

Mr. Jovce:,We might as well satisfy you so that there 
will be no objection. 

The Witness (referring to a program): It is December G, 
1928. 


Bv Mr. Jovce: 

* ft 


Q. Tell us in connection with that particular dinner just 
what transpired, within your knowledge, as announcer. 


Mr. Weisman: I submit, Mr. Examiner, that that is too 
far afield, too remote. 

Chief Examiner Yost: He is describing the broadcast. 
The Witness: I said, “In justice to the other parties con¬ 
cerned"— 


Mr. Weisman: We object to what he told Mr. Tuttle. 

Chief Examiner Yost: Yes; or what Mr. Tuttle told you. 

Just tell us what the broadcast was. 

1503 The Witness: I said, then- 

Mr. Weisman: I object to what he told Mr. Tuttle. 

Mr. Spearman: Just what you did. 

The Witness: This was the negotiation that led up to 
what I did. 

Mr. Weisman: Tell us what vou did. 

ft 

The Witness: I finally went to the telephone at the sta¬ 
tion and called up WMCA and asked them if they would 
allocate more time to the broadcast, and they refused to do 
it. I said, “We will make the announcement that you have 
stood by for us, if you want us to do that. They are very 
anxious here at the hotel to have Mr. Justice Hughes get 
his talk over.” And he said- 


AND STRUCTURES, VS. FED. RADIO COM. ET AL. 


855 


Mr. Weisman: Don’t say what he said. 

The Witness: I mean, the party at the other ejid said. I 
don’t know who it was that I talked to about itj He said, 
“We can’t give you the time.” 

Chief Examiner Yost: You may say that tlicfy declined, 
to give it. 

By Mr. Joyce: 

Q. Tell us what you did and what happened by reason of 

the conversation between you and Mr. Tuttle and the party 

on the other end of the telephone at WMCA. A. We par- 

ticularlv desired to get more time for this broadcast. I 

said, “Can you give it, and we will give you a credit line, 

if vou will mention who vou are sacrificing fori We will 

work it into the announcement that they are standing by 

for this occasion and make anv kind of an announcement 

•/ 

that is necessary, but it is particularly desirable to 
1504 the committee presenting this dinner to g< 
of Mr. Hughes on the air.” 

( t ). How much time did you request? A. Tlieiy thought, 
about 20 minutes. They figured the time, I tiling 
a half hour. Mind you, this was about quarter 
Mr. Hughes was to speak at about ten minutes to 10. We 
started negotiations a few minutes ahead of thq presenta¬ 
tion. 


your con¬ 


et the talk 


at about 
of 10, and 


hs told lie 


Chief Examiner Yost: Do you know whether 
versa!ion was with WMCA! 

The Witness: I asked for Mr. Flamm and wk 
was not there. 1 was not familiar with him personally at 
that time. I knew the studio had been at the Hotel McAl- 
pin, when it was just a McAlpin station, but T di<J not know 
the new organization verv well. T did not know ^Ir. Flamm 
except by name. 

Bv Mr. Jovce: 

• •> 

Q. As a result of your talk with Mr. Tuttle add as a re¬ 
sult of your conversation held on the ’phone, what tran¬ 
spired thereafter in so far as you were connected with it? 
A. The only thing I could do was to come back ijnd report 
that we did not have the time, that it was impossible to 
broadcast Mr. Hughes’ talk. 
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Q. Wliat exactly did happen in connection with the broad¬ 
cast as far as Mr. Justice Hughes was concerned? A. We 
naturally struck our equipment. 

( t ). What did you actually do? A. I went up and took 
the microphone, and he said, “Don’t remove that 
1505 microphone; 1 have not finished.” I said, “I am 
verv sorrv, but vou are not broadcasting.” The 
newspaper men said, “What are you doing that for?” I 
said, “If he is not on the air, there is no reason why he 
should use the microphone.” There was a lot of indigna¬ 
tion and the diners themselves were very indignant. They 
thought we were going out because we had another broad¬ 
cast that we were more anxious to do, and they criticised 
us for our lack of courtesy. I said, “I cannot explain it 
now. I want to get out from under this picture because I 
do not belong in it.” 

Q. Do you know what particular program was broadcast 
at that time, the time which you requested from WMCA, 
when they refused to give you the additional 15 minutes 
that was required for Air. Justice Hughes? A. I would not 
be in position ito swear to that, because in the time that I 
would be getting out of the place, and everything else, they 
would have time to present at least two 15-minute pro¬ 
grams, and I was not familiar with it. I heard after¬ 
wards— 

Mr. Spearman: Now, wait a moment. 


Bv Mr. Jovce: 
• » 


Q. Do you know what the paper showed that day and 
the following day was broadcast at that particular period? 


Mr. Weisman: Mr. Examiner, T suggest that you ad¬ 
monish Mr. Joyce that when a question is ruled out he 
should not ask the same question over again. 

Mr. Joyce: At times. Mr. Weisman, you know just as 
well as I do that my question may be ruled out, but 
1506 I am approaching the witness for the same particu¬ 
lar information by reframing the question, and it 
may be permitted. You know that. 

Chief Examiner Yost: The witness will please confine 
his testimony fo responsive answers, and then if there is 
any explanation necessary, make it; but do not volunteer 
things. 

The Witness: I am not an expert witness; that is plain. 
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By Mr. Joyce: 

Q. Do you know from having seen the prograi|n of WMCA 
on the day when this dinner was held what wgs scheduled 
to be broadcast over WMCA that day? A. I dlo not know. 
I had no interest in it. I did not think I would have any 
interest in it. 

Chief Examiner Yost: That is sufficient. 


By Mr. Joyce: 


Q. Do you know from the papers that you may have seen 
the following day as to what particular event! was broad¬ 
cast at that particular time which you were seeking to get- 
15 additional minutes of to use for Mr. Justice Hughes’ 
speech ? 


Mr. Spearman: Just wait a minute. 

Mr. Newman: That is objected to. 

Mr. Joyce: I am asking if he knows. Do yoil know? 


The Witness: I must say as to detail, no} generally, 
ves. 

By Mr. Joyce: 

Q. Do you actually know what event was broad- 
1507 cast at that particular time over Station 'jVMCA ? 

Mr. Weisman: I submit that the witness has now an¬ 
swered three times in the negative. 

Chief Examiner Yost: It would save time if vou let him 
.. . *! 
sav it again. 

The Witness: From the reactions in the press it was a 
jewelry program. 

Mr. Weisman: I move to strike the answer. 

Chief Examiner Yost: The answer may be stricken. 
That is not testimonv. We cannot trv this case on news- 
papers. 

By Mr. Joyce: 

Q. If I handed you a copy of the paper of the following 
dav would it refresh vour recollection sufficiently as to the 
actual date or what actually was broadcast at that particu¬ 
lar time? 


56—5695a 
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Mr. Spearman: We submit that a man who says he does 
not know cannot have his memory refreshed. 

Mr. Newman: If his knowledge is based on that article, 
it is incompetent. 

Chief Examiner Yost: Yes. This witness admits that 
he does not know what was broadcast. What the news¬ 
papers show would not be evidence, Mr. Joyce. 

Bv Mr. Jovce: 

* •> 

Q. Did you at that time make any notes or anything in 
connection with what had transpired in regard to this par¬ 
ticular event? A. My notes are in that program, the writ¬ 
ten notes. 

Q. Then your answer is Yes? A. Yes. 

1508 Q. I hand you a memorandum or a note—I pre¬ 
sume it is the one vou have in mind; vou sav it is in 
that program—and ask you to state if that was a note 
made bv vou or a note received bv vou. A. I wrote this. 

Q. You wrote that note and gave it to anyone? A. To 
Mr. Tuttle. 

Mr. Joyce: I offer in evidence this note in connection 
with that particular event handed to Mr. Tuttle by the wit¬ 
ness in connection with that particular broadcast. 

Mr. Newman: Objected to, Mr. Examiner. 

Mr. Spearman: It is certainly inadmissible as a self- 
serving declaration by the responsible agent of the ap¬ 
plicant. 

Bv Mr. Jovce: 

Q. When was this note made by you? A. That same 
evening about 9:30, in order to cover the time allocation. 

Q. Was it prior to the time that Mr. Justice Hughes is 
supposed to have spoken? A. Yes; because I saw the 
emergency arising, that unless they rearranged the pro¬ 
gram Mr. Hughes would not go on the air. 

Q. Or somei provision made for additional time? A. 
That was the only solution possible. 

Q. And you as a representative of WNYC were doing 
everything possible to get Justice Hughes’ speech on the 
air, and was that the reason why you wrote this note to Mr. 
Tuttle? A. As Mr. Tuttle was anxious to have him broad¬ 
cast. 
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1509 Mr. Joyce: I offer the note in evidence. 

Mr. Newman: I object to it. 

Chief Examiner Yost: The note is inadmissible. What 
he wrote to a third party would not be admissible. 

By Mr. Joyce: 

Q. I ask you to read into the record just exactly what 
you wrote to Mr. Tuttle on that occasion explaining who 
Mr. Tuttle was. 

Mr. Spearman: That is just an indirect way of trying 
to do something that cannot be done directly. 

Chief Examiner Yost: It is just as objectionable. 

Mr. Joyce: Exception. 

Bv Mr. Jovce: 

% •/ 

Q. I hand you another note that appears to be in that 
program of the event referred to and ask you to read that 
to vourself, and if it refreshes vour recollection, testifv to 
just what it is as to the actual conversation ycju had with 
Mr. Tuttle. 

Mr. Newman: This testimony generally seems to be di¬ 
rected to the evening when this dinner was had, ^nd I think 
that until a foundation is laid to the effect that there was 
some disagreement over the time sharing arrangement for 
that particular day, it has no materiality. 

Mr. Joyce: I will state now- 

Mr. Spearman: No; we want evidence, not statements. 

Mr. Joyce: I will make a statement that will connect up 
what I am saying now, by actual written comrpunications 
received from the Citv of New York in connection with how 
the time allotted and being used would be handled bv 

1510 WMCA in case emergencies arose. I vfill connect 
that up by actual communications received from 

WMCA. 

Chief Examiner Yost: What this man may have told 
some third party is not material. What his contact or con¬ 
versation was with WMCA in efforts to obtain time of 
course is admissible. 

Mr. Newman: Unless he succeeded in obtaining more 
time than agreed on, on that particular date, I do not see 
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the materiality of this. It is not inconceivable that the sta¬ 
tion could not give up time that WNYC was not entitled to 
bv agreement at the last minute. 

W v,' 

Mr. Spearman: The whole thing shows a sum total of 
nothing. 

Chief Examiner Yost: Whv thev did not is a matter of 

f * 

defense or explanation. It can be explained, I suppose. 

Mr. Weisman: They have not even proved that we re¬ 
fused it. 

Mr. Jovce: Mav the note go into evidence, Mr. Examiner? 
Chief Examiner Yost: These memorandums are not ad¬ 
missible. He might have addressed a hundred such notes. 

Mr. Weisman: Thev are self serving and immaterial and 
not binding on us at all. 

Mr. Spearman: Mr. Tuttle is not here to testify that he 
got it. 

Chief Examiner Yost: This witness has testified that he 

could not secure the time necessarv to broadcast the dinner 

* 


speech of Mr. Justice Hughes. 

Mr. Joyce: I offer in evidence the program of the event 
to which the witness has been testifying. 

1511 Mr. Weisman: It is immaterial and has nothing to 
do with the case, particularly in view of the fact that 
the witness has already testified that he did not complete 
the broadcasting of the event. 


Chief Examiner Yost: The program, if properly identi¬ 


fied, if the witness knows it to be true and correct, may be 


received. 


Bv Mr. Jovce: 

* * 

Q. Is this a copy of the actual program of the particular 
event about which vou have been testifying? A. Abso- 
lutely, because I have a complete file of every dinner that 
I have broadcast. 


Chief Examiner Yost: Just sav whether it is or is not. 
That is all that is necessary. 

The Witness: Yes. 


Mr. Jovce: I offer it in evidence. 

Chief Examiner Yost: Do you have it in duplicate? 

The Witness? Yes, sir; I have another copy. I have not 
got it here. I have it at the hotel. 
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Chief Examiner Yost: It may be admitted. 

(Program of dinner by the Federal Bar Association, New 
York branch, to the Judges of the United States Circuit 
Court of Appeals and others, was received m evidence, 
marked ‘‘Docket No. 1337, WNYC Exhibit No. jtt”, and is 
filed with the record in this case; and additional copy 

thereof to be later furnished by WNYC for the record.) 

I 

Mr. Jovce: That is all. 

mt 

1512 Cross-examination on behalf of WMCA. 

Bv Mr. Weisman: 

Q. Just one question, Mr. Cowan. Do you know what 

stations in New York Citv broadcast such dinners and 

* 

events in New York Citv? A. I can answer that directlv, 
but I would like to qualify the answer if it is permissible. 

Q. I will withdraw the question in that form. Is it not 
a fact that WMCA broadcasts nearlv every event of im- 
portancc in the city of New York? 

Chief Examiner Yost: If you know. 

A. I cannot answer that. 

By Mr. Weisman: 

Q. Would you say that they broadcast most of the im¬ 
portant events of this kind? A. I do not study out their 
programs, so I would have to say no. 

Q. When did you first know’, according to your record, 
that you w’ere to broadcast the Judge Hughes dinner? A. 
I am not the program director, but our system is that w*e 
have a program issued for the day and that is corrected and 
up to date as we are actually going to w’ork that day. So 
I may say, just the same date on the basis of actual fact, 

although verv often w 7 e know 7 a w 7 eek ahead of lots of events. 
~ * 

Q. When did you personally know that WN^[C w 7 as to 
broadcast this particular event ? A. When I canje to work 
'that day I knew’ I had a remote job at the hotel tha,t 
night. 

1513 Q. And did you not know that the broadcast was 
most likely to go beyond 10 o’clock? 
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Chief Examiner Yost: That is, your broadcast. 

A. There was considerable negotiation at that time- 

Bv Mr. Weisman: 

•> 

Q. Please, Mr. Cowan. A. We had a new technique that 
none of us were very familiar with at the time, and it was 
the result of the split, and none of us were trained in par¬ 
ticular about thinking what might happen, and it was not 
until events developed that I could tell by the way the 
speeches were running that we would not be on the air at 
10 o’clock. 

Q. And the first communication you made, according to 
you, was how soon before 10 o’clock? A. 9:30, I imagine. 

Mr. Weisman. That is all. 

Mr. Joyce: Mr. Yost, I offer in evidence photostatic 
copies of papers showing what had actually transpired in 
connection with the particular event that the witness has 
testified to. 

Mr. Weisman: We object, on the ground that they are 

not competent testimonv. 

• • 

Mr. Newman: The same objection. 

Chief Examiner Yost: Thev mav be marked for identi- 

» * 

fication. 

(Ten photostatic copies of newspaper radio programs 
and news items relating thereto were collectivelv marked 
bv the reporter for identification “Docket Xo. 1337, 
WXYC Exhibit Xo. 32”.) 

1514 Addition&l cross-examination bv WMCA. 

* 

Bv Air. Weisman: 

Q. Is it not a fact that the program only allowed the 
Bar Association 45 minutes for the broadcast and reserved 
to itself the time after 10 o’clock? A. I can't answer that 
question. 

Q. Look at this paper marked for identification as 
WXYC Exhibit Xo. 32 and look at the program and see if 
that refreshes vour recollection. A. The onlv thing that I 
can refresh my recollection on is that 10 o’clock was our 
dead line, and that is what I acted on. 
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Q. And is it not a fact that WNYC had la program 
scheduled at 9:45 other than the Bar Association dinner? 
A. It might be that our program was issued after this went 
to the radio editor. You cannot go by that. 

Q. Is it not a fact that the Bar Association dinner was 
scheduled at 9 o’clock to go off at 9:45, according to your 

own program schedule? A. There is this difference- 

■ 

Mr. Joyce: Answer the question. 

The Witness: I will have to explain the answer. I can’t 
say yes or no. 

' 

By Mr. Weisman: 

Q. Is it not a fact that WNYC scheduled the Bar Asso¬ 
ciation dinner and only allotted the time from 9 to 9:45? 

Chief Examiner Yost: As shown by that paper. 

A. If there is any amplification of the time—this is re¬ 
leased ten days ahead of the press. 

1515 By Mr. Weisman: 

Q. So you knew ten days in advance that you |vere going 
to broadcast this dinner? A. I mean our radicj programs 
are released ten days ahead, and very often we never get 
our program changes in the paper. 

Q. But ten days before, you knew of this Bar Associa¬ 
tion dinner? A. I did not know I had any concern with it. 
I do not care about it. I have no interest ih what we 
broadcast except to handle it as the schedule says. 

Redirect examination. 

Bv Mr. Jovce: 

v m/ 

Q. Mr. Cowan, how many speakers were there on the 
program that night? A. Every one of these men had 
spoken previously. 

Q. How — speakers were there on the program that 
night? A. Six. j 

Q. And the amount of time allotted to the speakers at 
that dinner was 25 minutes? A. That I cannot answer. 

Q. I mean, in accordance with what you have just testi¬ 
fied—from 9 to 9:45. That would be 45 minute^, would it 
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not? 'Would from 9 to 9:45 be 45 minutes? A. An hour, 
really. 

Q. I am asking you the question: would from 9 to 9:45 
be 45 minutes? A. It would be. 

1516 0. So that for six speakers there was 45 minutes 

allowed? A. Yes. 

Q. Is it a fact, Mr. Cowan, that you have nothing to do 
with requests for time that would be made to WMCA, the 
sharing station? A. Unless I was working as a substitute 
for somebody in the program department I would have 
nothing to do with it. 

O. In the ordinary course of events? A. Not a thing. 


Additional cross-examination on behalf of AVMCA. 


By Mr. Weisman: 

Q. Mr. Cowan, the special civic events that you have 
testified to, such as the reception to Mr. Laval and to the 
kings and queens—what time of the day do they take place ? 
A. The set time for receptions at the City Hall, because of 
the noondav crowds, is 12 o’clock noon. 

Q. And when do thev usuallv finish? A. Thev consume 
normally an hour. 

Mr. Weisman: That is all, sir. 


Additional redirect examination. 

Bv Mr. Jovce: 

* * 

Q. And the public receptions or dinners are in the eve¬ 
ning? A. Alwavs, unless it is a luncheon. Naturally that 
is a luncheon. , These guests all receive complimentary 
luncheons always. 

1517 Q. As well as dinners? A. Yes. 

Q. Do you attend the dinners? A. No. I think 

too much of mvself to eat hotel food. 

•• 

Mr. Joyce: That is all. 

Mr. Weisman : Mav we ask what the ruling is on these 
newspapers ? 

Chief Examiner Yost: They are marked for identifi¬ 
cation. 

Mr. Weisman : Since the witness testified thev were in- 

i + 

accurate and vou cannot go bv them? 
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Mr. Joyce: He was talking about the programs. 

Mr. Weisman: That is what I am talking about. 

(Witness excused.) 

Roland von Weber was called as a witness ifor and on 
behalf of WNYC and, being first duly sworn, testified as 
follows: 

Direct examination. 

By Mr. Jovce: 

Q. Mr. Weber, are you connected with the radio station 
known as WNYC? A. I am. 

Q. And what is your official title? A. The dj 
given me as a result of Civil Service examinatioi 
Announcer. 

Q. During your carrying on of the activities jt hat come 
under that particular title were there any particular things 
that were assigned to you to take care of, by thj? director, 
assistant director or commissioner of Want and 


ffieial title 
is that of 


1518 structures? A. Yes. In addition to m 


general 
troldman— 
ic request 


duties as an announcer, Commissioner ( 
rather, Mr. Fitzpatrick, then acting director, at t 
of Commissioner Goldman asked me to take cdre of the 
educational program of the station in so far as contacts 
made on behalf of the director and the commissioner were 
in large part made by me, contacts which later pi a great 
many cases resulted in the educational programs 
on the air. 

Q. AVill you state in connection with carrying 
instructions as given you by Mr. Fitzpatrick oij 
sioner Goldman, just what you did to carry then 
When I came to the station in May, 1928, the st 


already operating as an educational station. Educational 


programs did not originate with me. So far as t 
was concerned, they were the usual practice, da 


presented 

out those 
Commis- 
out? A. 
at ion was 


le station 
ing back, 


-----7 -„• - - - i--7 -1 -7 

as far as I know, to the establishment of the station. Com¬ 
missioner Goldman was very anxious that this educational 
ideal of the station be carried out and broadened as far as 
possible. In connection therewith I had conferences with 

the Board of Education of the City of New York- 

Q. If you want to refresh your recollection you may 
refer to anything you may have there. A. (Continuing:) 
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—with the museums of the Citv of New York, the welfare 
and civic organizations, as well as, in many cases, other 
departments of the city. 

Among the organizations I would like to mention Secre¬ 
tary Wilbur’s committee on education by radio, as a result 
of which contact Dr. Shippert, chairman of the Fact 

1519 Finding Subcommittee of that organization, de¬ 
livered a series of talks over the station. But in par¬ 
ticular I think are pertinent the conference held with the 
museums of the city, including the Metropolitan Museum 
of Art, the Museum of Natural Historv, Brooklvn Museum 
of Arts and Sciences, the Brooklyn Children’s Museum, 
the Roosevelt, Museum, the New York Aquarium, the 
Museum of Arts, New York Historical Society, French 
Museum, the Museum of Modern Art, Mrs. Whitney’s Mu¬ 
seum of American Art: in connection wherewith I would 
sav that these museums desire to organize a verv definite 
series of lectures to be known as Museum Extension Lec¬ 
tures, similar in nature to the extension courses, although 
without definite credit therefor, organized by the colleges 

of the count rv. 

* 

There was organized two years ago a series which in 
some way took care of a representation of the museums, 
and was granted 15 minutes once a month, sometimes once 
in three months, sometimes once in four months. That is 
the time that was accorded these museums. This repre¬ 
sented perhaps one-eighth of the time desired by these 
museums on the air. The program desired was presented 
to the director of the station at that time. The director 
informed- 

Mr. Newman: We object. 

Chief Examiner Yost: He may state what time was avail¬ 
able and what thev failed to get. 

The Witness: The only reason I bring it in is that the 
normal routine would be that I would not ask any station 
for time. The time was requested by Commissioner Gold¬ 
man, and the information given me was that time 

1520 could not be obtained, and it was this information 
that had to go to the representatives of the museums 

whom I had interviewed. 

That held true also with the Welfare Council of the City 
of New’ York wdiose time w^as rapidly taken from them; 


AND STRUCTURES, VS. FED. RADIO COM. ET 


a|,. 


867 


ancl the program director will testify as to why; 


other educational organizations, notably the New York 


and many 


e Quecns- 
tliat these 
acting in 


Public Library, the Brooklyn Public Library, 11 
boro Public Library. I suppose you understand 
are separate organizations, although frequently 
concert. 

Under the city departments of course should b^ listed the 
office of Postmaster, Brooklyn and New York, tjie Depart¬ 
ment of Health, Police Department—I do not think it is 
necessary to go into detail as to them. But throughout it 

was necessary for me to inform these educators that as was 
* 

perfectly obvious, there was not time to accommodate the 


experts in 
oadcasting 


is to when 


desires of these organizations to present their 
educational lectures over the municipal hi 
station. 

Q. Did you make any contacts with colleges ; 
they could broadcast? A. Yes. With Fordham Univer¬ 
sity. We allotted them ten minutes a week 011 b vear, ex- 
tended it a little in the summer time. Last ye hr we were 

forced to discontinue them entirely because th 

* 

not available to present their program; and t 
mind quite an extensive program. 

The Brooklyn College—I believe that is what 
—offered us courses; the Long Island College, 
is all. 

Q. What was the net result of your contacts and conver 
sations had with these various groups a> 

1521 of WNYC’s facilities? A. That I kept 
contact with the official representative 
groups to try to allot them some measure oi 
would allow them representation on the air at all. In many 
cases this was impossible. , 

Q. That is, giving them the time they requested? A. 
No; we could not give them the time that they cjould utilize 
or that would show normal utilization or a good utilization 
under the vast educational and cultural resources of the 
City of New York. 

Q. That tliev wanted? A. That thev would be verv glad 
to have. 

Q. Could you state, Mr. Weber, from these contacts and 
conversations and so forth what programs the city could 


time was 

lev had in 
* 

it is called 
think that 


to the use 
in constant 
s of these 
time that 


put on if it had the time ? A. I think we have 


had a great 
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deal of representation along that line by the educational 
experts who have been here testifying for us. 

Q. Would your testimony simply bear out what they 
have testified to? A. Exactly. I think it might be said in 
this connection that the representative of the museums was 
Mr. Mann; the representative of the educational facilities 
was Mr. Meyers, director of the educational colleges of the 
City of New York, and it was the intention to have them 
testify in behalf of and in accordance with the policies of 
the various educational organizations of their type. 

Q. Could you have had college debates if you had had the 
time t 


1522 Mr. Weisman: That is objected to. 

Mr. Joyce: I withdraw the question. 

The Witness: 1 think it is in line with the testimony 
that 1 did not bring out. 1 can definitely state that there 
were- 

Mr. Joyce: There is no question before you. That is all. 
Cross-examination on behalf of WMCA. 


Bv Mr. Weisman: 

Q. How much time do you spend at the radio station per 
day? A. 1 am a full time employee of the station. 

Q. I understand that. How much time do you spend ? A. 
I don’t follow the reason for your questioning. 

Chief Examiner Yost: That is nothing for you to ask. 
How much time do you spend, approximately? 

The Witness: At least the normal working day, either 
in the station or outside on behalf of the station. 

Bv Mr. Weisman: 

Q. How much time do you spend in the radio station? 
A. Whatever is necessary. It varies. 

Q. Eleven to 12 in the morning? A. If I happen to be on 
in the morning period, it is from 9:30 or 10 o’clock in the 
morning until 6 in the evening. 

Q. Even though there is no broadcasting? A. Even 
though there is no broadcasting. 

Q. Do you spend the rest of the time preparing pro¬ 
grams? A. Frequently, and in interviewing indi- 
1523 viduals outside of the station, and carrying on cer¬ 
tain of the clerical duties of the station. 
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Q. Are you engaged in any other employment or voca¬ 
tion? A. None whatsoever. 

Q. Do you do some of Mr. Bohnsack’s work there? A. 
He takes care of his own work. 

Q. You say he does? A. So far as I know. 

Q. You see him there, do you? A. Yes. 

Q. Regularly? A. Yes. i 

Q. Are you acquainted with the programs of WNYC? 
A. In so far as they concern my broadcasting; yes. 

Q. You would recognize a typical program of WNYC if 
you saw one? A. A typical program? 

Q. Yes. Or isn’t there any typical program? A. If you 
mean by that, a program which is in accord with the 
policies of the station; certainly. 

Q. All right. I show you a week’s program for the week 
of June 22, 1931, and ask you to look at it anfl tell us 
whether it is a typical program in accordance with the 
policies of that station. A. Yes. 

Q. Will you look at the other days, please? A. These 
programs are, by the by, programs for June 22 and the 
week following, which comes within the summer 
1524 operating schedule of the station. In many in¬ 
stances it includes the band concerts. 

Q. Would you say this is not a typical week’s program 
of that radio station? A. It is a typical week’s program 
for that time of vear; ves. 

Q. Have you any educational programs for tlnjt week? 
A. Yes. 

Q. Will you name them, please, and give us the hours 
and the days? A. Included in the educational ideas of the 
station are programs other than those sponsored by the 
educational institutions themselves, especially during the 
time when the College of the Citv of New York concluded 
its vearlv schedule. Therefore I would sav the lecture- 

* V * 

recital by Herman Neuman, concert pianist and musical 
lecturer attached to the station staff, at 11:10 o’clock, 
would be one. 

The talk bv Miss Marv McGovern, concerned With his- 
toric women characters which she calls “Woman at Her 
Best”, is another one. She gives talks on the station. 
Miss McGovern is a well known lecturer. 

Eugenie Fribourg, fashion expert, on “Beach Clothes” 
at 11:45- 
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Q. That is educational? A. It is instructive. 

Between 11 and 11:10 I would also like to include the 
Fair Food Prices of the Bureau of Home Economics, de¬ 
partment of Public Markets. 

Between 6 and 8:30 in the evening, the program 

1525 as arrived at bv the station director indicates that 
at 6:05 there was John B. Foster, nationally known 

sportsman, who speaks on “Sports Review.” Herbert 
Swing- 

Q. Do you consider that part of your educational pro¬ 
gram? A. What am I answering? That is the question 
as you put it, is it not? 

Q. Yes. A. Mr. Swing’s recital is from 6:15- 

Q. You have not answered my question. A. Yes. 

Q. All right; go on. A. Mr. Swing’s recital at 6:15 
o’clock is injthe nature of a lecture-recital and includes re¬ 
marks of an educational nature on the songs which he sings. 

Q. You include that as an educational program, do you? 
A. It is an educational and cultural program. It most de¬ 
cidedly is. 

Q. That is all I want to know. 

Chief Examiner Yost: Mr. Weisman, you asked him onlv 
to give such programs as he regards as educational. Why 
do you question him on each one of them? 

Mr. Weisman: I apologize. 

The Witness: At 6:30 p. m., elementary German lessons 
by Professor V. H. Berlitz, and at 6:45 advanced German 
lessons bv Professor Berlitz. 

At 7:15 p. m., New York Public Library, a talk by Mrs. 
Eliza B. Marquess of the New York Public Library. 

1526 At 7:30 p. m., correct time, police alarms, civic 
information, baseball scores, etc., all bearing on 

things of interest at the moment and of an educational and 
informative nature. That might be stricken out as not en¬ 
tirely educational. 

ms 

A talk by Professor Francis X. Connelly, M. A., on the 
aspects of modern literature, WNYC Air College in co¬ 
operation with Fordham University. 

A recital at 7:50 which marked the debut on the air of 
A. Walter Kramer, one of the best known American song 
composers, himself a pianist, assisted by Mary Stuart, con¬ 
cert soprano, Jeanne Laval, contralto, and Salvatore 
Cusenza, mandolinist, with Mr. Neuman at the piano. 
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The program included many numbers whose first per¬ 
formance was on that program, and also included famous 
songs bv Mr. Kramer. 

At 8:15 was the program by Dr. Russell Cecil of the 
department of Hospitals, on the treatment of Arthritis, 
one of the lectures presented by this department on Mon¬ 
day nights. This is a typical Monday program for that 
time of the year. 

Q. Will you please glance through the programs for the 
balance of the week and tell us whether they ar^ typical of 
the Monday program or if they vary to an extent? A. 
They vary most decidedly. 

Q. Go on, then. A. In addition to the program of the 
Department of Public Markets, Fair Food Prices, at 11 
o’clock in the morning or shortly thereafter, there is in¬ 
cluded a talk by the expert on Home Economics of the De¬ 
partment of Public Markets, Deputy Commissioner 
1527 Mrs. Louis Reed Welzmiller, in which she gives home 
tested recipes, vouched for personally, called “June 
Recipes.” That program would certainly come under the 
head of informational if not educational. 

The American Legion program, Kings County Auxiliary, 
which presented as its speakers the Kings County Com¬ 
mander of the Legion, James H. Johnson, Miss Gertrude 
Gleason, Kings County Chairman, and as soloist Mrs. Ella 
D. Ramson; Mary Frances Hall as director. 

In the evening at 6:05 the United Principals’ Association 
presented a talk by Ella Cross, entitled “Every Day a 
Health Day for Your Child.” 

The United Principals Association presented a series of 
talks over the station, as did the United Parents Associa¬ 
tion—limited, of course, as in all of these cases, by the 
amount of time at their disposal because of the restricted 
time of the station. 

6:30 to 7, elementary and advanced Italian lessons by 
Professor V. H. Berlitz. 

Talk by Jean Taylor for the Queensborough Public Li¬ 
brary, on “Long Island Historical Collection.” 

That is followed usually by police alarms, civic informa¬ 
tion, baseball scores, and so on. 

At 7:35 a talk on behalf of the WNYC Air College, on the 
subject “Our Library Table,” by W. Orton Tewson. 

At 7:50 p. m. a talk by a former professor of Fordham 
University, Professor Richard E. Mavne, an expert on 
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speech, and one of the founders of the Shakespearean So¬ 
ciety. I believe that is the title of it. Dr. Butler 

1528 was at one time associated with it—still is a member, 

I believe. The title of this talk bv Professor Mavne 

» * 

was “Pronunciation.” It is incorrectly placed here as 
“Denunciation.” I remember the talk. 

There was a band concert at 8:30 bv Karasvk’s Band 
direct from the Music Grove, Prospect Park, Brooklyn. 

On Wednesday, in the morning, at 11:05, talk on Fair 
Food Prices, put on by the Bureau of Home Economics, 
frequently followed by a broadcast by Marston-Whitman 
Trio. That might be classed as educational in so far as 
there is a great deal of informative material in the pro¬ 
gram. 

At 11:20 a. m., New York Tuberculosis and Health As¬ 
sociation, “Boy’s Hobbies,” presented by R. Y. Boyson, 
Central Y. M. C. A. 

At 11:35, again the Marston-Whitman Trio. 

A talk at 11:45 by the vice-president of the American 
Society for Prevention of Cruelty to Animals, entitled “All 
in the Dav’s Work.” 

At 6:05, program by the New York City Department of 
Health, in which was presented a talk by Dr. John Ober- 
wager of that department, on the subject of “The Bureau 
of Eleven Million Records”; all talks from the Department 
of Health, certified health talks. 

Elementary Spanish lessons and advanced Spanish les¬ 
sons by Professor V. H. Berlitz. 

At 7:15 o’clock, talk by Professor Alexander Klemin, 
director, Guggenheim School of Aeronautics, New York 
University, under the auspices of the Museum of Science 
and Industry. That we have unfortunately been 

1529 forced to discontinue owing to lack of time. 

Q. In order to shorten the time, will you please 
look at all of the programs and read into the record those 
which you claim are not educational programs? A. I make 
no claims as to any such thing. 

Q. You say they are all educational? A. I say many of 
them. Although they may not be documented educational 
talks, they are made so by those in charge of the program. 

Q. So that all your programs are educational? A. The 
idea behind this is to make every program as educational 
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ithout edu- 


you would 


as may be. Entertainment is not necessarily w| 
cational background. 

Q. Are there any programs on that list that 
not classify as educational? A. Well, there are feome which 
are less educational than others. Perhaps there are a few 
which have solelv entertainment value. 

Q. Will you state those, please? A. I imagine it would 
be difficult to find them. The Stuyvesant High School Glee 
Club, although it comes from an educational institution, 
presents very good music. 

Q. All high school boys? A. The high school glee club. 
It may also include girls. 

Q. Of high school age? A. High school age;|yes; show¬ 
ing the type of musical education carried on by the high 
schools. 

Q. Of course you know it is strictly a boys’ school, 

1530 don’t you? A. No. I am not familiar with the high 
schools. 

There is an interlude at 11:10 on Tuesday, which is music; 
and weather forecasts occasionally occur for ohe minute. 

A recital bv Janet Hecht at 11:15- 

* 

Q. How long did that take? A. Fifteen minutes. 

Q. You could have given that time to the Board of Edu¬ 
cation, could you not? A. In June? 

Q. Yes. A. No. 

Q. You could have given it to the Museum 
must understand, if vou know anything about 
grams at all—I sometimes wonder—that these j programs 
must be broken by a bit of music here and there,! and these 
things are in the nature of relief from constant tlalk 

Q. Do you find that your programs need relief 
tliev all need relief. 

Q. You are not on there constantly, are you? A. At 
various times. I do not think there is any type that I have 
not been on. 

Q. I can understand that relief is necessary. Go on. A. 

It is lucky I do not listen to WMCA. 

% 

Q. You listen to yourself most of the time, do you? 

Mr. Joyce: He is getting information if he dq 
The Witness: At 7 o’clock, a group of 

1531 Harrv Kilminster. 

57—5695a 


A. You 
hradio pro- 


A. Yes; 


es. 

ballads by 
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Bv Mr. Weisman: 

Q. How long did that take! A. Fifteen minutes. 

Q. You could have given that time to the Brooklyn Mu¬ 
seum. A. When you consider that we have talks from 

8:15 on I think vou will admit that there is necessitv for a 

•> * 

little music. At 8:05, a program of Irish music with a tenor 
soloist. 

8:30, Park Band Concert from Prospect Park. That is 
not strictly an educational feature. I am afraid it would 
take—no; perhaps it will not. We will go ahead and see. 

Q. Would take what! A. Looking for these others takes 
as much time as reading those that I started to read be¬ 
fore. 1 think there is enough to show that. 

There was a special dinner in connection with the formal 
opening of the new upper deck roadway of the Queens- 
borough Bridge, which conies under a civic heading. 

Q. You cut other programs for that purpose! A. It is 
quite possible the former director may have made such ar¬ 
rangements. I am not familiar with it. This is a summer¬ 
time program. 

Q. You are familiar with the Berlitz lectures! A. The 
Berlitz language lessons were on the station before I came 
there. 

Q. And they are still there! A. Yes. 

Q. How many hours a week do the Berlitz language 
1532 lessons take! A. One half hour four nights a week. 

Q. Is that the longest program on the station, the 
longest single program on the station! A. Yes; I think so. 
No; I do not know that that is so. I would hesitate to sav 
ves. 

9f 

Q. Look at your program and see if it is not so. A. It 
may be that on any particular week it would be. In the 
earlv davs it had one hour a dav. 

* t * 

Q. Is not that the longest feature on the station now? 

Chief Examiner Yost: If you know. 

A. Perhaps in the total number of hours a year it might 
prove so. 

By Mr. Weisman: 

Q. And the Berlitz School of Languages is a private in¬ 
stitution! A. I am not familiar with it in any way. 
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! which tliev 


Q. Do you hear their broadcasts? A. I ha\|e presented 
them frequently. 

Q. Do you hear them announce text books 
have for sale? A. I have heard it announced that text 
books may be obtained. 

Q. And they have to be purchased from the Berlitz School 
of Languages? A. I must request that the program di¬ 
rector take care of those questions. 

Q. I must request that you answer till 

1533 A. I am not in anv wav concerned with 

* * 

programs. 

Q. Have you heard them announce over 1 
those taking these lessons must refer to a certain textbook 
sold bv the Berlitz School of Languages? 


tit question, 
the Berlitz 

le air that 


idcast, Mr. 
ccur in the 


Mr. Joyce: 1 object to the word “must”. 

Mr. Weisman: He said he heard the broi 
Examiner. 

The Witness: The word “must” does not o< 
broadcast. 

Chief Examiner Yost: Then you have not heard anv such 

* * 

announcement ? 

The Witness: No, sir; the word does not ocelli*. 

Bv Mr. Weisman: 

* 

Q. Have you heard the lecturer refer to a A 
book in each instance? A. Yes. “The text books may be 
obtained”—is the exact way he states it. 

Q. Where? A. At any place where text books can be 
obtained. 

Q. Did not this announcement refer specifically to the 
Berlitz text books? A. If I had the announcement in front 


ertain text 


cannot. 

r. 

Programs? 


of me I could answer that definitely. Offhand I 

%> 

Q. You cannot tell from memory? A. No, s 
Q. How long have you been announcing these 
A. I don’t know what that has to do with it. I aljvays refer 
to an announcement. The part of the announcement 
1534 that I put on the station has nothing to do with the 
announcement that Mr. Berlitz puts on, h 
Q. How long have you been announcing thesj 
A. From May, 1928. 

Q. You have been announcing that progranji continu¬ 
ously? A. All of us have been announcing that program. 


mself. 
e lessons? 
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Q. How many programs a week of that character do you 

announce? Have you done it during the last week? A. 

No; I have been here all this week. 

Q. You have been here for two weeks, last week and this 

week? A. Go back as far as vou like. Anv time vou sav is 

* • • % 

perfectly all right with me. I mean, as far as the actual 
testimony is concerned, it cannot be changed by that. I do 
not remember exactly the language that Berlitz uses. 

Q. Will you testify for the benefit of the Commission 
that the Berlitz School of Languages sells text books which 
are to be used in connection with these broadcasts? A. 
From my personal knowledge I cannot even say that. 

Q. Have you ever seen any of their letterheads? A. No. 
That would come under the province of the program 
director. I am, in fact, absolutely unfamiliar with them. 

Chief Examiner Yost: You have not seen them. That is 
all that is necessary to sav. 

V % 

Bv Mr. Weisman: 

Q. Have you heard this announcement made during a 
broadcast that i you announced or heard, that in these les¬ 
sons you are using a certain text book by V. A. Ber- 
1535 litz, price $1.75? A. Absolutely not. 

Q. Or any similar announcement? A. No; nothing 
similar to that; I mean, that specifies the actual price of the 

text book. It mav be that vou can show me documentarv 

• • • 

evidence wherebv it was done, and I will blame it on mv 
memory, but at the present time I remember no such thing. 

Q. You have your alibi all prepared? A. I have no alibi 
prepared. I do not need any alibi. 

Mr. Joyce: I ask that those remarks be stricken. 

Chief Examiner Yost: Yes. 

Bv Mr. Weisman: 

* 

Q. In your talks with the various educational institutions 
in the city of New York have you suggested that they put 
those programs on instead of the numerous Berlitz pro¬ 
grams? A. That does not come within my authority either. 
Q. In whose hands is that? A. The program director’s. 
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Q. Who is that? A. Mr. Fitzpatrick, during the time 
Mr. Bohnsack was away, and Mr. Bohnsack and also the 
commissioner finally pass on them. 

Mr. Weisman: That is all. 

Redirect examination. 

By Mr. Joyce: 

Q. If you heard such a remark made as Mr. Weis- 

1536 man stated to you in regard to a sum of money being 
mentioned, what would you do? 

Mr. Weisman: I object. He testified that he did not 
hear anv such remark. 

Mr. Joyce: I am asking if he did. It comes jmder his 
control as an announcer. 

The Witness: Certainly it does. If I heard any such 
remark made I would leave the statement for the director 
of the station to refer it to his attention as far as the broad¬ 
cast was concerned, and inform Mr. Berlitz that it was not 
to be repeated, that it is absolutely against the policy of our 
station. If it ever were known that it was indulged in, Mr. 
Berlitz would personally be made responsible for it, and 
there might even be further complications. But in so far 
as I know, it was never made. 

Recross-examination on behalf of WMCA. 

By Mr. Weisman: 

Q. Do you know the signing off and signing on hours of 
WNYC? A. As far as they concern me, they vary. 

Q. Can you not answer that question yes or no? A. I 
have answered a good many things yes or no- 

Q. Do you know the signing on and signing off!hours of 
WNYC? A. I have been with that station since May, 1928, 
and they have varied so, with the exception of representa¬ 
tive programs, from day to day- 

Q. When do the representative programs sign on 

1537 and off each day? A. They have already been testi¬ 
fied to. 

Mr. Weisman: I ask that the witness answer that 
question. 
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The Witness: The record alreadv discloses. 

Chief Examiner Yost: Yon have asked the witness if 
he knew- 

Mr. Weisman: And he savs he does. I am not asking 

* V7 

for repetitious testimony. 

Chief Examiner Yost: How much time do vou want him 

* 

to specify—each day of the week? 

Mr. Weisman: If he knows. 

The Witness: I know that thev normally go on the air 
from 11 to 12 in the morning; that is, according to the 
present schedule, and at 6 in the evening, each evening in 
the week, signing off at 8:30 on Monday evenings, 9:30 
Tuesdav and Thursdays, 10 o'clock Wednesday evenings, 
7:30 Fridav evenings and 8:30 Saturday evenings. 

Bv Mr. Weisman: 

» 

Q. Do you sign off any of the evening programs? A. 
Manv of them. 

Q. Have there been many occasions when you signed off 
later than tlie hours you just specified? A. That question 
is a difficult question to answer yes or no. T think yes 
would be the proper answer. 

Q. TTow long would those programs over-run the signing 
off periods? A. I don’t understand. You mean, that by 
proper negotiations time had been allotted to the station? 

Q. Xo. Without proper negotiation would you 
1538 sign off five or six or three minutes later than vou 
have stated? A. There is a lot of difference between 
5 or (1 or 3 minutes. We frequently go off a minute late 
and we will get on the air a minute late. It mav sometimes 
happen that we may sign off as late as that. I may add 
that we attempt to keep the time schedule as exact as 
possible. 

Mr. Weisman: That is all. 

(Witness excused.) 

Mr. Joyce: I will now call Mrs. Welzmiller, and I will 
state at this time that Mrs. Welzmiller can go a certain 
distance this afternoon onlv, bv reason of the fact that she 
has not with iher her records that she needs to testify 
from. 
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Blanche Irene Welzmiller was called as a fitness for 
and on behalf of WNYC and, being first duly sjvorn, testi¬ 
fied as follows: 

Direct examination. 

By Mr. Joyce: 

Q. Mrs. Welzmiller, are you connected with ;he City of 
New York in any particular capacity? A. I ^m Deputy 
Commissioner in charge of the Bureau of Information and 
Home Economics. 

Q. What department? A. In the department of Public 
Markets. 


experience 

particular 


Q. Mrs. Welzmiller, will you just tell us your 
prior to your connection with the city in that 
department? A. You mean, my activities leading up to 
my appointment? 

1539 Q. Yes. A. I was a newspaper woman for several 
years. I am a college graduate. 


Q. I hand you a paper, which may save time 


and which 


may help you in giving the information which I think the 
Examiner would like to have. A. From the standpoint of 
educational equipment I have the degrees of 
M. A. from Columbia. I am a graduate of a business col 
lege. I have had many courses, just courses for a back¬ 
ground for mv work, since I have become associated with 
the Bureau, as the need developed. 

I was a teacher of literature beginning with 
nings of literature right down to the present 
private pupils and classes; also in civics. My 
also ran into activities such as I became acqu; 
women through the Woman’s Suffrage Party, 
director from the Bronx of the whole field. T1 
our victory and perhaps gave us our opportunity to be 
deputy commissioners. 

My activities in patriotic service in the war le|d me away 
from classical literature to foods. “ Foods will win the 
war.” I think it was Mr. Hoover who initiated that slogan; 
and I served with him as his leader in my particular dis¬ 
trict on the Food Administration work. 

As perhaps a kind of a relevation to myself, I found that 
I had executive ability in this particular line. Sometimes 


the begin- 
time, with 
equipment 
inted with 
I was the 
at gave us 




880 


CJTY OF FEW YORK, DEPT. OF PLANT 


we become acquainted with ourselves through necessity, 
and there seemed to be some necessitv at that time. 

m/ 

I became a speaker for the Liberty Loan. You 

1540 might ask me how food entered into that. Some¬ 
times, in order to get people to buy Liberty bonds— 

and my record ran up something over a million dollars that 
I sold, of Liberty bonds—we had to use these facts concern¬ 
ing food at that time to sell Libertv bonds. 

In connect ion with that also I organized what was known 
as the Plentv Food League. The Plentv Food League was 
an organization of 300,000 women in the State of New 
York. You see, I was sent around New York State to speak 
for the Liberty, loan and to talk about foods and keep them 
from fats and sugar, particularly. So I organized 300,000 
women in the State of New York under this form, that is, 
placing a county leader in each county who in turn or¬ 
ganized her forces under mv charge. 

Then out of that came the curb markets, what we called 

curb markets: and so that vou mav understand what tliev 

» « • 

were and the extent of them and the psychology of them, if 
I may explain to you, there was a feeling that the producer 
in the State of New York could not get his surplus or even 
his crop in the time of demand and need. He could not get 
it into New York to be sold when evervbodv was trving to 
save and evervbodv was trving to get food at the lowest 
prices. So we and the women who were in this organiza¬ 
tion, the chairmen of it, decided to go amongst the farmers 
in Dutchess County and Westchester—I will just talk about 
those two, because those were the only two that I recall 
just now that I particularly went into—to induce the farm¬ 
ers if we could, get them an outlet in New York Citv for 
their stuff that was rotting on them—could not get a 

1541 sale at all—if we could give them an opportunity to 
sell that, would thev organize through a trucking 

system to bring it to points where we would get it and 
have the stuff sold; to just organize them, or at least have 
them organize themselves, and get their trucks to bring 
the stuff to those points. 

The men who assisted in this were men like Louis Oppen- 
heim, of the butchers, who would give us the whole front of 
their stores and at night take the stuff in. The stuff was 
sold. I do not! remember exactly the details of it very 
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much. But there were 41 so-called curb markets trom pro¬ 
ducer to consumer. This was in 1918. I may not have the 
exact dates, because dates do not stick to me very] well, and 
I am going to say that I got out of a sick bed to come down 
here. I mean, if I do not recall it all, I will in time, anyway. 

Of course this was a movement behind which there was 
more or less a great psychology. There was a Reeling at 
that time that everybody was a profiteer; and to allay that 
feeling and to make the retailers feel they had to (cooperate 
with this situation, there was a psychology back jof it and 
the retailers moved into line I think very much because the 
women were back of it. 

Mr. Weisman: Mr. Examiner, I do not want o be im¬ 
polite, but I think that this is rather far afield from our 
issue, while it is very interesting. 

The Witness: You asked me for my equipment. 

Mr. Weisman: I did not ask you. 

Mr. Joyce: This testimony is most necessary, for the 
reason that this witness gives personal broadcasts of a 
nature that is very essential to the City of New 
1542 York and the inhabitants thereof. 

Mr. Weisman: I will concede that. 

Mr. Jovce: I do not want any concessions. I \vant this 
• *• 

on the record. 

Mr. Weisman: I will concede that the ladv is highly 
qualified for the work that she is doing over Radii) Station 
WXYC; and may we have the nature and the amount of 
the work she does ? 

Mr. Joyce: The concession is very nice, but I want to 
sav that this witness is the only person in the city of New 
York that is doing this character of work, and she is well 
qualified to do it. 

Mr. Weisman: And I so concede. 

Mr. Joyce: I want it on the record. Mr. Yost is going 
to make certain recommendations. It may be that the 
Commission, when it comes to them, will say, “We would 
like to have before us what this particular witness has done 
to lead up to the fact that she gives this kind of informa¬ 
tion to the public. 

Chief Examiner Yost: The Examiner feels that this wit¬ 
ness can very well state generally and briefly her experience 
which qualifies her for the work that she is doing over Sta- 
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tion WNYC; and for that reason I have permitted it to 
go on. 

Mr. Weisman: I still concede that, Mr. Examiner. We 
are paying for this record- 

Mr. Joyce: At great pains they put their witness on and 
went back quite a number of years. 

Mr. Weisman: Because vou refused to concede 

* 

1543 his qualifications. 

Mr. Joyce: I certainly had good reasons for not 
conceding his qualifications. 

The Witness: Much to my own surprise I got into foods 
instead of literature, and I liked it and I like it now. 

These activities led to my being asked if I would take the 
position of Deputy Commissioner of Markets. I took it 
after a good deal of qualms as to whether I wanted to go 
on in this field, and then I decided I could do as much good 
as in any other, and I took it and was appointed by Mayor 
Hvlan, 12 vears ago, in 1919. 

By Mr. Joyce: 

Q. I would like to have you go on and state just why 
it was that Mayor Hylan picked on you to carry on that 
which you are doing today. 

I 

Mr. Weisman: I do not think he picked on her. 

Mr. Joyce: I mean, picked her out of the many as an 
outstanding figure to carry on that which she is now doing. 

A. As a matter of fact, the New York Telegram and 
other newspapers in the city advocated the work that I was 
doing, and probably gave it such publicity that it brought 
to the public’s attention that I was interested in foods, and 
Mayor Hylan apointed me. I do not think he had any 
ulterior motive at all. I was born in Virginia. I was not 
particularly interested in politics except to see women have 
an opportunity to express themselves. 

My first outstanding, or what I would call outstanding, 
contribution to the Department of Public Markets was an 
organization to have legalized under ordinance by 

1544 the board of alderman the 60 street markets. You 
probably know them by the term of pushcart mar¬ 
kets ; and of course to me they were the great outdoor de¬ 
partment stores of New York City selling everything from 
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baby buggies to carrots. You could get anything in those 
markets. They were brought to my attention, a^id having 
made a survey of them I felt that I wanted to bHng them 
to the attention of the Mayor. I brought them fi 
attention of the Mayor and he asked me to make! 
of them, and I found at that time that there w 
8,000 to 9,000 stand-holders—instead of saying 
stand-holders—standing in those markets in ceil 
gested districts and feeding a million and a half 
prices less than they could buy the same things 


rst to the 
a survey 
!ere about 
peddlers, 
■tain con- 
people at 
in stores, 


and at the same time not being any detriment to the stores. 


brought 
better to 
ificate of 
ild see to 


and the stores wanting the markets because if 
them business. It seemed to me that it might be 
have them under supervision and have a cert 
health, for instance, having a supervision that wo 
it that the right kind of materials were on the phsh-carts; 
that is, stuff that was edible, stuff that was worth while, and 
then, incidentally, a greater cleanliness of the stores. 

I made a survey for the United States Government, giv¬ 
ing all the details as to how long a man operated, how long- 
lie stayed a push-cart peddler, how many children he had, 
how much he got, and the amount of business, approxi¬ 
mately, that was done in those markets—$51,000,000 a year. 

Of course it was worth while to become a Deputy Com¬ 
missioner to help in something that I considered as 
1545 worth while as that. 

After that I was appointed by Mayor Dylan as 
one of the five members of the Coal Commission in the 
City of New York. I spent a considerable time in the 
mine territory, going down into mines. At that time we 
had a terrific situation in coal in New York Citv Where the 
kind of people I am talking of, in the pushcart markets, had 
to buy what was known as peddler coal. T do jiot know 
whether vou know what peddler coal is- 

1 

s 


Mr. Weisman: In the sack and by the five pound 
The Witness: Yes; and it goes up to $30 a to 
by people who could only afford to buy it in tli^se small 


n bought 


me from 
bv, and I 


amounts. I think it was Mr. Parker who came to 
Mr. Hoover and who asked me to make this surv 
undertook it. The newspapers always assisted, aijd I think 
you will be interested to know that this was worth while 
in that at a time when coal was being held out from New 
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York City I walked, I think it must have been several miles, 

on top of coal cars, open tops, with the coal in them—and 

I wore high heeled shoes—on top of them to see how long 

a string of cars would reach that was being kept out of 

New York Citv at Perth Ambov. 

* * 

We were instrumental, the forces that were back of this, 
to bring the coal in to New York City; and I consider that 
that also justified me becoming Deputy Commissioner. 

I have made since, not an extensive survey, but a sur- 
vev—I do not want to call it a survev, but I have been in 
Europe and have acquainted myself with a great many of 
the activities in the cities of Europe in foods, and 
1546 so forth; nothing extensive, but giving me an assur¬ 
ance for this work here. 

I have been a member of nearly all of the progressive 
organizations in progressive movements in housing and 
zoning. I am a member of the Woman’s City Club in the 
city of New York, which corresponds to the men's City 
Club, a member of their Housing and Zoning Committee; 
not this year, but in past years. 

I was president of the Woman’s Press Club of New York 
Citv for two vears, 1928 and 1930. I am not sure of the 
dates. 

Through that, of course, affiliated with the National Fed¬ 
eration of Women’s Clubs; the City Federation of Women’s 
Clubs and the State Federation of Women’s Clubs. Thev 
are all inter-related; and I have been chairman of one of 
the biggest in the City Federation that I will tell you about 
later. 

I am a member of the Relief for the Aged; the Societv 
for Political Study—all kinds of politics, not just Demo¬ 
crats and Republicans; the Harlem and Greater New York 
Council of Women; the Brooklyn Alliance of Women’s 
Clubs, which is a federated movement of 125,000 women, 
something like 125 clubs. The Citv Federation, of which 
r was chairman of the American Home Committee, has 521. 
You can understand that the calls and demands upon any 
person in such a position as I hold would be so tremendous 
that one could not begin to fill it, if 521 clubs wanted one 
to come into their organization and speak on this or that 
or the other subject. 
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The Bronx Women’s Clubs which correspond with the 
Brooklyn Alliance of Women’s Clubs; the Food 
1547 Forum of New York Citv; the Food Alliance of New 
York City; Bronx Tenants’ Association; Harlem 
Tenants’ Association; the Business and Professional 
Women’s League; Legislative League. I am not a mem¬ 
ber of the Professional Women’s League this vear, but I 
have been in the past up until now. I am sort of curtailing. 

I am a member of the board of advisers of the League of 
Women’s Clubs, of four thousand mothers. 

I trv to make mvself a clearing house bv doinb: a chair- 
man’s job rather than taking on so many respo 
which were absolutely flooding our department. 


nsibilities 
I agreed 


to become the chairman of the City Federation, and it was 
through their desire to contact with the department in 
order that we might save time and that they also might 
have the opportunity of having all this knowled 
served two years with them without pay; I mea^i, just in 
service. 

I was chairman and inaugurated a plan, with oth 
under me whom I selected in the realm of horn 
financing the home, sanitation and health, and mothercraft. 

In cooperation with the Herald-Tribune the department 
of American Home—and of course I think of that as the 
Bureau of Home Economics—and the deparatment of Pub 

1* 1 r 1 A 1 1 t 1 -i AAA 1 « 1 1 1* 


er women 
b-making, 


lie Markets held in 1927 and 1928 cooking and lion 
classes under my chairmanship and leadership. It 


e-making 
was esti¬ 


mated that these demonstrations brought into mass meet¬ 
ings in the Bronx—and there were separate demonstrations 
in each borough—I should say that fifty thousand home¬ 
makers was a verv conservative number, because thev filled 
these halls each day. The largest hall in 
1548 of the boroughs was filled to capacity each day. For 
instance, Carnegie Hall if you know anything about 
Carnegie Hall. The demonstrations went on tjie whole 

evening, 


week and they filled the halls every day and every 
too. 

I just want to bring out this, that women do want 
of thing and they will come out to get information, 
do get it. They need to get it through such sourc 
radio, because I feel that all of this can come if wje get the 
chance to do our work over the radio. 


this kind 

and thev 
* 

es as the 
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In connection with mv own bureau and with the American 

•/ 

Home I endeavored to cooperate and establish relations with 
the State Department of Farms and Markets, again feeling 
that we must be a clearing house in some way, that we must 
affiliate with all of the organizations, for instance, in the 
matter of the problem of egg grading. 

For example, a woman goes into a store to buy a dozen 
eggs. She says, ‘‘I want the best eggs.” She does not say 
that she wants Grade B or Grade A, but she wants the best 
eggs. She has not the slighest knowledge that a Grade B 
egg going into storage in March, April, May, and up until the 
end of June is as good an egg—you may learn something 
now—is as good an egg as a hen lays in August, if it comes 
right from the farm and goes right into the retail dealer’s 
bin, for the reason that the hen, when she is laying in March, 
April and May and June, is not getting a precarious liv¬ 
ing. She is at her best. She is being fed. She is not moult¬ 
ing, and she is giving her best service. The egg goes into 
storage that way. An egg is as good, if it has had the 
proper storage, when it comes out after the legal length of 
time and is not subjected to conditions in the retail store 
like odors, being in the bin next to the onions 
1549-1554 or cheese, or something of that sort—because 
shell is porous and takes on odors. But that 
egg, if properly graded, is as good as the egg that we call 
Grade A, which is laid when the hen is not at her best, when 
she is picking up a living, and so forth. That is recognized 
and known by the egg dealers, but is not known by the 
women of the. citv. So therefore I felt that it was a very 
good opportunity to get these facts over to the women, so 
that when they went in to ask for food they would know 
something about it. 

What an opportunity over the radio! That is one of the 
things that I have had in mind if we had time to do it. 

I think that any list of activities that I might submit here 
would be incomplete without my mentioning that in the 
matter of planning programs for the American women— 
and we have them, of course, in the neighborhood houses 
and the League of Mothers’ Clubs—as I would like to bring 
out when 1 have my records here, we have to adapt our¬ 
selves to the kind of thing that the neighborhood houses 
want. And I would like to mention programs for the 
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foreign-born. You may say that they have no] radios or 
that they do not speak English. Most of them do. Of 
course I will bring that out in my records tomorrow, by 
records submitted to me stating that they do understand 
English in the way you put it and what you qre talking 
about. The radio will save us the time of havingj to go into 
these neighborhoods and making talks. 

So I plan for the needs not only of the American born 
but the foreign born as well; but I cannot go ajiy further 
with this without mv records. 

1555 By Mr. Joyce: 

Q. Will you continue from the place you left off on yes- 
teday? A. Yes, sir. At this moment I want to introduce 
the subject of my experiments with garbage cajis in New 
York City, the housewives’ garbage cans, in thajt it shows 
the wastes of the housewife and, incidentally, comes into 
my subject matter for radio; and if I may tell jvou some¬ 
thing about that, 1 shall be glad to do so. 

It was the organizing of a committee of women from the 
women’s organizations, and restaurateurs, and inviting the 
newspapers to be present. We made a survey of the house¬ 
wives’ garbage cans, getting up at 6 o’clock in the morning 
and going to where the cans were dumped into the wagons. 


That revealed to us the different kinds of wastes 
on in different classes. For example, on Rivers 


you would have soup meat put into the soup, with the rice 


had been 
buld have 


and the vegetables clinging to it after the soup 
drained off, and that was thrown awav. You w 
wonderful imported cheese that had possibly run a little, 
and its appearance was not very pleasant, and it was put 
into the garbage can because of that. We found ends of 
hams with enough meat on the ham to feed a whole family. 


that went 
ide Drive 


time 


it corre- 


That was post-war work. At the same 
sponds in a measure to a crisis in food. 

There was no bread wasted in that directionj On the 
East Side and in the poorer sections of the city 

that what they wasted was bread, an enormous 
1556 amount of bread. They did not waste me^t because 
they did not have money to buy meat. They did not 
waste what they did not have the money to buy. You 
might say that we could tell them to fix up the bread, tell 
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them that they must not waste the bread, and so forth. But 
eggs were costly; and to glorify a piece of bread you have 
to expend more than they would have to pay if they went 
to the neighborhood baker and got fresh bread each meal. 
So they would just throw it away when it was not palatable. 
They wanted fresh bread. So therefore they just threw the 
stale bread into the garbage can. 

So that gave us an estimate of a million loaves of bread a 
week that were wasted in New York City; and that gave us 
the knowledge on which to base our talks; and I am still 
using information of that sort in my talks upon thrift and 
waste in the household. 

In the same wav I made a survev during the govern- 
ment’s Fish Week. The government had a Fish Week. I 
know the reason for it, but I do not remember just under 
what auspices it was conducted; but I remember it was 
Government Fish Week and there was a feeling that the 
ocean would supply food for the world if meat failed, and 
that the fish industrv was going bv the board; nobodv was 
buving fish. Thev asked me to make a survev and I sent 
out a questionnaire as to the amount of fish used, the avail¬ 
ability of fish; and that of course gave me more information 
relative to how much fish was used and its relative place 
in the menu. 

I think it is a matter of such common knowledge—I hope 
you will not feel that I am saving this to boost mvself, but 
I do feel that I was instrumental in reduction of the price 
of bread on three different occasions in New York 
1557 City, making a survey of the costs of distribution, 
and so forth, and presenting the facts, also in co¬ 
operation with the women of the City of New York, in my 
position as Deputy Commissioner. I think the last survey 
was in 1929, a survey of prices, wastes and profits. I think 

anv of vou would know as much as I do about that. It was 

•> 

editorialized a good deal. 

I am at present working with the Federal Government, 
the Food and Drugs Administration, on labels, because it 
comes within my province to make surveys of trade prac¬ 
tices for the Commissioner, and in that of course I get a 
great deal of knowledge that helps me in my broadcasting. 

Mr. Examiner, upwards of 90 per cent of the nation’s 
business, that is, the distribution of goods, the purchase of 
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goods, is done by women. In other words, the woman of the 
household buys the food; she buys the furniture; she buys 
the kitchenware; she buys the clothing; she hues the rugs 
and pictures and books; in fact, that statement is not exag¬ 
gerated, but is admitted, I think, by everybody, that 90 per 
cent or upwards of 90 per cent of the business of the nation 
leads right back to the door of the household. 

In view of that fact a woman is called upon to have judg¬ 
ment, extraordinary judgment, if she is called upon to con¬ 
secrate herself to the business of housekeeping. And I 
want to differentiate between housekeeping and home mak¬ 
ing. She has got to have her goods and her foods and she 
has got to have a more diverse knowledge than in any other 
profession in the world. In other words, it takes in a little 
of all the rest. It is a tremendous job; and included in 
that she has got to cook. For the majority of] us it is a 
case of exit the domestic and enter madame into the 
1558 kitchen, now, and since the war; and of course among 
the poorer classes it is more than true. She has got 

to cook one thousand and ninetv-five meals a vear—and 

* * 

three more this vear—and economic changes are taking 
place so fast that it is hard for her to adjust herself to 
those changes. 

So the Bureau of Information and Home Economics had 
to come into existence through her demands, not because we 
just thought we will put a Bureau of Home Economics into 
the Department of Markets; but in the Department of Mar¬ 
kets there came, as if it were the logical place for some one 
to answer questions, some one who could answer such ques¬ 
tions. Being up against a complicated mode of production 
and distribution, the housewife was at sea, and naturally 
she came to us, and naturally the division grew until we 
had to have, in order to meet her demands, this bureau. 
It occurs to me to call it now the Municipal Ilom^ Training 
School. I like that. There was no other place for it than 
in the Department of Markets, because foods are a part, 
only a part, of this bureau, as I will try to show you. 

In many homes it is a sad thing to note that the never- 
ending routine, the dullness of it, and all that soijt of thing, 
frequently leads a woman to feel, when she js without 

58—5695a 
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help and is in a muddle, that domestic duties are depressing. 
I never felt that so much as when I was broadcasting a dish- 
washing talk. It is all very well to eat a lovely menu of 
delicious food; but it is the aftermath; it is what comes 
after that is dreaded. And if you have to do that three 
times a day, after each meal, it is very unpleasant. 

And so the director of this bureau, myself at the 
1559 present time, takes the housewife step by step 
through the process of housekeeping in order that 
she may know how to save time and energy as well as 
money, because she knows and we know that time and 
energy are the greatest assets. You can do almost any¬ 
thing if you have time enough and if you have energy 
enough, but you have got to be able to know how to save 
these two human commodities, in order to do that. So 
that, of course* is a part of my work on the air; that is, the 
keeping of the house efficiently and invitingly. Naturally 
thousands and thousands of women express their apprecia¬ 
tion for this. 


That the bureau’s influence reaches beyond the house¬ 
keeper is evidenced by the fact that in that dishwashing- 
talk an apartment house builder was evidently listening in 
and he ’phoned or -wrote—I do not remember which—for an 
appointment to discuss with me a statement that I had 
made regarding the kitchen sink, the feeling that if the 
kitchen sink is not a convenient size or height, that irrita¬ 
tion and ugliness and temper and perhaps illness, among 
other things, are the result. 

He came to us to ask us what we would suggest and to 
get information, and I presume that it bore results. 

But that is merely to show you that other people are 
listening in, and the feeling is that because the burden is 
upon the housewife these people want to cooperate and to 
help. 

In the plan hnd scope I have not exceeded in my bureau 
the plan and scope of any other bureau of home economics 
and I give you the titles under which the subjects come, all 
of which is material for discussion by radio. 

Of course Home Economics takes in family relation¬ 


ships. 

1560 In home management, under the division of in¬ 
come, for example, the family with an income of 
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$1200 to $1500 would be justified in spending 45 to 50 per 
cent for food. Many women would not know where their 
emphasis would have to be. They might not know how to 
divide that 50 per cent to have a balanced ration, which is 

• ▼ I 7 

the immediate need. Where you have got that, you have 
got everything. A great deal is to be said about food. 

With an income of $1800 to $2500, 35 to 40 per cent, and so 
on, so that the woman can judge how to spend the money for 
home making and housekeeping. Under that division come, 
of course, rent, clothing, light and heat, all of which is ma¬ 
terial for the radio. 

The equipment of the home; what makes a| house con¬ 
venient; a sink of proper height, lights placed properly, 
the furniture in the kitchen placed conveniently so that too 
many steps are not required. I could go endless .y into that. 
I feel that the kitchen is somewhat of a home, more or less, 
because from that emanates a great deal of the good feeling 
of the household, the man’s feeling that his wife is just 
right. 

Then the furnishings; and in this connection we put on 
a model home. I have a card here showing where we located 
this home, the Division of American Home, in the City 
Federation of Women’s Clubs, showing the furnishing of 
this model home on a budget. I could mention the other 
ladies’ names associated with me, but I had the responsi- 
bilitv. 

Under the title “Work”, the expenditure of time and 
energy in the home; in other words, a schedule for house¬ 
keeping in order that the housewife may have time 
1561 for home-making. Methods: not only mechanical de¬ 
vices to save time and energy, but methods for saving 
time and energy. 

In the matter of recreation: motion pictures, the theater, 
and even physical recreation for the woman in the home. 
Leisure for pure enjoyment. 

Then under the title “Mental Progress”—keeping up 
with their age, contributing to the community, keeping up 
with her husband who is out in the business world. 

Books, music, magazines. 

Then under “Food”, principles of dietetics* nutrition 
and balanced diet, combinations of foods, the: kinds of 
foods that go together. 
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Then the buying. That is one of the most important. 
To me it is a science of knowing your market, knowing 
how to go out! and select an ear of corn that somcbodv 
wants to tell you is fresh corn, and what are the little char¬ 
acteristics about an ear of corn, or, for that matter, a fish. 
There were outward evidences that tell you these things. 
There are certain little evidences that a woman must know. 
She has got to get the knowledge by experience or train¬ 
ing in some institution like ours, and she gets it by radio, 
because with every menu I put over, if I have the time, I 
trv to give the market side of the foods that are bought in 
that wav. I do not sav that I alwavs get it over; I do not 
have the time. 

In the matter of prices and seasonal substitutes: if you 
want asparagus and that is too high, you are going to take 
broccoli, if it is within vour budget. The house- 
1562 wife has got to know what is a substitute. 

In order to get that information over my bureau 
of information and home economics has put on the air a 
noveltv which has not been transcended bv anvthing that 
has ever been done in the way of giving women a vision 
of the market, a mental picture of the market, over the 
radio. That was done by a retail price report which pre¬ 
cedes anv talk that I mav give concerning the menu. In 
fact, it is put on every morning for five minutes—some¬ 
times we get three minutes—to give a mental picture of 
the retail market to the housewife who probably has sev¬ 
eral little children but who knows what is in her pocket- 
book that she can spend that day and who can judge from 
these prices arid the statement of the quality that may be 
found in the average price neighborhood, these surveys 
going directly to the woman who needs it most. 

We have food scouts who go out into the field and bring 
into the division these prices, the average prices in the 
medium-priced neighborhoods. We do not gather these 
prices on Riverside Drive or any places where the people 
have more money to expend. We emphasize that. 

When T find that the retail price reporter is unable, due 
to limited time, to interpret his market, I pick it up or try 
to pick it up, leaving out some other essential, perhaps, 
in mv talk, and discuss with the housewife for a moment 
or two the best buys, and I have tried to interpret these 
best buvs in the menu. 

mr 
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By the way: our division has three thousand tested 
formulas, so that we can readily make into aj menu the 
necessary formulas for the day. 

1563 I want to say right there that we are galled upon 
by the schools of the City of New York, i^ore or less 

the high schools, to give information relative to the 
geography of foods. I was obliged to have a map of the 
United States made, picturizing and giving in the space 
within the boundaries the foods that come from each terri¬ 
tory. For instance, I would have to tell wherd the coffee 
comes from—or whoever would be working in the bureau 
at that time—to picturize the place, and the conning of the 
food along the lines of distribution until it reaches the 
table. That information was required in the public schools. 

I remember not long ago a class of thirty coming into 
my office, which of course is not a very large place, my 
individual office, and I was obliged to take up time, to 
spend time that I should have spent on the radif), because, 
as a matter of fact, as I have suggested to teachers, that 
may be a matter of home work, where we in the evening 
give a very fine exposition of the romance of food. I say 
“romance” because it has comedy and tragedy and poetry 
and practical prose, and it can be gotten over to the chil¬ 
dren so that it will make a very great impression at an 
impressionable time, and it could be done wonderfully on 
the air if we had time. 

Now, under the heading of Serving and Table-setting 
and Table Manners, How to be your own Maid, and then 
going on to the conservation of food, which of course takes 
in waste—and in connection with that T have ^poken of 
the garbage cans—and then the care of foocj and re¬ 
frigeration. 

Then under the title of clothing, the buying and 

1564 the care of it at home, information is given. 

Then the heading of House Building. Every 
woman desires to have the home of her dreams, with plenty 
of closet shelves and pantry room. She is building her 
own little home; and the slogan “Own your own Home” 
has inducted a great many people to bear a burden now 
that they wish they did not have, though it is the ideal 
thing, and the country is right in asking every orie to have 
a home. It is a precious possession to a woman. It is an 
inspiration; it is everything that is worth while. 
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On the other hand, if she does not know how to carry 
the heating and the lighting, something about the plumb¬ 
ing and, incidentally, something that I am very much in¬ 
terested in, the garden. Every woman should have a 
garden. 

At this point I may say that I have had a garden for 
thirtv vears. I am a real dirt farmer. In other words, I 
have had the joy of working in it with my own hands; and 
permit me to say that during the war I was instrumental 
in having a Suffrage Garden that had blazing electric lights 
over it and attracted everybody’s attention. I suppose 
hundreds of thousands of people rode by that beautiful 
garden which showed what could be done by the people 
trying to clean up the back yard and do something with 
it; the joy of buying six tomato plants and carrying them 
home and planting them, watching their growth, and all 
of that. Then the flower garden and the cleaning up of 
the vacant lots. That was delegated to me. One of the 
first services that I did in the Department of Markets 
was to try to lead the homemakers in the urban sections 
to find, as near New York as they could get, a lot 
1565 and to clean it up and utilize it. We got the people 
who owned these lots to contribute their desire to 
have them cleaned up and have people go and look at them, 
and of course there were some sales. 

Under Interior Decorating I got so manv letters asking 
me to help people introduce color schemes and as to the 
right kind of wallpaper to go with their particular rugs, 
and so forth. 

Then, in building the house, the architecture and the kind 
of furniture that goes with it; and, incidentally, coining 
down to doing! something which of course I do not do a 
very great deal of, but it comes within this work, and that 
is Music and Literature. That is in the field of Home Eco¬ 
nomics and it is recognized as in that field. So that you 
can see what possibilities there are for our bureau to give 
the housewife inspiration and courage. 

I have had in the last few weeks, I think, a member of 
requests over the air that I give more, that I seem to be 
hurrying through. Naturally I have to give a menu. There 
are five courses in the menu. I must give five formulas. 

To give my subject within the immediate limits of time 
and to cover the subject, I very often have to do away with 
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a method which I have employed to give the ho! 


usewife an 


not short- 
|hev forget 


opportunity of taking it down. That is, repeating the 
formulas, repeating the ingredients. They are 
hand writers, and it is difficult sometimes. T 
their pads and pencils. One woman wrote me last week 
that she had to go and look for a pad and pencjil and that 
therefore she had forgotten it. That of course is not 
1566 my fault, and I try to tell them to be pifepared. I 
do that at the beginning, before I give t[he talk, so 
that they will be in readiness. But they do not all do it, 
and naturally I have to repeat to save myself getting so 
many requests. I tell them that if they take :it down at 
their end that will save me at my end having to send the 
formulas to them. But in spite of that, we have much to 
do. I tell them to have patience and that their requests 
will, in time, be answered. 


By Mr. Joyce: 


en? A. I 
mes when 


go on at 
ry to pick 


Q. Mrs. Welzmiller, you broadcast how oft 
broadcast twice a week, 15 minutes. Someti 
somebody else runs over I onlv get 12 minutes. 

Q. What period of the day? A. It is in the looming at 
11:20. I go on at 11:20, and the retail prices 
11:05, I think. 

In my twice a week broadcast of the menus I 
up as I hear them or as I have been told in my office what is 
the best buy and incorporate it right with my talk. I have 
very often to talk extemporaneously. There is |much that 
I have not prepared that I have to simply put i 
to be quick enough to put it in. 

Q. In regard to broadcasts, we will say, of a n 
has your experience shown you is the result of jhe broad 
cast, that is, as regards those listening in? A. There is an 
intense appreciation. 

Q. And you determine that on just what? A. 

I base it on what women sav in their letters, 
other means of knowing. 

Q. You receive letters? A. Oh, yes. 

1567 Q. And telephone calls and personal Calls? A. 

Yes; telephone calls and personal calls, 
broadcast will more or less bring out some othejr problem 
in connection with the formulas broadcast. Thdy say, “I 


n. I have 


lenu, what 


Of course 
I have no 
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would like your recipes today; but can you tell me some¬ 
thing about” thus and so? We have letters of that sort, 
which of course take up some individual’s time. When 
they cannot be answered by other people, then of course 
they are referred to me. If I do not have the information, 
I get it. I have resources for getting every kind of in¬ 
formation that a housewife should know, because I have 
been a housewife for thirty years, and I was born into a 
home-making atmosphere. 

Q. You say you give prices in connection with particular 
fods at particular seasons? A. Yes, sir. 

Q. What have you found in connection with those prices 
as applied to, say, the general tradesman who is selling 
such particular kinds of foods as you get prices on? A. 
With reference to that, if I may state beforehand, we 
broadcast not prices that we think ought to obtain as fair 
prices, but the prices that actually exist in medium priced 
neighborhoods. We have been, or at least I think we 
have been, so fair and so accurate in the prices broadcast 
that it has won the commendation of the retail dealers. 
That was a thing we had not anticipated at all. That was 
brought out bv the fact that I needed some information 
relative to meats and I sent for the president of the Retail 
Meat Dealers’ Association and got the information 
156S I wanted, and incidentally ascertained, or at least 
the conference resulted in a letter to mv cominis- 
sioner, lion. Thomas F. Dyer who is the Commissioner of 
Public Markets!. I have that letter here and I would like 
to read it, if I may. 

Mr. Xcwman: I am afraid I would have to object to it. 

Mr. Joyce: Counsel objects to the reading of the letter: 
but will you give in substance just what that letter says? 

The Witness: Mav I refresh mv memorv? 

Mr. Xewmani: The substance is also objectionable. 

Bv Mr. Jovce: 

• * 

Q. Refresh your recollection as to the contents of that 
letter. A. The writer—may I give the name of the writer? 

Q. Yes. A. David Van Gelder, president of the New 
York State Association of Retail Meat Dealers, 250 West 
57th Street, New York. In substance- 
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Q. Just what the letter consisted of, what he wrote you 
about. 

Mr. Newman: That is objectionable. 

Chief Examiner Yost: What is the subject matter of the 
letter? 

The Witness: The fact that the retail food prices have 
been fair to both the consumer and the retailer. 

By Mr. Jovce: 

Q. Mrs. Welzmiller, do you find from your various in¬ 
vestigations from everv angle- A. May I finish that 

answer ? 

1569 Q. Pardon me. A. I am sorry to interrupt you. 
Something that was very important to me was that I 

could get information such as I wanted to acquaint the pub¬ 
lic with the real facts with reference to many important 
meat facts. That letter was written to the Commissioner, 
and the Commissioner thought I would be very happy to 
know about it, and he sent it to me, and I was very happy 
to know that we had met with approbation. 

By the way: the fish dealers also. I also had occasion 
to exact information from them which I had to give to 
teachers in schools in the Citv of New York, which should 
have been gotten together and broadcast instead of my 
having to train them individually in this particular field. 

Q. From the various examinations and investigations 
which, vou made, from the manv angles from which vou 
approached these investigations, do you feel that there was 
a need for this particular character of broadcast that you 
were making? A. A need? It grew afterwards. 

Q. You can answer that directly, yes or no. A. Yes. 

Q. From the various letters, telephone calls and personal 
calls, did it come to your knowledge that there ^Vas a de¬ 
mand on the part of the residents, the citizens of! the city, 
or the metropolitan area, we might say, that this broadcast 
be given? A. Yes, sir. May I answer that a little more 
elaboratelv? 

1570 Q. Yes. A. I just received in the last week or ten 
days—maybe it was two weeks ago—demands that I 

do more of it and take more time; that I am not meeting 
my responsibility to the housewife unless I have gkven them 
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the whole information, the whole subject that they want, 
and that I seem to be hurrying through and going too fast 
and they cannot take it. Of course I realize what it means 
to be at the other end, but I seem to feel the need of doing 
my particular job which, during this crisis, was the intro¬ 
duction of a different kind of menu than we had been put¬ 
ting on, and that is economical menus; in others words, to 
feature left-overs, how to use up what would otherwise be 
waste. I think I try to emphasize the using up of wastes, 
because I was coming to the point where it had been de¬ 
manded of us that we do emphasize economy in menus; and 
of course that means a different kind of buying, buving 
perhaps a kind of meat that can be used in several menus, 
and then using it in left-overs; economy in time, energy and 
cookery, and in getting meat cheaper by not buying such 
tender cuts. 


1571 Q. Do you feel by reason of the letters, telephone 
calls, and personal calls that you have had after 
these broadcasts, that you are aiding and assisting the class 
of people thatiyou are broadcasting for in making the pur¬ 
chasing of materials insofar as the dollar is concerned; 
that is, making the dollar go further? A. Well, of course, 
T feel that, and I think that that is shown in the return of 
the letters. 


Q. That is what I said, by reason of the letters and so 
forth? A. Yes. sir. I should sav that mv bureau alone 


saves the housewife of New York Citv millions of dollars a 


year. And 1 do not think that is an exaggeration at all. 
It certainly would do that in the price of bread alone, if you 
did not sav anvthing else about anv of these. 

Q. And in the saving of dollars and cents, that is the 
result of vouribiv/odcasting, do you feel that it relieves the 
mind or keeps up the morale of the family generally 
throughout the great city? A. I think very greatly. If I 
may say, the housewife at the present time is on a good deal 
of tension. The stress and depression and economic de¬ 
pression has affected her very seriously. I was very much 
surprised that you did not have in any of that wonderful 
program (addressing Mr. Weisman) anything with refer¬ 
ence to foods. 


Q. Do you know, Mr-. Welzmiller, of any other station 
that is within the metropolitan area and is serving the 
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metropolitan area that furnishes the public at large within 
that district the same character of service that you do? A. 
I know of no non-commercial agency broadcasting 

1572 the kind of things that I do. 

Q. Do you know of any commercial agency that 
performs this service in the systematic manner in which 
you have outlined in connection with the requests that you 
have made to the station WNYC to be furnished the facili¬ 
ties of that station? A. I do not. 

Q. As a matter af fact, is there any such? A. Not to my 
knowledge. 

Q. Have you requested Station WNYC that you be 
allowed any more time than you are at the present time 
using on that station? A. Yes, sir. 

Q. And of course that has not been granted to you? 
A. No. 1 

Q. Has anv reason been given to vou whv you could not 
have that additional time, if you know? A. That is the 
statement they have made to me, and of course I have been 
quite indignant, because I thought maybe they did have 
more time. I find since I have come down here maybe they 
are right and did not have the time to give to nje. But I 
wanted more time. 

Q. Now, you are broadcasting, you say, in the morning? 
A. Yes, sir. I did broadcast—1 don’t know whether I 
ought to say this or not—I have broadcasted over another 
station. 

Q. Well, tell us about that. What other station? A. 
WEAF. 

Q. Was that as a representative of the City of New York 
when you were so broadcasting? A. I was in the 

1573 Department of Markets, Deputy Commissioner of 
Markets, at the time, and I think that thjit station 

called me because of a certain piece of work that I was 
doing at that time. 

Q. Just tell us about that. A. I was leading a campaign 
against the rise in the price of sugar, and with the news¬ 
papers all backing the movement I organized the Women of 
the Citv of New York and led a demonstration around the 
City Hall to let the Sugar Exchange people and the people 
who had cornered sugar know about it. At that time the 
price had risen to almost thirty cents a pound, and I think 
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again it was through Mr. George Barr Baker, who was very 
much in sympathy with me at the time that I was doing this 
piece of work, and AYEAF called me. This demonstration, 
however,’the publicity of it and all that sort of thing, led 
to it. 

Then after that they must have liked the broadcast evi- 
dentlv. At anv rate, thev asked me if I would like to broad- 
cast over WEAF, and of course I fell right into it, because 
I felt it was a great opportunity, and I prepared subjects 
such as I felt I wanted to put over, and I think I let them 
guide me eveii in some of the subjects. I think they elimi¬ 
nated and said pretty much what they thought would be 
acceptable and would go better, and some of my own too, 
and sometimes when 1 would get there thev would sav thev 
did not have anv use for me todav, and of course I felt that 
it was not right for a municipality to be used that way; not 
thinking of myself particularly, but the work that I was 
doing had to be consecutive if it was going to be of 
lb74 any value at all. And I did get the feeling that, 
Judge Jovce- 

0. Air. Jovce. A. I know what we alwavs call vou in 

V » « » 

New York, and I have got in the habit of saying that. How¬ 
ever, Mr. Joyce, I have felt a difference in the response over 
AYXYC, something that I feel is very pertinent, and that is, 
Air. Examiner, that the woman who writes you over AVNYC 
asking vou for information or vour formulas or whatever 
it max be, feels that this is her station and vou owe her an 
obligation, and that she can call it. Now, that is very 
definite. You are put there for that purpose, and it is her 
station, and she is in this big job of hers and has a right to 
call on the municipality. It is very logical. It came to me 
after a great deal of broadcasting. And she makes it vcrv 
definite. 

Q. Do you think, Airs. AYelzmiller, that you can ac¬ 
complish more if you had more time and perhaps you might 
reach certain other people that would appreciate the broad¬ 
cast if vou could also broadcast at a different hour? A. 
Oh, yes: particularly the programs that we would like to 
put on for mothers’ clubs that meet in the evening in certain 
sections of the city, and they have a radio, and if we could 
time our talks' to go in at that time they would be there to 
listen in. I have a request here which—I don’t suppose I 
dare read it. 



Q. You can tell us wliy you have that thought based on 
these requests. A. At any rate, talking it ovei’ with the 
neighborhood houses, feeling that I would not have to send 
or go to these places to speak, because of lack of time 

1575 and energy, that it could be so arranged that we 
should have a sort of broadcast at certain times that 

they arrange for their meeting times, and their meeting 
times could be arranged so that they could get it at that 
time. 

Just as the school work could be done at night at such 
and such an hour, the geography of foods and so forth and 
so on, so that it would not take up our time and t lie time of 
one person broadcasting. 

I think the field is unquestionably limitless in that con¬ 
nection. I could not begin to tell you of the instances— 
they do not come to my mind just this minute—of the in¬ 
stances that could be utilized that way. But it must be in 
the evening. I have asked more time in the evening, Mr. 
Joyce. 

Q. You have asked ? A. I certainly have, and more time 
in the morning, and more time as a whole. 

Q. Mrs. Welzmiller, have you given thought as to what 
in vour opinion would be the result if at any time these 
broadcasts of vours were discontinued? A. Ok I don’t 

* 7 

know that I have ever stopped to think about that. I would 
not like to see it, but whether I stopped it or somebody else 
took my place- 

Q. I am talking about you or anyone else. But as you 
are now carrying them on, as you have formulated plans 
for the carrying of them on, what in your opinion do you 
think would be the result if these broadcasts were discon¬ 
tinued? A. I know that there would be a voice come from 
the public. They want it. There is not any questi on about 
that. 

1576 Q. It is a public demand? A. Why, of course it is. 
You can pin me down to the number of letters you 

get and this little instance and that little instance would not 
cover it at all. There is a demand for it. Everybody 
knows there is. It is very evident. We have troadcast 
and we will have patience and we will do things in the best 
time that we can get to do it. We do everything of that 
sort to make the# see that we are putting over the program 
that they want and giving them the time that we c^n get. 
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Q. Could you give a sample as to just the character of the 
things that you do broadcast ? A. I have a list here of the 
subjects that I have broadcasted. 

Q. Well, if you have given it in your general discus¬ 
sion- A. No, I have not given the actual subjects. I 

have the list of the broadcasts, I think. 

Q. If you feel that you have covered that, Mrs. Welzmil- 
ler, why, all right. A. Why, I think so. I might just run 
through- 

c? 

Mr. Weisman: That is all right, Mrs. Welzmiller. You 
are excused now. I mean I will not cross-examine vou at 
all. 

The Witness: You flatter me. 

1577 John F. Fitzpatrick, produced as a witness on be¬ 
half of Station WXYC, having been first duly sworn, 
was examined and testified as follows: 

Direct examination. 


Bv Mr. Jovce: 

Q. Air. Fitzpatrick, are you connected with the Station 
WXYC? A. lam. 

Q. What is the position that you occupy? A. Assistant 
program director. 

Q. When did you first become connected with that sta¬ 
tion? A. Some time in 1926, I believe. 

Q. And how did you acquire that particular position? 
A. Around, I think it was 1925, I am not sure, 1 was ap¬ 
pointed as an announcer, and served in that capacity until 
the Civil Service Commission of the State of New York 
ordered all positions in the radio station to be placed on 
a competitive basis and an examination held. Pursuant to 
that order I took an examination for program director. I 
did not take the examination for announcer. And as a re¬ 
sult of that examination I was appointed as assistant pro¬ 
gram director of Station WNYC. 

Q. Xow, in the course of carrying out your duties 
1577Mi in connection with the position that you have just 
mentioned, were you more or less aware of the 
various activities of the station generally? A. I was. 
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Q. Prior to November 12, 1928, will you just state as to 
how the city was broadcasting in connection with the chan¬ 
nel at that time occupied by it ? A. Station WNYC had ex¬ 
clusive use of the 570 kc. channel, and our programs com¬ 
menced about 10 o’clock in the morning and ra|n through 
the day up until about 11:30 o’clock at night. 

Q. After that date what were the conditions that pre¬ 
vailed as regards that channel? A. Well, of course, some 
time prior to November 11, some time in September, I be¬ 
lieve, we received a notification from the Federal Radio 
Commission that we were to share time with another station 
on that channel 570 kc., and preliminary negotiations were 
entered into as to how best to serve the New York public 
in view of the conditions that were brought aboijit by rea¬ 
son of the order of the Federal Radio Commission. And 
I recall that there were several conferences in October and 
both stations were endeavoring to include all the features 
and important broadcasts that they felt were a necessity, 
and at the same time to occupy enough time on the channel 
to take care of these particular events. I did not participate 
in the actual arrangement of the schedule, but I was present 
when some tentative week-by-week arrangement was en¬ 
tered into to commence subsequent to November 11, 1928. 

Q. Now, Mr. Fitzpatrick, after this order of the 
1578 Federal Radio Commission was issued an<]l Station 
WMCA was assigned to this channel to occupy it in 
accordance with the order and the license issued thereafter, 
were overtures made by either party insofar as iou know 
as to the carrying out of that order and the division of 
time on the air by both stations? A. Overtures were made, 
ves. 

Q. Will you just state insofar as you know in regards 
those overtures, whether they were from the city-j—that is, 
when I say city, I mean WNYC—or whether th|ey came 
from Station WMCA? A. Well, of course, I became the 
official head of this division on December 21, 1928. 

Q. When vou sav “official head” you mean acting head? 
A. Acting director of the station, in the absence of Mr. 
Bolmsaek, who had been loaned to the Police Department. 

Q. But was subsequently returned? A. Subsequently re¬ 
turned. Now, conditions in December, 1928, were such that 
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under the tentative or temporary arrangement week by 
week, that is to say on Saturdays of each week, WMCA 
would call us or WNYC would call WMCA and inform 
them over the telephone usually what time they wanted to 
have the following week, so as to include some feature that 
had not been included the previous week. So I say that 
was the condition when 1 came into the picture in Decem¬ 
ber. And I recall that the first step that I took- 

Q. Before we reach that, were you familiar in the course 
of carrving on vour duties in that station with what was 
transpiring at that time after the order of the Fed- 
1579 eral Radio Commission assigning WMCA to share 
time with WXYC on this channel 570? A. I certainlv 

m/ 

was. 

Q. At thati time there were overtures, you say. Those 
overtures were in the form of personal attendance before 
the Commissioner, telephone calls to the Commissioner, let¬ 
ters to the Commissioner—were they any particular one 
of those, or did all of those particular things go in con¬ 
nection with these overtures? A. I recall definitely that 
Mr. Gilliam was taking an active part in negotiations dur¬ 
ing the month of October and November, and I also recall 
having seen communications directed to Commissioner 
Goldman, who in turn referred them to the Radio Division, 
which is customarily his department. 

Q. You have heard Mr. Goldman, Commissioner of Plant 
and Structures, testify here before Mr. Yost in this pro¬ 
ceeding? A. I have. 

Q. Do you recall his testimony in connection therewith, 
as to just what his testimony was about ? A. I do. 

Q. I hand you a letter and ask you if this is one of the 

communications received by the Department of Plant and 

Structures and in the ordinarv course of the transaction 

* 

of your particular subdivision of that department if it is 
one of the letters that came to your immediate notice. A. 
(After examining letter:) It is. 


1580 Mr. Joyce: I offer the letter in evidence. 

Chief Examiner Yost: Has counsel for WMCA 
any objection to the introduction of the letter? (No re¬ 
sponse.) 

It mav be admitted. 

» 
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(The paper referred to, letter October 31, 1928, Gilliam 
to Goldman, was marked, “WNYC Exhibit No. 33,” and 
counsel for WNYC is to furnish a duplicate copy thereof.) 

Mr. Newman: I make this suggestion, Mr. Examiner. I 
do not see that it has any probative value one way or the 
other. It is dated in October, 1928, and simply contains 
what their attitude is toward one another. 

. Mr. Joyce: I think it is a good thing to show what the 
attitude was, if that is the fact, as stated by counsel for the 
Commission. 

Mr. Weisman: We have no objection to this better, only 
because we do not want to get into any more j squabbles. 
We are trying to get through and go home. The letter is 
of no probative value, as Mr. Newman says, Jt is dated 
October 31, 1928. 

Chief Examiner Yost: I think the letter speaks for itself. 
The Examiner will give it such consideration as he deems 
it entitled to. 


By Mr. Joyce: 

Q. I hand you a letter dated November 2, 1928, signed 
by M. K. Gilliam, director of Radio Station WMCA, and I 
ask vou if this is another letter that came to von in the 
ordinarv carrying out of your duties in connection with 
WNYC? A. Yes, it is. 

Mr. Jovce: I offer the letter in evidence. 

Mr. Newman: To save time, will you state, off the 


1581 record, what the contents of it are, briefly]? 

Mr. Joyce: Give the contents of the first letter, 
and the contents of the second. 

Mr. Weisman: We have already read the first letter, so 

• v t i 7 

there is no necessity for taking the time to read that. 

m/ W 

(Discussion off the record.) 

Mr. Newman: I object to that, Mr. Examiner, on the 
grounds previously stated relative to the first letter. They 
have been dividing time for four years, and the circum¬ 
stances under which they began that time division are not 
pertinent, in my opinion. 

59—5695a 
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Chief Examiner Yost: The Examiner has been permit¬ 
ting the introduction of similar letters that had to do with 
the sharing of time between WNYC and WMCA, in the 
hope that it might be of some aid to him in arriving at a 
proper conclusion, getting the suggestions and the proposi¬ 
tions; and all attempts that have been made, which seem 
to have been numerous, to arrive at a satisfaetorv mutually 
agreeable time-sharing agreement. Some of these may not 
be of anv real aid to him. Tliev mav just encumber the 
record, but I am going on the theory that perhaps they will 
do no harm. 

Mr. Spearman: When you come to read this record, Mr. 
Examiner, we would like to have you read Air. Joyce’s 
exhibit showing that at the time these letters were written, 
the Knickerbocker Broadcasting Company did not own 
WMCA. 

Mr. Jovce: What is that? 

Mr. Spearman: I am asking him to read your other ex¬ 
hibit, to show who owned the station. 

Mr. Joyce: We know who owned the station. 

1582 Mr. Spearman: I am going by your evidence. Let 
us go. 

Mr. Joyce: Our evidence will be assembled at the proper 
time, and I think will be presented to the Examiner with all 
the force that is necessary. 

(Letter of November 2, 1928, Gilliam to Goldman, with 
enclosures, was marked, “WNYC Exhibit No. 34.” and two 
copies thereof are on file with the Commission.) 

Mr. Weisman: The record will show, of course, Mr. 
Examiner, that WNYC Exhibit No. 34 is dated November 
2, 1928, and is prior to the formal hearing that was held 
before the Commission on November 16, 1928. 

Mr. Joyce: The records of the Commission will show 
that, and they will be able to draw the comparison between 
the date of the hearing and the date of the letter. 

Chief Examiner Yost: In the opinion of the Examiner, 
it is not material to the issues in this case what happened 
as between the parties to this hearing prior to the time 
when WMCA was assigned to share time on the frequency 
with WNYC. 

Mr. Newman. Those letters are not prior to that. 
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Chief Examiner Yost: Are not these letters prior to that 
date? 

Mr. Newman: So the witness states. 

Mr. Weisman: This letter is dated November 2, 192‘S. 

Chief Examiner Yost: What was the date you first began 
sharing time? 

Mr. Weisman: November 11 is the date of the order. 

The Witness: W r e received notice some time,jI think, in 
October or September that we were to share time. 

Mr. W 7 isman: General Order No. 40 took effect 

1583 November 11, 1928. 

Mr. Spearman: All stations were advised that if 
they desired a hearing on this order, effective November 11, 
1928, they could get it. Such a hearing was held here sub¬ 
sequent to that time, and all this correspondence was pre¬ 
vious to the hearing. 

Mr. Joyce: And it all goes, if the Examiner please, to 
the condition that still prevails today. This is for the en¬ 
lightenment of the Examiner, so that he can report to the 
Commission the facts in connection with the condition as it 
exists today, all based upon communications, hearings, con¬ 
ferences, and so forth, that were held. It is all for the pur¬ 
pose of presenting to the Examiner the facts that he desires 
to know. 

Chief Examiner Yost: Necessarily, the Examiner will 
arrive at certain conclusions, and the report wilj probably 
only embrace certain sets of facts. We are goin«[ to have a 
very voluminous record in this case. 

Mr. Jovce: That is regrettable, but it is necessarv. 

Chief Examiner Yost. The report, in all probability, 
will not be extremely long, yet the Examiner will endeavor 
to state the facts that he regards as material. If there are 
one hundred letters or propositions, he may have a very 
brief summary of what it is all about, and then draw his 
conclusion from that. The Examiner cannot undertake to 
set out in his report anything that approximates a complete 
analysis of all the testimony herein given. There is so 
much duplication that it would be useless to repeat it. 

Mr. Joyce: I am trying to present to the Exam- 

1584 iner all the facts, so that he may have al^ the facts 
before him in arriving at a report. It may be that 

when he comes to make up his report, he may dbern these 
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things unnecessary. He may deem the letters that WMCA 

has introduced in connection with this sharing of time- 

Mr. Weisman: We have made no objection to them. 
Why should we have speeches. Let us go on, and offer 
them in evidence. 

Mr. Joyce: I am not making any speeches. 

Bv Mr. Jovce: 

Q. I hand you that letter, and ask you the same question 
in connection with that as I did with respect to the other 
(handing paper to the witness). A. Yes. 

Q. And it pertains to the same subject matter as the 
other letters? A. Yes. 

Chief Examiner Yost: Let it be marked for identifica¬ 
tion, then. 

Mr. Joyce: I am asking to put it in evidence. 

Mr. Weisman: We have no objection. Let it go in. 

Chief Examiner Yost: Tt mav be admitted. 

(Letter of November 5, 1928, Gilliam to Goldman, was 
marked, “WNYC Exhibit No. 35,” and counsel for WNYC 
is to furnish later a duplicate copy of the same.) 

Mr. Joyce: I will take all these letters, if the Examiner 
please, and present them to the witness and ask him the 
same question, and offer them in the same way. 

1585 Chief Examiner Yost: That mav be done. 

Mr. Spearman: While he is getting his papers to¬ 
gether, we want the record to show that the reason we are 
not objecting to this is because we do not think they are 
of any value, and it is purely to save time and keep from 
having speeches made that we are waiving the right to 
object. 

Mr. Jovce: I undoubtedlv do think that vou do not think 
» • • 

they are of any value. There is no question about that. I 

agree with you in that respect. You do not think they 

are of anv value. 

% 

Mr. Weisman: I believe vou do not either, Mr. Jovce. 

Mr. Jovce: That is undoubtedlv the reason whv I am 
• *> * 

putting them in evidence. 

Mr. Weisman: Bight. 

(Discussion off the record.) 
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The Witness: Yes; I saw all those letters. 

Mr. Joyce: I ask that they be marked in evkjence. 

Mr. Weisman: Just read the dates, and identify the 

7 1 V 

letters. 

The Witness: This is a letter dated November 8, 1928, 
from M. K. Gilliam, director of Radio Station WMCA, to 
Commissioner Albert Goldman. 

(Letter of November 8, 1928, Gilliam to Goldman, was 
marked “WNYC Exhibit No. 36,” and two copies thereof 
are on file with the Commission.) 

(Discussion off the record.) 

The Witness: This letter (indicating) is a copy of a 
letter to Honorable 0. H. Caldwell, Federal Riidio Com¬ 
mission, Washington, D. C., dated November 12, 
signed by Albert Goldman, Commissioner. 

1586 By Chief Examiner Yost: 


1928, and 


Q. Can you testify they are true and correct copies? 


Do you know those letters were actually written < 
mitted, of your own personal knowledge? A. Ye 
this letter was. 


md trans- 
s; I know 


Mr. Weisman: We object to it, on the groundjthat it is 
incompetent, irrelevant and immaterial. 

Mr. Spearman: It is self-serving. 

Mr. Weisman: It is obviously self-serving. 

Mr. Spearman: It was not even addressed to| 

Chief Examiner Yost: It is certainly not mat^ 

Mr. Joyce: I said this particular letter was in 
mistake. 

Mr. Weisman: Then you do not offer it? 

Mr. Jovce: Now that we have gotten into the cl 
we will let it stand. 

Mr. Weisman: This is the strangest thing—counsel ad¬ 
mits it is incompetent, and still offers it. 

Mr. Joyce: I did not say it was incompetent. I said it 
was among those papers by mistake. 

Mr. Weisman: That is no reason for offering it. 

Mr. Joyce: I am going to offer everything in evidence 
that I think is going to furnish this Examiner with facts 
that he will need to conscientiously arrive at a report. It 


WMCA. 
rial. 

there by 


iscussion, 
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may take a day, or it may take a week, but I am going to 
do everything in my power to furnish you with the facts. 

Chief Examiner Yost: The Examiner is of the opinion 
that the reasons that the stations have not mutuallv agreed 
to a time-sharing agreement is not of any great impor¬ 
tance. The fact that they have not agreed is the 

1587 important thing. Xow, this hearing is to determine 
what time each station should have upon the fre¬ 
quency of 570 kilocycles, or whether or not WPCII should 
be assigned to 570 and WNYC should be assigned to 810, 
t lie frequency now assigned to WPCH. 

Mr. Joyce: May I ask the Examiner a question? 

Chief Examiner Yost: Certainlv. 

* 

Mr. Joyce: This is a point of information. Is it known 
to the Commission as to what rights these respective sta¬ 
tions have, as applied to the channel 570 case, through the 
licenses now in operation ? 

Chief Examiner Yost: The licenses speak for themselves, 
and the purpose of the evidence in this case is to disclose 
the actual time each station is broadcasting, and, based 
upon the public service record and the programs proposed 
to be broadcast hereafter, to determine whether or not this 
time sharing division should continue: whether or not it 
should be changed, and if so, to what extent. 

Mr. Jovce: The time sharing arrangement now, accord- 
ing to the license, is alternate da vs. 

Mr. Weisman: I thought he might have read the license 
bv this time. We have been here long enough. It savs, 
“or any other time mutually agreed upon between the two 
stations. ” 

Mr. Jovce: If vou recollect, Mr. Weisman, at the verv 
beginning I raised that point. 

Mr. Weisman: You raised a lot of points. 

Mr. Joyce: I raised a lot of points, and I am going to 
see them right through to the finish, too. 

Chief Examiner Yost: It has gone into the record, 

1588 I believe, at different times, that the stations are not 
operating in accordance with the time specified, 

eliminating the phrase, “or such other time as may be 
mutually agreed upon between the stations.” That may 
not be exactly the wording, but that is the substance of it. 

Mr. Joyce: Does the Examiner want to know why they 
are not acting in accordance with the licenses issued? 
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Chief Examiner Yost: Yes. 

Mr. Joyce: That is what I am trying to furnish you with, 
just that information; and everything I am offering here in 
the way of an exhibit is for that particular purpose. That 
is what you want to know, and I want to show you. 

Mr. Spearman: And every letter he has offered was 
written prior to the time they were required to clivide time 
at all, so what has that to do with what they did after they 
began to share time? 

Chief Examiner Yost: What happened prior io the time 
they were required to share time, Mr. Joyce, certainly can¬ 
not be material to the issues in this hearing. 

Mr. Joyce: Does the Examiner want to know that when 
we did actually start to share time in accordance with Gen¬ 
eral Order 40 and the licenses issued thereunder—why we 
did not start to share time on alternate days? Does the 
Examiner want to know that? 

Mr. Weisman: I do not think that is important! 

Mr. Joyce: It is very important. 

Mr. Weisman: The fact that we never did operate on 
alternate days, is important. The reason for it is unim¬ 
portant. 

Mr. Joyce: It is the same thing, in a roundabout 
1589 way. The Examiner wants to know that, and I am 
trying to show him, and you are objecting to it. 
Don’t you want to let him know? I certainlv do. 

Chief Examiner Yost: But, Mr. Joyce, the Examiner- 

Mr. Weisman: The Examiner has not asked for such 
information, as I recall it, in this record. The Examiner 
has repeatedly said he understood the issues involved, and 
he was interested right now in knowing if there] was any 
time sharing agreement, and what it was. If ybu cannot 
agree, from the program material we have offered, and 
from the service record, as the Examiner has repeatedly 
said, he will determine what shall be done to aijswer the 
questions presented in this case, as the Examiner just a 
moment ago repeated for the fifth or sixth time. 

Mr. Joyce: The Examiner has said here, time and time 
again, that in his opinion there is no agreement, ifj I gather 
what you expressed in the way of an opinion. 

Mr. Weisman: I think the Examiner never said any such 
thing, but what the Examiner did say, and what he has 
been waiting for you to present, is evidence showing what 
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has been tlie service record of WNYC, what you have done, 
and what you plan to do. That is what 1 thought you put 
your program director on for. 

Mr. Joyce: Would not that be a peculiar position to 
place WXYC in? What is your service record? 

Mr. Weinman: It is required of every other station. 

Mr. Joyce: We are going to show you why we are oper¬ 
ating at certain times, and why you are operating at cer¬ 
tain times. There was a gentlemen's agreement. We 
loaned time for a specific purpose, the same as we loaned 
our program director to a certain department in the 
1590 (’ity of New York, and when the time expired for 
which we loaned him, he was returned, under a 
specific gentlemen’s arangement. The same thing prevails 
here, and it has not been returned, and we are going to tell 

vou whv. 

» • 


Mr. Spearman: Mr. Examiner, I request, on behalf of 
WMOA, that at this time you put a limit of one minute on 
speeches mqde by any of us, and that after the Examiner 
has ruled, nobody lie allowed to make a speech in connec¬ 
tion with the ruling, so that we can get through. 

Mr. Joyce: Perhaps my speeches are too enlightening. 

Chief Examiner Yost: The Examiner reminds all par¬ 
ties to this hearing that the burden is upon the applicant 
seeking renewal of license to prove that the granting of 
such application for a renewal of license will be in the pub¬ 
lic interest. Xecessarilv, the Examiner must be shown bv 
the evidence introduced, and the Commission must have 
such evidence, to warrant the granting of the application 

for renewal of license. That can onlv be shown bv the 

• • 

public service record and by the abilities and qualifications 
of the applicant to continue to serve the public; and, in that 
connection, what use the applicant proposes to make of the 
facilities and the time sought at this hearing. The Ex¬ 
aminer is of the opinion that correspondence had previous 
to the time these stations were required to share time, is 
certainly not material in this hearing, Mr. Joyce. 

Mr. Joyce: Why, if the Examiner please, it goes to the 
very bottom of the whole transaction. You want to know, 
as regards our programs, what they consist of. We are on 
the air a certain period of time. We want to show 
1591 you that we are on the air a certain period of time, 
because we had a gentlemen’s agreement in the be¬ 


ginning. 
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Chief Examiner Yost: Mr. Joyce, you did nyt have that 
before you started sharing time, did you ? j 
Mr. Joyce: This witness has already testified that as 
soon as this order went into effect, or prior t^> the actual 
going into effect of the order, there were overtures made 
by Station WMCA to keep away from that, and we entered 
into a gentlemen’s agreement, and that gentlenlien’s agree¬ 
ment is in dispute. We are on the air a certain period of 
time today. We want to show vou whv we are on the air 
today a certain period of time, under an agree nent which 
we have been trying to reach in accordance with 
issued, and an equal division, fifty-fifty. Accor 
programs, it is not an equal division, fifty-fifty, 
to show you that that gentlemen’s agreement wai never car¬ 
ried out by them, and all these communication^ show you 
exactly what the agreement was. 

Chief Examiner Yost: Are not these compiunications 
prior to the time they were required to share time? 

Mr. Jovee: Yes; but we were reaching the day when we 
had to actually go on the air either 011 alternate days, or on 
some agreement that was made prior to our going 011 the 
air. Tliev were farsighted enough at that time, if tliev 
wanted to comply with exactly what the license} calls for, 


the license 
ding to the 
We want 


advantage 
' would go 
That is 


alternate days, or do it some other way, to take 
of time and arrange an agreement as to how they 
on, on alternate days, or sharing time each day 
what I am trying to show. 

Mr. Spearman: They even had a hearing before the Com¬ 
mission after all this happened. 1 


1592 Mr. Weisman: The Court of Appeals h 
the United States Supreme Court had it. 
Mr. Joyce: That decision of the Court of Appe 
District of Columbia only went to the order, as t 


id it, and 

als of the 
b whether 


WXYC should be compelled to share time with WMCA. 
It did not touch the question whether we were going to 
share 011 alternate days, or whether we could go into an 
agreement that would make the division of time different 
than 011 alternate days. 

Mr. Weisman: Of what importance is the lettei 
missioner Goldman, in which he says he refuses to abide by 
the Commission’s order? 

Mr. Joyce: We have been trying to abide by the 
sion’s order. 


of Com- 


Commis- 
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Mr. Weisman: Read his letter, in which he savs the Fed- 
eral Radio Commission has no authority to make us share 
time. That is what you are offering now, and I say that is 
dead and gone. If the objection is sustained, let us go to 
something else. 

Mr. Joyce: I am trying to give the facts as to why we are 
on the air at the times we are. 

Mr. Weisman: That letter does not show anv facts, and 
that is the reason I object to it. 

Mr. Joyce: All right. The objection has been- 

Mr. Weisman: Sustained. 

Mr. Joyce: I am asking the witness- 

Mr. Spearman: One hour ago. 

Mr. Joyce: All right. If it was an hour and a half ago, 

it does not make anv difference. We are trving to do cer- 

tain things, and we are going to try to the best of our 

1593 abilitv. Mv abilitv mav not satisfv vou. 

* + » * » * 

By Mr. Jovce: 

Q. I will ask the witness, then, to testify from the letters 
before him, as to just what was transpiring during that 
period of time? A. Which period of time? 

Mr. Weisman: I object to the witness reading the con¬ 
tents of a letter that has been excluded. 

Bv Mr. Jovce: 

* * 

Q. Refresh your recollection, so that you may be able to 
acquaint the Examiner with what was transpiring in con¬ 
nection with earrving out the order of the Federal Radio 
Commission as to both stations going on the air. A. Prior 
to November 11? 

Chief Examiner Yost: Does the Examiner understand 
that this correspondence was after the order was made? 

Mr. Jovce: Oh, ves. 

Mr. Spearman: But prior to a hearing. There was a 
hearing held before the Commission on November 16, 1928, 
and all this precedes that. On the issues as presented, after 
this correspondence had all been written, the whole thing 
was washed out by the Commission. 

Chief Examiner Yost: Yes. The Examiner would not 
feel at all justified in going back of a hearing that was held 
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bv tlie Commission, and definite action taken by them, and 
not endeavoring to reverse or change that. 

Mr. Joyce: I am asking the witness now to testify to 
those facts within his knowledge, in connection with the 
condition that exists today between these two stations. 

Mr. Spearman: We object to that, because all that 

1594 happened prior to this hearing held before the Com¬ 
mission, at which time a record was made. 

Mr. Newman: He said the condition that exists today. 
Mr. Spearman: Subsequent to which the Comnjission de¬ 
cided the case, which was later appealed to the Court of 
Appeals, and the Commission’s order was affirmed. 

Chief Examiner Yost: Commissioner Goldman testified, 
as the Examiner recalls, that there was what he designated 
a gentlemen’s agreement between these two stations, and 
the time that is now being actually occupied by these sta¬ 
tions on the air is not that designated. 

Mr. Joyce: That is true. 

Chief Examiner Yost: There have been a great manv at- 
tempts, it seems, made by these stations or their representa¬ 
tives, to come to some definite agreement. That has not 
been done, and that is one issue, certainly, here to be de¬ 
termined. 

Mr. Joyce: And this witness is going to give all the facts. 

He is going to give all the facts within his knowledge, that 

will show vou exactlv what the Citv contends in connection 

* * 

with that particular fact. 

Chief Examiner Yost: The important thing, a^ the Ex¬ 
aminer sees it, is the affirmative testimony or the affirma¬ 
tive showing by the station with reference to its own public 
service record. The applicants, WMCA and WPCH, were 
advised in the beginning that they carried the burden. Of 
course, when it comes to the question of a renewal applica¬ 
tion, vou carry that burden. It is necessarv that fou make 
a showing that justifies or warrants your continuing on the 
air, but the other applicants carry the burden, which 

1595 thev assumed, and which tliev still carrv, and will 
carrv throughout. The efforts that have befen made 

have been fruitless. Nothing has resulted from them. It 
seems to the Examiner that we have gone far afield in this 
hearing in many, many instances. There is much in the 
record that is not going to be of any help to anybody— 
either to the Examiner, or to the applicants. Asl the Ex- 
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aminer sees it, if the cases were appealed, it could not pos¬ 
sibly be of any help to any court, and the Examiner very 
much desires to be enlightened, and to have all facts that 
are essential or material to the issue, in the record. 

Mr. Joyces Mr. Examiner, don’t vou think it is rather 
pertinent for the Examiner to have facts which will show 
him why both these stations are sharing time, which is not 
an equal division of that time? 

Chief Examiner Yost: Yes. I think that question may 
be gone into. 

Mr. Joyce: That is the question I am trying to go into. 
I am trving to show through this witness whv that condi- 
tion exists. 

Mr. Weisman: Commissioner Goldman, I think, testified 
fullv on that. 

Mr. Joyce: All right. If we see fit, or think it is neces¬ 
sary to corroborate everything that Commissioner Goldman 
has testified to, we will do so. As I recollect, Commissioner 
Goldman testified with respect to certain details, that he left 
a great deal of that to the radio station itself, and that he 
did not charge his mind with them, because he had men 
that were functioning there for a particular purpose. This 
is one of those men, and he is going to handle that 
1596 phase of Commissioner Goldman’s testimony. I 
want him to acquaint the Examiner with all those 
facts within his knowledge, which go right down to the 
very essence of the question involved here. 

There is a question pending of the witness, I think. 

Mr. Weisman: Let him answer it. Go ahead. 

The Witness: Do vou want me to start from the begin- 
ning ? 

Bv Mr. Jovce: 

♦ * 

Q. Tell the Examiner all these things that you think he 
ought to know. 

Mr. Weisman: Don’t leave anything out. 

Mr. Joyce: That is right. lie is not going to, either. 

The Witness: When Station WXYC first received this 
notice that it was to share the 570-kilocycle channel with 
WMCA, as I stated before, negotiations between the two 
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stations commenced with a view towards amicably arrang¬ 
ing a program so as to include the features of both stations. 
Nothing came as a result of those negotiations by reason 
of the fact that the City of New York, which owned and 
controlled WNYC, appealed to the Federal Radio Commis¬ 
sion for a hearing. That hearing was held on November 
16. However, pending the hearing, and from November 
11 on up until the decision was handed down on December 
16, 1928, I believe, a week-to-week arrangement was made 
by both stations, whereby the program directors of both 
stations communicated with one another at the end of the 
week, usually on Saturday, and arranged a program which 
was variable and flexible, and I do not believe ft was the 
same program each week. In other words, whatever was 
of importance, or whatever was considered important by 
the respective stations, was asked to be included in that 
particular week. 

1597 On December 21, 1928, I became acting director of 
the station by virtue of the fact that Mr. |!ohnsach, 
the program director, had been loaned to the Ifolice De¬ 
partment of New York City. 

Subsequent to December 16, I communicated with 
WMCA through a Mr. Friedman, I believe, with a view 
towards arranging something that would be definite, in 
view of the findings of the Federal Radio Commission that 
WNYC and WMCA were to share time. The Citv of New 

m/ 

York took an appeal from that decision, so that left matters 
of program arrangement in the balance, so to speak. 

WMCA appreciated our position, and there was a ques¬ 
tion whether the Court of Appeals of the District of Colum¬ 
bia might have reversed the Federal Radio Commission, so 
there was a period, up until the decision by the Court of 
Appeals, when matters were in the balance, so \o speak. 
However, overtures were made by WMCA, as I say, about 
December 22nd, towards getting something definite, in order 
that some of their big commercial accounts might he in- 
eluded, and they might not be financially ruined. An 
arrangement was made, or an appointment made between 
the representatives of WMCA and WNYC, for a meeting 
on December 28, 1928. At this time, we sat down and at¬ 
tacked the problem from every side. We did arrive at a 
workable schedule arrangement. I recall that at that par- 
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ticular conference it was definitely decided that, in view of 

v 7 

the fact that the programs’of WNYC were more or less of 
a transcendent nature, so far as public receptions and civic 
functions were concerned, WMCA would stand by and per¬ 
mit the Citv to broadcast these functions. As an 
•> 

1598 omen of good faith on their part, they said that they 
would (amend their contracts to include a provision 

for their protection, so that their clients might not sue them 
in the event that a particular client was cut off the air to 
permit the broadcasting of a public function. 

It was also agreed and arranged that I was to send a list 
to MY. El wood, who at that time was program director of 
WMCA, of the requests that we had on file for a month in 
advance, so that they might arrange their programs and 
give sufficient notice to their respective clients that were 
broadcasting over WMCA. 

Bv Mr. Jovce: 

•> * 

Q. Mr. Fitzpatrick, as you go along there, if you have 
anv letters bearing out what vou sav, I wish vou would 
refer to them, so that I can offer them in evidence. A. I 
have a letter here dated January 2, 1929, which was the 
culmination of that particular meeting we had on December 
2’Sth, in which I enclosed to Mr. Elwood a list of the func¬ 
tions for the! month of January, 1929. I prepared this 
letter. I also prepared the exhibit attached to it. 

Mr. Joyce:! This is a copy of a letter transmitted to Sta¬ 
tion WMCA, the original of which is in the possession of 
that station, hnd 1 ask that they produce that letter. 

Mr. Newman: If they are going to offer some letters in 
evidence, T move that we postpone that until after lunch. 

Mr. Jovce: Verv well. 

» •> 

Chief Examiner Yost: The hearing will now be recessed 
until 1:45. 

(Whereupon, at 12:30 o’clock, p. m., a recess was taken 
until 1:45 o’clock, p. m.) 

1599 After Recess. 

The hearing in the above-entitled matters was resumed 
at the expiration of the recess. 
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John F. Fitzpatrick, the witness under examination at 
the taking of recess, resumed the stand and testified further 
as follows: 

Direct examination (resumed). 

Chief Examiner Yost: When the Examiner ruled on the 
letters that were offered by Mr. Joyce just before we re¬ 
cessed for the noon hour the Examiner was under the im¬ 
pression that those letters were written prior to the time 
that these new stations were ordered to share titne by the 
Commission; but he now understands that thev were written 
after the order of the Commission had been entered. 

Mr. Joyce: Yes. 

Chief Examiner Yost: They may be entered as a part of 

the record and will be given such consideration as the 

Examiner deems thev are entitled to. Of course only such 

* % 

matters as are properly proven will be considered. 

Mr. Weisman: They have already been admitted without 
our objection. Two or three letters were admitted, of Octo¬ 
ber 28 and Januarv 2- 

The Witness: No; November 2. 

Chief Examiner Yost: Let us proceed. 

Mr. Jovce: There is one letter now to be marked in 
% 

evidence. 

Chief Examiner Yost: Providing, of cojirse, that 
1600 these letters bear upon the question of tim^ sharing. 

(A photostatic copy of a list of civic programs of WNYC, 
referred to and submitted bv the witness, was marked 
“Docket No. 1337, WNYC Exhibit No. 37.”) 

The Witness: Before the recess I believe I was testify¬ 
ing concerning the outcome of a conference or meeting with 
representatives of WMCA concerning some kind of a tenta¬ 
tive schedule of broadcasts as between both stations. As a 
result of that conference, amongst other contingencies and 
conditions, it was arranged that WNYC, through myself, 
would send to WMCA, directed to its then program man¬ 
ager, Mr. Elwood, a list of the public and civic functions for 
the month of January and to continue that plan 

Mr. Spearman: What year? 

The Witness: January, 1929. 
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Pursuant to this arrangement I caused a letter to be 
written or dictated a letter, and I also dictated a list of re¬ 
quests that we had received for the facilities of WNYC by 
public and civic organizations. Shortly thereafter, on or 
about January—well, it was a few davs before January 
ISth, the date of the first civic broadcast as set forth in the 
list heretofore marked “37”, which was the New York 
State Bar Association reception and meeting which took 
place on January 18 and January 19. 

1 might say that previous to these remarks here I dic¬ 
tated a letter to the New York State Bar Association, to 
the chairman,of the arrangements committee of the Genes- 
see Society, to the chairman of the United Palestine 
Appeal, the chairman of the Queensborough Cham- 
1601 her of Commerce, to Mr. Bernard Dent sell, president 
of the Bronx County Bar Association, and to tin* 
Staten Island! Advance, a newspaper, which was tendering 
a dinner to David S. Rent, then Commissioner of Public 
Works in the Borough of Richmond. 

These letters were written to confirm the request asked 
of us for the facilities of radio station WNYC. 

About four or five davs before the 18th of January, in 
order to install the telephone lines, I communicated with 
WMCA, or Mr. Elwood of that station, to inform him as 
to how much of the afternoon time we would require, be¬ 
cause at the time we made the request there was nothing 
definite as to the afternoon time, by reason of the fact that 
the New York State Bar Association had not completed its 
program when it made the request of WNYC. I was in¬ 
formed at that time, for the first time, that WMCA could 
not and would not permit broadcasts of this eyent, nor 
could they consistently permit WNYC to broadcast any of 
the events listed in Exhibit WNYC No. 37. 

Bv Mr. Joyce: 

» * 

Q. As you proceed, Mr. Fitzpatrick, and make state¬ 
ments in regard to communications, and so forth, will you 
offer the same in evidence, or I will offer them. A. We got 
into quite a wrangle about it. Mr. Elwood of WMCA in¬ 
formed me that to permit these broadcasts would cause 
great financial loss to WMCA because of the fact that each 
of the events happened at a time in the day or evening 
when they had important commercial broadcasts. 
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I reminded him of the fact that this was part 
rangements that we had entered into, and that a| 


of the ar- 
failure to 


in connec- 
NYC Ex- 


permit us to broadcast might cause other steps to be 

1602 taken. When I realized the fact that they were 
definite in their stand and nothing could be done 

about the matter, I then canceled the request for the in¬ 
stallation of wires in connection with the New York State 
Bar Association broadcast, and likewise had Miss Jones, 
a clerk in the office, communicate with the Telephone Com¬ 
pany to cancel the arrangements made with the New York 
Telephone Company for the installation of lines 
tion with the other broadcasts as listed in \\l 
hibit No. 37. 

The situation then arose that in view of the fact that we 
had committed the facilities of WNYC to these various 
organizations as set forth in WNYC Exhibit 37 I dictated 
and caused to be sent a letter to the various chairmen of 
the events, explaining the situation; and as a following out 
of the picture, so to speak, I would like to offer in evidence 
copies of letters that we sent to these various individuals. 

Q. Right there, Air. Fitzpatrick: you mentioned the New 
York State Bar Association. Did you mean that, or did 
you mean- A. I meant the New York State Bar Asso¬ 

ciation. That broadcast was on January 18. 

Q. Did you have in mind the Bronx Bar Association? A. 
No. We had two bar association broadcasts that i month. 

Q. I did not know that. 

Mr. Joyce: I offer in evidence the letters referried to. 

Mr. Newman: I cannot see their materialitv. 

Chief Examiner Yost: You know them tjo be true 

1603 and correct copies? 

The Witness: Yes, sir. 

Mr. Weisman: This list never went to us, Mr. hjxaminer. 

Chief Examiner Yost: I understand that. 

The Witness: They are all alike. They are 
to different individuals. 

Mr. Spearman: If a man can write letters to anybody 
he wants to, and then introduce them and let self-serving 
statements such as that become part of the record], there is 
no limit to which a man can go in making a record. They 
are purely self serving, written by clerks without any 

60—5695a 


ddressed 
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knowledge on the part of any other station than that one; 
and if ever there was a self serving declaration, right there 
is a fair sample of it. We object to it on that ground. 

Chief Examiner Yost: The Examiner appreciates that 
fact. These letters are not binding upon WMCA. WMCA 
is in no sense a party to them. Of course any statements 
made therein can be rebutted; rebuttal testimony may be 
introduced. 

Mr. Newman: But we should not throw any burden upon 
them. 

Mr. Spearman: We should not be required to answer 
self serving statements of that kind. 

Mr. Weisman: The reason for the legal rule that self 
serving declarations and letters written to third persons 
are not admissible against a party was just for that pur¬ 
pose, to avoid the responsibility which these letters throw 
on our shoulders to rebut them. Why should be rebut 
statements that Mr. Fitzpatrick made to some person with 
whom we are in no wav connected? Without anv doubt 
these letters are not admissible. I have taken the position 
here, and I think I have expressed it, that if there is 
1604 the slightest doubt about the admissibility of some 
documents they offer 1 am going to keep quiet so as 
to get through; but eertainlv vou ought not to burden us 

with that kind of rebuttal testimonv. 

* 

Mr. Jovce: The witness has testified that he had con- 
versations with representatives and had transmitted a let¬ 
ter concerning particular events- 

Chief Examiner Yost: It only shows the position of 
WNYC as to why it could not broadcast these events. 

Mr. Weisman: He has alreadv testified that we refused 

* 

to give the time. lie cannot go anv further than that. 

Chief Examiner Yost: They cannot be material for that 
reason; and if there is objection on the part of counsel 
for WMCA. the Examiner feels obliged to sustain that 
objection. 

Mr. Spearman; We object. 

Mr. Joyce: Exception; and we ask that they be marked 
for identification. The witness, I think, has given the gist 
of what those letters contain. 

Chief Examiner Yost: Thev mav be marked for identifi- 

• » 

cation. 
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(Photostatic copies of letters described by the witness as 
having been sent to confirm requests for the facilities of 
Station WNYC, were marked for identification as WNYC 
Exhibits Nos. 38 to 42 inclusive.) 


The Witness: One of these broadcasts, as I have re¬ 
ferred to before, the proposed broadcast of the Bronx 
Countv Bar Association, seemed to have caused the most 
trouble. The other individuals understood the situation 
and accepted these letters that T have just introduced as 
an explanation of whv they could not have the facili- 
1605 ties of WNYC. 

Mr. Newman: Right there: I do not think that it 
makes any difference how much trouble they caused. The 
fact that thev could not do it is the onlv thing vie are con- 
cerned with. It is only a matter of opinion what trouble is. 

Chief Examiner Yost: Is it a fact that in the beginning 
the agreement concerned hours that were to be definitely 
assigned to each of these stations and that the contention 
of WNYC is that they yielded certain time with tlie explicit 
understanding that they were to have certain hours which 
WMCA would yield to them for particular events, and that 
now WNYC’s contention is that WMCA has failed to vield 
the time for those specific events? 


The Witness: That is right; for those specific events. 
Mr. Weisman: Let us assume that that was the testi¬ 
mony, and go on from there. Was that your purpose, Mr. 
Examiner? 

Chief Examiner Yost: Yes. 

The Witness: One of these particular broadcasts, as 
I said before, was the Bronx County Bar Association; and 
Mr. Deutseh, president of that association, when he was 
informed by us that the facilities of WNYC could not be 

afforded his association in view of the fact, as he put it- 

Chief Examiner Yost: Of course anything that he said 
is not admissible. Any hearsay evidence is not admissible. 

Mr. Spearman: May I make one observation without 
causing too much wasted energy and time, that [if this is 
being put in evidence to show the attitude of an applicant 
before the Examiner- 

1606 Chief Examiner Yost: Of course these matters 
bearing upon this question could only be relevant 
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so far as the station is under the management of the pres¬ 
ent owners. 

Mr. Spearman: And all this was prior to this manage¬ 
ment, as shown bv exhibits introduced bv Mr. Jovee, the 
license records of the Commission. 


Bv Mr. Jovee: 

Q. Mr. Fitzpatrick, as you go along will you state at 
the particular time in question the particular corporation, 
whether it was the Associated Broadcasters, Inc., the 
Knickerbocker Broadcasting Company, and the representa¬ 
tives of the Associated Broadcasters, Inc., Mr. Gilliam, 
Mr. Flamm, Mr. Cleveland, Mr. Elwood, and their connec¬ 
tions and relations to those particular companies? 

Chief Examiner Yost: 'Sir. Jovee, is there anv difference 
in the attitude of WMCA with reference to their Yielding 
time now from what it was when thev first began sharing 
time? 

Mr. Jovee: Is there anv difference in their attitude? We 
contend the same todav as we contended then. 

Chief Examiner Yost: If that is your contention, that 
thev have refused and thev do refuse to vield the time that, 
according to your understanding, they had agreed to yield, 
you have had other witnesses, the Examiner believes, who 
testified to that. 

Mr. Joyce: Irrespective of whether it was the Associated 
Broadcasters or the Knickerbocker Broadcasting Com- 
pany, I want you to keep in mind, Mr. Examiner, if I may 
put it that way, that we were dealing with Donald Flamm 
and Mr. Gilliam who were the officers of these corn- 
1607 panics; and there is evidence in the record as to 
what was going on, and this carries it along in con¬ 
nection with it. 

Chief Examiner Yost: In other words, the same parties 
have continued as responsible owners and managers of 
Station WMCA? 

Mr. Jovee: Yes: under various names. 

% 

Mr. Spearman: The records of the Federal Radio Com¬ 
mission show that the Knickerbocker Broadcasting Com¬ 
pany, Incorporated, became the licensee of radio station 
WMCA, by written consent of the Federal Radio Connnis- 
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sion to the voluntary assignment of the station license of 
that station on May 29, 1929. 

Mr. Joyce: Four days subsequent to their incorporation. 
I agree that that is true. 

Mr. Spearman: If it was on the day of their incorpora¬ 
tion it makes no difference. That is when this applicant 
before the Examiner came into this picture. This, as you 
have well said, is the 9th day of this hearing, and the 
Knickerbocker Broadcasting Company is the applicant be¬ 
fore you. Evidence that might affect the Associated 
Broadcasters or the Greely Square Hotel Company has not 
a thing in the world to do with the Knickerbocker Broad¬ 
casting Company; and that is elementary. There is no 
argument on that. I respectfully request that | they get 
down to a time when it bears on the applicant, anjl I object 
to going behind it. j 

Chief Examiner Yost: The evidence discloses, the Ex¬ 
aminer believes, that Mr. Flamm and Mr. Gilliam have 
been the owners and managers of this station from 
3608 the beginning, so far as this record is concerned; 

that there has been no other ownership shown here, 
as the Examiner recalls, than Mr. Gilliam and Mr. Flamm. 
Thev have alwavs been in control of it. 

V 

Mr. Joyce: Of the corporation operating WMCjA. 

Mr. Spearman: That is altogether wrong, Mr. Ex¬ 
aminer— 

Mr. Weisman: Excuse me just a moment. The record 
shows that Mr. Gilliam was there from the beginning, but 
it shows that Mr. Flamm came in at some later dajte. 

Chief Examiner Yost: The Examiner recalls tjiat now. 
That is true. He came in in 1926. 

Mr. Weisman: At the end of 3925 or in 1926. 

Mr. Flamm: 1926. 

Mr. Spearman: The exhibits that were introduced by 
Mr. Joyce, photostatic copies and the like, show tljat radio 
station WMCA was licensed in the name of th<ji Greely 
Square Hotel Company, and there was some evic}ence in¬ 
troduced to the effect that the Associated Broadcasters had 
an operating agreement with the Greely Hotel Company; 
and that is the onlv connection that was brought out. What 
that contract was thev did not show. 

Mr. Joyce: There is no agreement as to how the Asso¬ 
ciated was operating. There has been a statement; or tes- 
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timony to that effect, but w^e have never seen any agree¬ 
ment. If you have the agreement, put it in evidence. 

Mr. Spearman: If it will save time to go back to the 
year One, go ahead. 

The Witness: Shall I proceed? 

Chief Examiner Yost: Proceed. 


1609 The Witness: As a result of the failure on 
WMCA’s part to carry out their verbal agreement, 
I prepared a notice and submitted it to Commissioner Al¬ 
bert Goldman concerning the broadcasting by WNYC on 
alternate days pursuant to the order of the Federal Radio 
Commission, inasmuch as at that time, the latter part of 
January, 1929, it seemed impossible to work out any ar¬ 
rangement, and the agreements or arrangements that had 
been made had been breached on the part of WMCA. 

This notice was sent to WMCA—I think it is WNYC 


Exhibit 4, notifying WMCA that beginning February 18, 
1929, WNYC would broadcast on alternate days. 

Pursuant to such notice I caused to have prepared a pro¬ 
gram all dav on Februarv 18, all dav on Februarv 20, and 
so forth, on alternate days. I have the program here if 
vou would like it. 


Mr. Weisman 1 : I think this is a good time to offer it. 

The Witness: 1 offer it in evidence. 

Mr. Newman: That is a program of broadcasts- 

The Witness: On alternate davs. The first two davs we 

V 

actuallv broadcast. 

Mr. Newman: The first two days only? 

The Witness: The first three or four davs, I think. I 
will have to bring that out. 

Chief Examiner Yost: The Examiner understands that 


this is the program which you proposed to broadcast on 
alternate davs over WNYC? 

The Witness: Yes, sir. 

Chief Examiner Yost: And you did broadcast it 


1610 for two or three days? 

The Witness: Yes, sir. 
Chief Examiner Yost: Are you 


submitting a day's pro¬ 


gram? 

The Witness: It is customary to prepare a program a 
week in advancb in order to submit it to the newspapers. 
Chief Examiner Yost: Is this a week’s program? 
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The Witness: A program, a week in advance, with a cor¬ 
rected copy. That is to say, it is the actual program that 
was broadcast for those two or three days, with other cor¬ 
rections in the latter part of the week which was not broad¬ 
cast by reason of something that intervened. 

Chief Examiner Yost: And that vou submitted to 
WMCA? 

The Witness: Yes, sir. 

Mr. Spearman: At this time WMCA announces that it 

does not object to this exhibit going in, but joins with 

WXYC in asking that it go in. 

Chief Examiner Yost: It mav be admitted. 

* 

(Proposed program on alternate days of Staten WXYC 
was received in evidence, marked ‘ 4 Docket Xo. 1337, WXYC 
Exhibit Xo. 43.’’) 

The Witness: When we sent this program to the news¬ 
papers and the notice to WMCA, the representative or 
representatives of WMCA called upon myself and Com¬ 
missioner Goldman protesting against such an arrange¬ 
ment and asking us if something could not be done to avoid 
such a situation. Thev told us that it meant the ruination 

of WMCA, and because of the fact that thev were tiff the air 
• * 

for an entire dav they would lose their listings in the news- 
paper, and, more important, the commercial ac- 
1611 counts would undoubtedlv commence actioii against 
the corporation. 

So Commissioner Goldman agreed, in my presence, to 
permit them to broadcast at certain periods in the after¬ 
noons of davs that were not assigned them according to the 
program on alternate days. In other words, for the week 
of February 18, 1929, WXYC was on the air all day, from 
10 o’clock in the morning until 11 o’clock at night. On 

Tuesdav WXYC was on the air from 3:30 to 5:30, which 
%/ 

was the day assigned to WMCA, in exchange for which on 


the dav that we were on the air all dav WMCA had the same 
period of time in the afternoon. 

There were a number of conferences, a number of* appeals 
made by WMCA in the meantime, until finally, a ::*ew days 
before the actual going into effect of the program, to wit, 
February 18, in order to show cause why an injunction 
should not be granted to enjoin us from broadcasting ac¬ 
cording to the program, a schedule of which had been pub¬ 
lished, I believe, in the Sunday newspapers, a notice was 
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served upon us and the corporation and we in turn referred 
it to the corporation counsel. I have here the papers, the 
affidavit, summons and complaint and the order to show 
cause in a matter in which the Associated Broadcasters, 
Inc., were plaintiff and James J. Walker, Mayor, and Al¬ 
bert Goldman, Commissioner of Plant and Structures of 
the City of Xew York, were defendants. 

I had knowledge of this proceeding by reason of the fact 
that it was a routine matter of the Radio Division, and I 
was called into Commissioner Goldman’s office 
1612 shortly after the papers had been served upon him. 

He asked me to go over the papers and to communi¬ 
cate with the corporation counsel, and I went down and 
took the papers down to the corporation counsel. 

Mr. Joyce: I offer those papers in evidence, and we will 
submit twp photostatic copies in place of the one offered. 

Chief Examiner Yost: Thev mav be admitted. 

• • 

Mr. Newman: What is the date of that action? 

The Witness: Februarv 15, 1929. 

Mr. Newman: For what purpose are they being offered? 

Mr. Joyce: To show a step by step transaction in connec¬ 
tion with the position which we now occupy on the air. 

Mr. Spearman: In other words, showing a suit brought 
against the Associated Broadcasters and trying to make it 
binding on somebodv else. 

(Affidavit, summons and complaint in the case of As¬ 
sociated Broadcasters, Inc., against James J. Walker and 
Albert Goldman, were received in evidence and marked 
“Docket No. 1337, WXYC Exhibit Xo. 44“; photostatic 
copies of which papers are to be later submitted bv counsel 
for WXYC.) 


The Witness: On February 20, 1929, Mr. Gilliam, Mr. 
Flamm and Mr. Weisman appeared at the office of Com¬ 
missioner Goldman, and there was a conference held which 
I attended; and at that time, which was subsequent to the 
service of WXYC Exhibit Xo. 44, the discussion centered 
around the particular injunction, and if I remember cor¬ 
rectly, the gist of the conversation and conference was the 
fact that WMCA had certain commercial commitments and 


contracts, and it renewed its plea that to carry out 
1613 the purport of the Federal Radio Commission’s 
order to broadcast on alternate days might not mean 
much to WXYC, but it meant the ruination of WMCA. 
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As a result of that conference- 

Mr. Newman: What does that mean—sharing time every 
other dav? 

The Witness: Yes. As a result of that conference an¬ 
other appointment was made with the corporation counsel, 
the late George P. Nicholson, in his office. If t recall it 
correctly, it was on Saturday morning, and at that time 
there were a number of other sympathizers of AyMCA to¬ 
gether with other sympathizers of WNYC; and you might 
call the conference and so forth a show-down. Tt was the 
determination on the part of WMCA to find out their exact 
status, and likewise WNYC’s. 

As a result of that conference it was mutually agreed 
bv and between the Citv of New York and William Weis- 

w • 

man, attorney for the Associated Broadcasters, Incorpo¬ 
rated, who were operating WMCA, that the injunction 
suit be discontinued upon the condition that WNYC would 
get together again, and as it was put by the late George P. 
Nicholson, then corporation counsel, to give WMCA 44 an¬ 
other chance to be a good bov.” 

Pursuant thereto a stipulation was entered into, of which 
I have a copy, and an order entered on that stipulation. I 
would like to offer the order and stipulation in Evidence. 

Mr. Weisman: There is no objection to that. 

Chief Examiner Yost: They mav be admitted. 

• • 

1014 (Order and stipulation with reference to WMCA 
and WNYC were received in evidence and marked 
44 Docket No. 1337, WNYC Exhibit No. 45.”) 

The Witness: There was a conference then had between 
representatives of WMCA and WNYC, and another 
schedule was drawn up. WMCA came to the conference 
with their proposed schedule, and we appeared with our 
proposed schedule, and they finally agreed upon Schedule 
took effect as of February 25, 1929, as follows: 

That WNYC was to broadcast on Mondav from 10 to 12 
in the morning: in the evening from 5 to 8. 

On Tuesday, 10 to 12; 3 p. m. to 9 p. m. 

On Wednesday, 10 to 12 a. m.; 4:30 p. m. to 9:3d p. m. 

Thursday, 10 to 12 a. m.: 4:30 p. m. to 10 p. m. 

Friday, 10 to 12 a. m.; 3:30 p. m. to 8 p. m. 

Saturday, 10 to 12 a. m. and 5 to 8 p. m. 

All other time WMCA was to have. 
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This particular schedule was arrived at as somewhat of 
an equal distribution of 50 per cent of the time on the air 
by reason of the fact that the schedule was dependent and 
conditioned as follows: 

1. That WXYC was to be permitted to broadcast any 
civic, public function that WXYC saw fit to broadcast. In 
other words, it was left within the discretion of Commis¬ 
sioner Goldman to decide what was a public and civic 
function. 

Second. That the contracts between WMCA and their 
advertisers or accounts were to be amended so as to in¬ 
clude this provision; and inasmuch as they had not done 
it before, I recall that one of the representatives of 
1615 WMCA promised to brine: a contract with such an 
amended provision therein. 

We carried alone; on this schedule, commencing on Feb¬ 
ruary 25, 1931, until WMCA made further overtures and 
pleas by reason of the fact that we had the air on so many 
nights beyond 8 o’clock, and that from the standpoint of 
broadcast values WXYC got the best of the break. 

We then had another conference—I mean, a lot of con¬ 
versations over the telephone back and forth, which led 
up to another conference, at which conference another 
schedule slightly amending the previous schedule was 
drawn up, whereby WXYC had the same hours in the 
morning from 10 to 12 every day in the week except Sun¬ 
day, and commenced at 4:30 p. m. every day in the week. 

One of the ireasons advanced bv WMCA was the fact, 
that they were broadcasting and cooperating with the Xew 
York World, I believe, at that time, in sending out stock 
market reports at 4 o’clock, and they wanted to accommo¬ 
date them, and tlicv asked us to loan them the time. It 
was to be considered a debit-credit arrangement, that any 
time we asked of them for any event other than a public 
or civic function, there was a debit-credit arrangement. 
This other schedule went into effect on manv occasions 
subsequent to March 4, 1929. 

When this new schedule went into effect representatives 

of WMCA continually called on the telephone asking for 

further revisions of the schedule, in view of the fact that 

they had prospective accounts and clients that they wanted 

to take care of, and in view of the fact that the citv was 

• » 
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i 

continually demanding of WMCA time for tjhe broad- 

1616 casting of public receptions. At that particular 
time there seemed to be an influx of trans-cbntinental 

Avers following the Lindberg flight, and the City of New 
York was kept quite busy tendering dinners in the evening, 
especially to proposed trans-continental flyers ahd to the 
receiving of those who had accomplished the f^ats that 
they set out to do. So that in view of the condition of that 
particular state of affairs there was another arrangement 
made between WNYC and WMCA to loan further time, in 
view of the conditions that I just spoke of; and a schedule 
was drawn up and went into effect about the latter part of 
1929—I think it was about September or October-^whereby 
WNYC broadcast from 11 to 12 every morning except Sun¬ 
day, and at 5:45 p. m. instead of 4:30 p. m. as heretofore. 

At that particular time it was also understood 4 in view 
of the coming season, that three hours on Sunday was to 
be known as Catalogue Time. In other words, WNYC had 
three hours of time on Sunday, at any time on Sundav it 
saw fit to use when the occasion arose. 

Like the other arrangements, there were several in¬ 
stances where these particular requests were made between 
the hours of 3:30 and 5 when the Chinatown Mission was 
on, and WMCA refused to permit us to broadcast. I will 
say, however, that on two occasions when the events to 
be broadcast by WNYC were of such magnitude land im¬ 
portance, nationally and internationally, they did broad¬ 
cast the Chinatown Mission over WPCH. 

Chief Examiner Yost: Was there any agreement!relative 
to the time that WNYC should notify WMCA in ad- 

1617 vance of the time desired out of regular schedule? 

The Witness: No, there was not, Mr. Examiner, for 
the reason that these public events came up over night, 
in some instances. We never knew when the Mayor’s 
official committee of reception would call upon us anjl notify 
us that a certain individual was on a boat out in thd harbor 
and was to be received the following morning a|nd was 
going to be received at City Hall. Those events [were of 
such a nature that it was impossible, and therefore there 
was no requirement by us on WMCA except those requests 
that they had for the broadcast of functions, receptions and 
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dinners at which public, national and international figures 
were present; and that list was supposed to have been sent 
a month in advance, which I did on January 2, 1929. Of 
course when, the arrangement was breached there was 
nothing else ever done about receptions and dinners and so 
forth. As a matter of fact, thev steadfastlv refused to 
permit us any time in the evening except an actual swap. 
When they asked for a half hour we gave them a half hour 
back on another night. Outside of that they never per¬ 
mitted us to broadcast any official receptions in the evening. 

I have a list of some of the events that we asked WMCA 
to return time to us for in order to broadcast, which were 
denied. The most recent ones are in 1930. 

On April 8; 1930, we requested the use of the air for the 
broadcast of the Life Underwriters’ Association of the 
Citv of Xew York. The event was a dinner to Honorable 
Charles II. Tuttle, Mr. David Lawrence and others. This 
was denied by failure on WMCA's part to yield the 
time. 

1618 On April 15, the Brooklyn Daily Eagle Current 
Events Bee, which is a vearlv event. We have had 
them broadcast from our studio on previous occasions: and 
we requested the time from 8 to 10 p. m. The application 
for time from 9:30 to 10 p. m. was denied by WMCA. In 
other words, we asked for a half hour on that night to per¬ 
mit the broadcast of this event, and it was denied. 

On April 21, the Xew York State Federation of Temple 
Sisterhoods. Dr. Xathan Kraus, Honorable Meyer Stein- 
brink and Adolph Ochs wore the speakers. We asked for a 
half hour on that evening and that request was denied. 

On April 29 the Brooklyn Insurance Brokers’ Associa¬ 
tion dinner, at which dinner Honorable Albert Conway, 
Superintendent of Insurance of Xew York State, was the 
guest of honor, and we asked for an hour from 9 to 10, and 
that request was denied. 

On May 1st, patriotic meeting of the Americanization 
Committee of the Xew York State Veterans of Foreign 
Wars at Union Square Park. We asked for from 12:30 to 
1:30 p. m. on that day, and WMCA refused to yield the 
time. 

On May 3rd, testimonial dinner to Xational Commander 
of American Legion. We requested from 10 to 11 p. m., 
which was denied bv WMCA. 
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On May 4, Brooklyn Citizens’ Patriotc May Diy celebra¬ 
tion, an annual event from Prospect Park, at 
speakers were Lieutenant Governor Lehman, 

(’ommander of the American Legion, Borough President of 
Brooklyn, and other civic and official speakers 1 The re¬ 
quest for time was from 3 to 5 on Sunday, and tl 

was refused bv WMCA. 

*> 

1619 Lecture on May 9 by Warden Lawes, Warden of 
Sing Sing prison, who spoke from the auditorium of 
the Eastern District High School on “Crime and Crimi¬ 
nals” for the edification of youth of Greater >|ew York. 
We asked for the time from 8:30 to 10 p. m. This request 
was denied. 

On May 10, Mothers’ Night service of Gotha 
F. & A. M. The time we requested was from 9 to 
it was denied bv WMCA. 


|m Lodge, 
0:30, and 


*es where 


Chief Examiner Yost: Of this time about whicji you are 
testifying was anv time whatever granted to WNYC bv 
WMCA? 

The Witness: There were some isolated install^ 
tliov did grant time; ves. 

Mr. Joyce: We will put that into the record, Mr. Yost, 
as to those particular instances where they did grant our 
request for time. 

Chief Examiner Yost: Verv well. 

ft 

The Witness: Mav 11, Parents’ Dav celebratioh, on the 
AIull, Central Park, an annual event. We requested time 
from 2 to 4 p. m., which was denied by WMCA. 

On Mav 16th, National Oratorical Contest Finals of the 
New York Times from Town Hall. We requested from 
8:30 to 10 p. m. WMCA said that they would allow us 30 
minutes on that night. We wanted from 8:30 to 10 :30 p. m., 
and they said they would permit us to take from 9 to 10:30, 
which was unacceptable to the New York Times, in view 
of the fact that some of the orators or speakers could not 
be included, and rather than incur any trouble they did not 
want to broadcast it unless the entire thing could b|e broad¬ 
cast. 

May 16, United Synagogue of America, pag L’s 
1620 Omar event from Lewisolm Stadium, where more 
than 3,000 voung Jewish Bov Scouts were gathered. 

7 ft O ft 
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Wo requested the time from 2’ to 4 p. m. in the afternoon. 
This request was denied. 

On May 23, 1930, the American Legion memorial cere¬ 
monies at the Mall, Central Park. We requested time from 
2 to 4:30 p. m. WMCA did yield or said they would yield 
from 3:30 to 4:30, which was inadequate in view of the 
nature of the service. 

I have a long list here of similar denials, if you want to 
listen to it; or 1 will offer it in evidence. 

Chief Examiner Yost: If you know them to be true and 
correct it would be in the interest of the saving of time to 
offer them as exhibits. 

Mr. Joyce: I might ask the witness a question: If this 

list was handed to vou and vou were asked to testify as to 

* • % 

these requests being made and the disposition thereof, 

would vou testify as shown on that? A. I would. This list 
% • 

was prepared by me from letters received from the chair¬ 
men of organizations in some instances, and from a letter 
press file that we have in the office at the station, showing 
the disposition of each request. 

Mr. Joycei: I offer, then, in evidence, to save time, this 
list, unless there is objection to it; or I will ask him to tes¬ 
tify from it to refresh his recollection. 

Mr. Weisman: Before that is marked, just one question. 
Have you indicated on that list which of these requests 
were in writing and which were oral? 

The Witness: Yes, sir. 

1621 Mr. Weisman: Have vou also indicated on the list 
which have been refused? 

The Witness: Yes; and 1 have also included where WMCA 
has offered to yield a certain part of the time asked for. In 
some of these cases Mr. Bohnsack got the message. 

Mr. Weisman: Where on this proposed exhibit is it indi¬ 
cated that the request was in writing? 

The Witness: Where it does not say “Telephone” it was 
in writing. 

Mr. Weisman: All right. Where does it say “Refused”? 
The Witness: Where does it say “Refused”? 

Mr. Weisman: Yes. 

The Witness: “Denials.” 

Mr. Weisman: Where is vour list of the times when vou 

• * 

did get your requests granted? 
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Mr. Joyce: We are going to put that in. We wajnt to show 
exactly what was granted as well as what was de nied. The 
Examiner is entitled to have that information before him. 

M r. Weisman: All right. 

The Witness: A list of some of the other requests for 
time, for the return of time of WMCA in order to permit 
broadcasting of civic and public functions, is offered in 
evidence. 

Chief Examiner Yost: It will be admitted. 


(List of requests made on WMCA by WXYC for time in 
which to broadcast certain civic events, was received in 
evidence, marked “ Docket Xo. 1337, WXYC Exhibit Xo. 
40”, an additional copv of which is to be later fuijnished bv 

WXYC.) * | 

1022 Bv Mr. Weisman: 

Q. In connection with this last exhibit would you mind 
giving us the number and the da vs it covers l A. As I said, 
this is some of the other denials. We have not included all 
of the denials. The dates include March 0, 1931, up to 
Xovember 14, 1931, and from January, 1930, up to De¬ 
cember 10, 1930. 

So much for the denials. I might assist the Examiner 
in this respect, from the beginning right up to and Including 
the time we filed our application for renewal in June, 1931. 
I might take you back to the year previous, 1930. Our re¬ 
quests for time or the return of time were met by absolute 
denials. In some instances where they had sustaining pro¬ 
grams during the period we asked for, it was allowed; but 
wherever the request conflicted with a commercial account 


it was flatly, in most instances, refused. 

There was nothing for WXYC to do under the circum¬ 
stances but to await some kind of a ruling. We had several 
conferences with the engineers to find some means wherebv 
we could get redress or relief in order to broadcast some 
of these events which we thought were in the public interest, 
convenience and necessitv, but we were informed that there 
was absolutely no way to do it except to appeal to the Fed¬ 
eral Radio Commission. 

That brings us up to June, 1931, to account for the Schedule 
that is now in existence. 

Another gesture on the part of the City was made towards 
demanding and getting back that which it had loaned to 
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WMCA, in the form of a proposed agreement, six 
1623 copies of which—and I believe Commissioner Albert 
Goldman testified to it—were forwarded to WMCA. 
I happen to know about that personally because of the fact 
that I was present in the office of Commissioner Goldman 
when the letter was dispatched by special messenger with 
the six copies to WMCA, and 1 happen to know personally 
that WMCA never replied to that particular proposed agree¬ 
ment other than bv a letter from its attornev, William Weis- 

man, on his letterhead, a few da vs after thev had been dis- 

' • • 

patched directly to Donald Flanim of WMCA. So I say the 
picture- 

Mr. Weisman: Do you offer that letter now? 


Bv Mr. Jovce: 

% • 

Q. Have you that letter ? If you have, please offer it in 
evidence. 

(The witness produced two photostatic copies of a letter 
dated June 27, 1931, from William Weisman to Honorable 
Albert Goldman, which were received in evidence and 
marked “Docket Xo. 1337, WXYC Exhibit Xo. 47”, and are 
filed with the 1 two copies of transcript in possession of the 
Commission.) 

The Witness: What started as a gentleman’s agreement 

and some means toward arranging a workable and feasible 

schedule of broadcasts brought us up to the present schedule 

that is now in existence, and the flat refusal of WMCA to 

yield or return any of the time when we requested any, and 

the stand that thev took that the time that thev are now on 

» * 

the air is theirs, as thev told me on manv occasions, is whv 
we find ourselves here todav. 

In connection with the programs of WXYC I would like 
to state, in the first place, that WNYC is a municipally- 
1624 owned station. There is no charge made for the 
broadcasting of anything emanating from its micro- 
phones. 


Bv Chief Examiner Yost: 

Q. Mr. Fitzpatrick, who determines how much time and 
to whom timb shall be granted over WNYC? A. Commis¬ 
sioner Goldman usually receives the request and routines 


AND STRUCTURES, VS. FED. RADIO COM. ET 


AL. 


937 


it to the radio division. Part of my duties under Mr. Bolin- 
sack, the director, is in some instances to make the request 
of WMCA for the time. 

Q. The Examiner has reference, now, to suc^i time as is 
unquestionably yours, that there is no disagreement about. 
Who determines just who shall broadcast or what institu¬ 
tion, and how much time they shall be given f A. WNYC. 

Q. And who for WNYC determines that ? A. The pro¬ 
gram director, and myself as his assistant, with the excep¬ 
tion of approval of Commissioner Goldman. We in the 
form of a memorandum or verbally bring it down to him 
and suggest that this broadcast is worthy of being put on the 
air, and he puts a stamp of his approval and his initials on it. 

In the first place, WNYC’s programs consisted generally 
of broadcasts of alarms and requests of the Police Depart¬ 
ment with respect to missing persons, stolen automobiles, 
and the apprehension of criminals; the broadcasting of 
alarms by the police and fire departments for 
tion of life and property and the prevention oij 
tions; broadcasts of warnings, etc., by the Health Depart¬ 
ment for the prevention of epidemics and the promotion of 
public health; broadcasts by the executiv 
1G25 ous departments of the city concerning 

information of public import respecting the various 


jt he protec- 
con flagr a - 


es of vari- 
news and 


e board of 
vil service 
education, 


departments of the city government, including tl 
aldermen, board of city magistrates, municipal c 
commission, department of correction, board of 
board of estimate and apportionment, department of health, 
decisions of the municipal assembly of the City of New York, 
department of parks, department of plant and structures, 
department of public welfare, department of (sanitation, 


dards and 
tenement 


commissioners of the sinking fund, board of stai 
appeals, department of taxes and assessments, 
house department, board of transportation, department of 
water supply, gas and electricity, the New Yoj-k County 
Board of canvassers, the borough president of tjlie Bronx, 
the borough president of Queens, the borough president of 
Manhattan, the borough president of Richmond; notice from 
time to time of the American Museum of National History, 
the Brooklyn botanic garden, Brooklyn public library, 
Metropolitan Museum of Art- 

61—5695a 
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Mr. Weisman: The witness is apparently reading from 
some paper and reading it word for word. It may be as 
well to have it marked in evidence. 

Mr. Jovce: I am willing to offer it in evidence. 

The Witness: I might sav that I have this memorandum 
here to refresh my recollection only. 

Chief Examiner Yost: Are vou testifying to such mat- 
ters as are within your own personal knowledge? 

The Witness: Yes, sir. 

Mr. Spearman: May the record indicate from 

1626 what memorandum the witness is reading for the 
purpose of refreshing his recollection? 

The Witness: All right. From the municipal reference, 
Library Notes. 

Chief Examiner Yost: Proceed. 

The Witness: The New York Public Library, Queens- 
borough Public Library, together with various educa¬ 
tional broadcasts as testified to by previous witnesses, con¬ 
sisting of the College of the City of New York, Fordham 
University- 

Mr. Joyce: Nobody from Fordham University testified 
to that, did thev? 

The Witness: Mr. Weber testified concerning lectures, 
and so forth. 

Long Island College, the Board of Education, the State 
Board of Education and the various other educational in¬ 
stitutions in and about the City of New York. In connec¬ 
tion with these educational broadcasts there are lectures 
on civics, literature and other subjects, with the idea of 
aiding in the education of the enormous foreign-born popu¬ 
lation of the city and of others who have neither the time 
nor the opportunity to obtain a knowledge of these sub¬ 
jects in any other manner, such as shut-ins and those 
financiallv unable to matriculate at the various colleges 
within the confines and areas of New York Citv. 

It is our purpose and has been our purpose in the past 
to so allocate and arrange our program schedules that the 
information broadcast would be of value to the seven mil¬ 
lion inhabitants of the city of New York. 

Our plans for the future consist chiefly in a more 

1627 active participation in educational broadcasts in co¬ 
operation with the Board of Education and the Col- 
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lege of the City of New York, as well as various other col¬ 
leges, along the lines of intercollegiate debatesj, musicales 
arranged by the various instrumental, vocal ancji choral so¬ 
cieties in the various colleges within the City of New York, 
together with departmental informative talks which were 
inaugurated about a month ago by Dr. Schroeder of the De¬ 
partment of Sanitation in which he has taken his entire 
department and analyzed it and had the various chiefs in 
charge of the bureau explain what particular functions 
that bureau is performing for the citizens of Greater New 
York, with the idea in back of it to acquaint the public as 
to where and how to use the facilities of the various depart¬ 
ments and what the work is that they are doing. 
1628 1 might say in connection with that that most of 

the city departments have bands. There is the De¬ 
partment of Sanitation band, which was formerly called 
the Street Cleaning band. There is the Street Depart¬ 
ment band. There is the Fire Department baikl. These 
programs are augmented with band concerts. | In other 
words, talks are arranged so as to intersperse the concert 
itself. 

And we feel that, as has been testified to by other wit¬ 
nesses, education over the air is still in its infancy, and 
that it is only now that it is coming to the front t6 show the 
possibilities of getting across to the listener what is in the 
mind of the particular individual broadcasting, and in 
order to bring closer to the home the classroom atmosphere 
and everything that goes to make up an educational 
broadcast. 

Q. And you consider that this is all for the public inter¬ 
est, convenience and necessity? A. I do. And I feel that 
if we had more time on the air we could to a greater extent 
and to a greater advantage serve the inhabitants of the 
City of New York and its environs along those lines. 

Mr. Jovce: That is all of this witness. 

(Thereupon a short recess was taken.) 

Cross-examination on behalf of Station WMCA- 
WPCH. 

Bv Mr. Weisman: 

Q. Mr. Fitzpatrick, you are a lawyer, are you not? A. I 
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am, member of the New York bar. 

1629 Q. And you are acquainted with legal terms, are 
vou not? A. I believe I am. 

mr 

Q. 1 am only asking you for that purpose. A. Yes. 

Q. And are you acquainted with the- 

Mr. Joyce: It is understood, just to interrupt Mr. Weis- 
man, that Mr. Fitzpatrick will submit a list of the applica¬ 
tions or requests for time which were granted. That is 
understood. 

Chief Examiner Yost: Yes, that was the Examiner’s un¬ 
derstanding. 

Bv Mr. Weisman: 

Q. Are you acquainted with the record that was made 
before the Federal Radio Commission and the proceeding 
which is now on in the Citv of New York against the Fed- 
eral Radio Commission ? A. I am not. 

Q. Did you ever read it? A. Never read it. 

Q. You were connected with the station at that time, 
weren’t you? A. I was. 

Q. And were you in conference with Corporation Coun¬ 
sel Nicholson at the time? A. Outside of that one instance 
where we had a conference on program schedule. That 
was the onlv time I attended anv conference with Mr. 
Nicholson. But I did speak with Mr. Devereux. 

1630 Q. And do you recall the position taken by the 
authorities of the City of New York that WNYC 

being an educational station should not be asked to share 
time with any commercial station? A. Yes, I do. 

Q. And the position taken by the City of New York is 
that it was an undignified act ? A. That is right. I be- 

lieve thev said it was confiscatorv against- 

Q. No, that was the legal question involved. That ques¬ 
tion was decided so far as WNYC was concerned bv the 

* 

Court of Appeals? A. That is right. 

Q. But I am referring to the ])osition taken by Corpo¬ 
ration Counsel Nicholson. A. I am not familiar what po¬ 
sition other than by hearsay. 

Q. Yes. But that is stiil the position of WNYC, is it 
not? A. Not since the decision. 

Q. No; if there were not any decision that would still 
be-A. That would be the stand, yes. 



AND STRUCTURES, VS. FED. RADIO COM. ET aL 941 

Q. Now, to begin with, look at WNYC Exhibit 46, which 
gives vour list of refusals for time by WMCAl, and will 
you please tell us the total number of denials asj you have 
them listed? A. There were 21 denials of soijne of the 
requests. I did not say that those included all of 

1631 the requests that we made. 

Q. Of those denials on that list, will ydu tell the 
Examiner how many of those were for daytime and how 
many of those were for nighttime, bearing in mind that 
6 a. m. to 6 p. m. is called daytime, and thereafter night¬ 
time? A. In this particular list there are nineteen re¬ 
quests for daytime and the balance for nighttime. 

Q. Mr. Fitzpatrick, you testified that your arrangement, 
the arrangement made between the City of New York and 
WMCA, was WMCA was to stand bv and vield the time 
for any broadcast desired by WNYC for a civic or public 
function of transcendent importance; is that correct? A. 
That is correct. 

Q. Will you please tell the Commission what your idea 
is of the word ‘‘transcendent importance”? A. Literally 
or as it was understood? 

Q. Literally? A. Literally it means something of a very 
outstanding importance. 

Q. Supreme importance? A. It is supreme, abo^ T e every¬ 
thing. 

Q. Yes. A. Above everything, is a literal translation 
of it, but in this particular arrangement the wjord was 
used- 

Q. Wait a minute, Mr. Fitzpatrick. You know how to 
answer a question. A. Yes. j 

Q. And if I omit to bring something out you know 7 Mr. 
Joyce will bring it out. j 

1632 Mr. Joyce: Thank you. 

Bv Mr. Weisman: 

Q. And in all the correspondence that you have offered 
in evidence between Air. Gilliam and the City of New’ York, 
are not the words “of transcendent importance ’ used? 
A. Three letters that w’ere introduced, October 31, Novem¬ 
ber 2 and November 8, the w’ord “transcendent” |is used. 
The fourth, November 11. ! 
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Q. Will you say to the Examiner that the requests which 
you made for time of WMCA and which were denied were 
all of transcendent importance? A. Yes, according to the 
interpretation of the word as used. If you want me to 
explain, Mr. Weisman, I can do so. 

Q. Go ahead and explain it. A. That word was coined 

by Mr. Gilliam, and I remember very distinctly- 

Q. You mean the word ‘ 4 transcendent’’ was not in the 
dictionary until Mr. Gilliam put it in there? A. No, I 
mean in its relationship, the relationship as used. 

Q. Mr. Fitzpatrick- 

Mr. Joyce: He wants to explain. Will you give him an 
opportunity ? 

Mr. Weisman: I am going to give him all the opportu¬ 
nity he wants. 

Mr. Joyce: Well, don’t break up his train of thought. 
By Mr. Weisman: 

Q. Mr. Fitzpatrick, I am not breaking up your train of 
thought, am I? A. No. Go right ahead. • 

1633 Q. I didn’t think so. The word “transcendent” 
is a word commonlv used in the English language? 

A. In the ordinarv uses, it is. 

Q. And the word “transcendent” means supreme, un¬ 
usual? A. In its literal interpretation. 

Q. Yes, and when Mr. Gilliam wrote those letters that 
word was in those letters? A. That is right. 

Q. And when you agreed to share the time of the chan¬ 
nel in accordance with those letters, you had his expression 
that he would sjtand by for your programs of transcendent 
importance? A. In his offer, yes. 

Q. Yes. Now, can you state a single program which you 
desired to broadcast which would come under the heading* 
of the literal meaning of transcendent importance for which 

WMCA refused to stand bv? A. Yes. 

* 

Q. Gico it to us. A. Bronx Fire Association dinner ten¬ 
dered to Charles Evans Hughes, who at that time was a 
member of the World Court. 

Q. Any other? A. I will have to refer to the list. 

Q. All right: here is the list (handing paper to the wit¬ 
ness). A. You are asking, of course, in the literal 

1634 translation of the word? 

Q. Right. A. Subject, of course, to my qualifica- 
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tion as to what the word “transcendent” actually meant so 
far as our relations were concerned. 

Q. All right. A. I think of transcendent importance is 
the broadcast of Governor Roosevelt’s important message 
at the Forty-fifth Annual Banquet of the Life Underwriters 
Association. That is of transcendent importance to the 
citizens of the City of New York. 

I think the broadcast of the Sons of the Revolution in 
celebration of Washington’s Birthday is of transcendent 
importance to the citizens of New York. 

I think that the Fourth Annual World Conference on 
Narcotics is of transcendent importance to the citizens of 
New York. 

I also feel that the broadcast from the Vatican City in 
Rome is of transcendent importance to the citizens of 
Greater New York. 

Likewise the civic programs from the National Demo¬ 
cratic Club, at which national figures from Washington 
spoke, on their respective duties that they were performing 
under the Government. 

I think the inaugural services of Governor Roosevelt at 
Albany. The police graduation exercises might be so 
termed. That is, from the standpoint of the listeners of 
New York City. 

Q. That is all right, Mr. Fitzpatrick. I am taking 
1635 your definition, don’t you see? A. Reception to 
Captain Stevens and his crew of the Yacl^ Do-Ray. 
The Nomberg Concert on Labor Day was of transcendent 
importance, inasmuch as it is an annual event and it is 
donated by a philanthropic individual who died, Mr. Nom¬ 
berg. 

Mr. Coltenbaum, a very noted leader, conducts that sym¬ 
phony concert. 

I think that the annual memorial services of the New 
York Fire Department at its monument at Riverside Drive. 

I think the broadcast of Lord Mavor of Manchester’s 
reception. 

Reception to Foreign Minister Dino Grandi. 

I think that the reception to the Notre Dame Football 

Team at Citv Hall at that time was of transcendent im- 
•/ 

portance to the youth, the young children and yopng boys 
and girls of the City of New York. 
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I think that the request for the time for the broadcast 
of the Veterans of Foreign Wars, the installation of Cor¬ 
poration Counsel Hilly was of transcendent importance 
from the standpoint of the organization and the ideals be¬ 
hind which it stands. 

That is all 1 see in this list. 

Q. IIow many of those programs which you have just 
described as of transcendent importance or of extreme im¬ 
portance were asked for during the daytime? A. I think 
I have already testified. 

( t >. Xo, of those that you have just named, those five or 
six. Just give the number, please. A. Eleven. 

Q. Davtime? A. Davtime. 

1636 Q. Xow how many are left of nighttime requests— 
eight? A. Eight. 

Q. Of those eight, please tell the Examiner how many 
were broadcast by other stations? A. Of those eight? 

Q. Yes. 

Chief Examiner Yost: If vou know. 

The Witness: I could not sav. I do not know. 

By .Mr. Weisman: 

( t ). Xow just look at them and see if your memory won't 
jog up a bit. 

Mr. Joyce: Try and jog your memory up and answer the 
question. 

The Witness : There is one that I know that is not night¬ 
time. That is the Vatican Citv broadcast and was done bv 
NBC. 

By Mr. Weisman: 

Q. I am talking about the nighttime. A. I don’t think 

anv of them were done bv anv other station. 

• • * 

Chief Examiner Yost: The Examiner presumed that dur¬ 
ing this period: of time there were probably a goodly num¬ 
ber of broadcasts made bv WXYC of similar events that 
was on your time, the time that you already had. 

The Witness: Yes. 

Bv Mr. Weisman: 

• 

Q. Did you at any time ask the Berlitz School of 
1637 Languages to stand by for any program of what you 
call transcendent importance? A. Yes, I believe we 
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know that 
occasion, 


did. As a matter of fact, I know we did, but I cjmnot give 
you the details when I was acting director. 

Q. How many times, Mr. Fitzpatrick? A. I 
the opening of the WNYC Air College on ever\| 
and there were two openings during the collegfe year of 
City College; in other words, there were two semesters; 
there was an opening of the Air College on the ai|r at which 
Commissioner Goldman, Dr. Robinson, and soitne of the 
members of the faculty spoke, starting at 6 o’clock, and it 
ran through till 7, for one hour, twice, between September 
and June. 

I know that on several occasions—as a matter of fact, 
the inauguration of the Department of Sanitation broad¬ 
cast in line with the plans as outlined for the broadcast of 
the various departments, that that opening, when Com¬ 
missioner Schroeder spoke over the air, the Berliitz School 
of Languages stood by. If my memory serves fne, those 


thou I 


re¬ 


are the onlv ones that I can testifv to now, wi 
freshing mv recollection. 

Q. How long has the Berlitz School of Langi 
peared on WNYC? A. I don’t know. It was thei 
came there. 

Q. And it is still there? A. And it is still there 

ited to thirty minutes. 

•/ 

Q. How many times a week? A. Four nights a 
Q. And isn’t that, Mr. Fitzpatrick, the 
1638 single broadcast on your radio station WXYp today? 
A. It is not. 

Q. What is? A. WNYC Air College course in 
tion with the College of the City of New York. 

Q. How many hours a week does that take? 
minutes five times a week. 


ages ap- 
e when I 

but lim- 

week. 

largest 


coopera- 

Fortv 


Chief Examiner Yost: What is the characterj of this 
Berlitz—is it ? 

i 

Mr. Weisman: Berlitz School of Languages. 

Chief Examiner Yost: What is the character of the Ber¬ 
litz School of Language broadcast ? 

The Witness: 1 will tell vou what it is: It is a broadcast 
of Italian, German, French and Spanish lessons, in two 
parts. The first fifteen minutes are devoted to elementary, 
the elementarv fundamentals of the language, and the sec- 
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ond fifteen minutes in devoted to the more advanced lessons, 

and these are given free over the air. 

There is a book connected with the broadcast which can 

be purchased at any book store in the City of New York, but 

those that cannot afford to buv the book are informed that 

thev mav write in to WNYC or to the Berlitz School and the 
* » 

book is sent to them just the same. 

Chief Examiner Yost: What is the hour of that broad¬ 
cast? 

The Witness: From 6:30 to 7,1 believe. 

Chief Examiner Yost: Are vou sure of that ? 

The Witness: I am not sure. 

Mr. Joyce: Look through, if you have a program, 
1639 and make sure of it. 

The Witness (after examining papers): 6:30 to 7. 

By Mr. Weisman: 

Q. You were testifying from a certain memorandum 
which you identified as Municipal Reference Library notes. 
Is that correct? A. That is right. 

Q. And that was published on January 13, 1932? A. 
That is not in evidence, Mr. Weisman. This is a private 
memorandum that I took to this hearing with me to jog 
mv memorv as to what departments were using the facil¬ 
ities of WNYC. 

Q. Mr. Fitzpatrick, that is a publication which you read 
from, wasn’t it? 

Mr. Jovce: If vou know. 

A. Yes, it is. 

Bv Mr. Weisman: 

Q. It is a publication that is published regularly? A. 
Yes, by the Municipal Reference Library. 

Q. And thel one that you hold in your hand bears the 
date of January 13, 1932? A. That is correct. 

Q. And that gave you a list of- 

I offer it in evidence. 

Mr. Jovce: To bear out the fact that- 

* 

Mr. Weisman: To bear out nothing. To speak for itself. 
Don’t kid me like that. 
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Mr. Jovce: Let me have mv sav. Is it to bdar out the 

V V m/ 

fact that this witness of mine’s menjory when 

1640 jogged, as testified to here, relates that those are 
the actual facts? 

Mr. Weisman: Mr. Examiner, I understand when a 
lawyer offers a document in evidence it is for the purpose 
of having it speak for itself, and that is the purpose for 
which I am offering it. 

Mr. Joyce: I know, but I am having this witness speak 
for himself, and he has jogged his memory up with this 
and he has spoken. I will put it in evidence, sure. T have 
no objection. 

Mr. Weisman: Then why did you make the speech? 

Mr. Joyce: I just wanted to see you say something. 

' 

(Document entitled “ Municipal Reference] Libra rv 
Notes” was marked 4 ‘Dockets 1337 et al. WMC A-WPCH 
Exhibit No. 31 for Identification Onlv”.) 

Bv Mr. Weisman: 

Q. And you refer to this memorandum in describing the 
innumerable requests for time from the various educa¬ 
tional resources of the Citv of New York, do von? A. I 

• • 

did not. 

Q. What did you use that for? A. I used that memo¬ 
randum to disclose the various departments of the City 
of New York that have been using the facilities of WNYC. 

Q. What is there on this memorandum which tells you 
that these departments have used the facilities ofj WNYC? 

A. There is no place except the fact- 

Q. All right, that is all. Why didn’t you give up 

1641 some of the Berlitz School of Language periods if 

thev wanted the time so badlv? A. T did niot testifv 
• • • 

that these departments wanted the time so badly, }h\ Weis¬ 
man; I testified that these were some of the departments 
of the City of New York that were and had used the facil¬ 
ities of WNYC, in the way of broadcasting informative in¬ 
formation to the citizens of New York regarding their re¬ 
spective departments. 

Q. Those practically were all of the departments of the 
City of New York? A. It so happens that I checked this 
list with the Citv Record, the little green book that is 
issued, and that particular list to a certain extentj included 
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all of the departments, with the exception of those that 
never use or have no possibilities of using radio. 

Q. The requests for time on WNYC, as you have testi¬ 
fied in answer to the Examiner’s question, were made to 
Mr. Bohnsack? A. Made to Commissioner Goldman. 

Q. Where is Mr. Bohnsack? A. He is in town. 

Mr. Joyce :i If you look around you probably may see 
him. 


Bv Mr. Weisman: 

* 

Q. Is he in this hearing room? A. Not at the present 
time. 

Q. Has he been in this hearing room except for once 
during the entire hearing? A. He has. 

Q. How many times? A. To the best of my knowl- 
1642 edge he was here twice. 

Q. Where was he at the time that you were Act¬ 
ing Director of the Programs of WNYC? A. He was 
loaned to the Police Commissioner of the Citv of New 
York. 

Q. And his salary was paid out of the budget for Radio 
Station WNYC? A. I don’t know. 

Q. Anyway’ he was not working for WNYC at that 
time? A. To a certain extent, that is true, Mr. Weisman, 
ves. 

Q. And Mr. Bohnsack is a newspaper man, isn’t he? A. 
Former newspaper man. 

Q. And he is a press agent for some of the leaders of 
Tammanv Hall, isn’t he? A. That I don’t know anvthing 
about. 

Q. Isn’t it a fact that he was placed on the payroll and 
used almost exclusively for press purposes? 

Mr. Joyce: I object. 

Q. (Continuing:) If you know? 

Mr. Joyce:'Now wait a minute. I object to the ques¬ 
tion. If the counsel wants to connect that up, why, we will 
go into that matter and show that if he was doing press 
work for the City of New York, what the papers gave in 
the way of advertising would not justify that question. 

Mr. Weisman: That might tend to show what kind of a 
press agent he was. 


AND STRUCTURES, VS. FED. RADIO COM. ET aL 949 

Mr. Joyce: All right, connect it up, but try ahd find all 
about Mr. Bohnsack through this witness. Bohn- 

1643 sack will talk for himself. I think he — big and 
able enough to do it. 

By Mr. Weisman: 

Q. Is there a time, Mr. Fitzpatrick, when both Mr. Bohn¬ 
sack and you are absent from WNYC during the operating 
hours of WNYC? A. Is there a time when both of us are 
absent ? 

Q. Yes. A. I could hardly answer that question. I 
come there and my duties are in charge of the evening 
broadcasting, since I was relieved as Acting Director, and 
I arrive at the station between the hours of 4 and 5, and 
sometimes when I get there he is there and sometimes he is 
not. 

Q. In the absence of both you and Mr. Bohnsack, who 

takes charge of the program for WNYC? A. You mean 

vour official absence or the ordinarv absence from the of- 
* •> 

fice ? i 

Q. You know what the word “absence’’ meajns, don’t 
vou? A. Now vou sav the absence of both of us? 

Q. Yes. A. If Mr. Bohnsack is officially away, I take 
charge. If I am officially away- 

Q. Is there a difference between your being officially 
away and unofficially away so far as running WNYC is con¬ 
cerned? A. Insofar as official supervision is concerned, 
there is. 

Q. Now, when you are away, either officially or unof¬ 
ficially, who is in charge of programs? A. When Mr. Bohn¬ 
sack is away? 

1644 Q. Yes. A. I am. 

Q. And when you are away? A. Miss Jollies. 

Q. And who is Miss Jones? A. She is the chief clerk of 
the division. 

Q. Of the division of what? A. Radio. 

Q. Did you hear Commissioner Goldman testify! that she 
was a clerk loaned by some other department into the radio 
station? A. No. He testified that she was taken from the 
clerical force. 

Q. Yes. A. That is right. The radio broadcasting sta¬ 
tion when it originally asked Commissioner- 

Q. Now. 
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He does not want any explanation because it 
is liable to straighten it out. 

By Air. Weisman: 

Q. In Aliss Jones’ absence is there anvbodv to take care 
of the programs? A. Yes. 

Q. Who? A. The next in line would be Air. Cowen. 

Q. And he is the chief announcer? A. Yes. 

Q. And if Air. Cowen is away- 

Air. Joyce: Oh, now, now, now. If they were all 

1645 a wav. 

Air. AVeisman: That is exactly what I want to 
know, if they are all away, what happens to WNYC? 

Air. Joyce: Well, we would say that the program would 
go on anyway, because it is a week in advance that lie has 
testified to. Whv waste time on that? 

The Witness: Air. Weisman, I must qualify my answer 
to explain that to you. As far as the structure of the radio 
station is concerned, the personnel, when I became Acting- 
Director I divided the personnel up into as follows: Air. 
Weber was placed in charge of educational broadcast. Air. 
Newman was placed in charge of musical broadcast. Air. 
Cowen was designated chief announcer and in charge of 
remote broadcasts. And Air. Dixon, an announcer in charge 
of the clerical work of preparing the quarterly statement, 
semi-annual statement, and the annual statement that goes 
down to the Commissioner, and other clerical duties besides 
his work as an announcer. 

So that when vou sav I am away. Air. Bolmsack is awav, 
it naturally would revolve just down the line. Perhaps 
Air. Newman would step in, and if Air. Newman was away, 
all the rest above him, Air. Weber would step in. In other 
words, according to the date that they were appointed. 

Bv Air. AVeisman: 

•> 

Q. Their duties are interchangeable? A. Their duties 
so far as announcing is concerned are interchangeable. 

Q. And so far as program, it is interchangeable too? A. 
No, it is fixed. 

Q. Didn’t you just say it was interchangeable? A. I 
don’t recall any time when I was away, Aliss Jones 

1646 was away and Air. Bolmsack was away. 
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Q. Mr. Bohnsack is away a good deal of thejtime, isn’t 
lie ? A. That I don’t know. 

Q. But we have your testimony that when yoji get there 
Mr. Bohnsack steps out of the picture and you become in 
charge? A. Mr. Weisman, you asked me whether Mr. 
Bohnsack was away a good deal. I said to you that on oc¬ 
casions I have come into the studio, in the office, and found 
that Mr. Bohnsack was not there. Now that is on occasion, 
not a great deal of times. 

Q. For how long a period were you entirely ii 
programs in the absence of Mr. Bohnsack? A. 
cember 23, 1928, for seventeen months thereafter 

Q. And was that the time during which Grov 
was Police Commissioner of the City of New 
That is. 

Q. And Commissioner Whalen took him alon^' with him 
after he left the Department of Plant and Structures? 

He borrowed him, with a mutual agreement witl|i Commis¬ 
sioner Goldman. 

Q. Now let us go back to the programs. 


charge of 
From De¬ 


er Whalen 
York? A. 


lay at that 
it is con- 


Mr. Joyce: That shows that Bohnsack was aw 
time. We will concede that. 

Mr. Weisman: He will concede anything tluj 
elusively proved. 

Mr. Joyce: I would like to have him prove it. 

Chief Examiner Yost: Proceed, gentlemen. 

1647 By Mr. Weisman: 

*■ j 

Q. Now go back to the programs, Mr. Fitzpatrick. A. 
Yes, sir. 

Q. Go back to the Berlitz School of Languages. That is 
a commercial, private school, is it not? A. I don]t know 7 . 

Mr. Joyce: I think it is. 


By Mr. Weisman: 

Q. Are you serious about that statement, Mr 


Fitzpat¬ 


rick, that you do not know that it is a commercial school? 
A. I have had no dealing with them outside of radio. 


Q. I mean from your dealings by radio. A. 
stand by hearsay, Mr. Weisman, that they are a cd 
outfit, but I don’t know personally. 


I under- 
mmercial 
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By Chief Examiner Yost: 

Q. But they pay nothing for this time? A. They do not. 
Q. And they receive no compensation from anybody else 
for making a broadcast? A. No, sir. 

Mr. Weisman: I will get to that in a minute, Mr. 
Examiner. 

Air. Jovce: Ah. 

Bv Mr. Weisman: 

Q. The Berlitz School of Languages teaches the four 
foreign languages that vou have described? A. That is 

O CD CD « 

right. 

Q. And have you ever heard their broadcasts? A. I 
have. 

1648 Q. Do they refer to any particular book, reference 
book or textbook, in giving those lectures? A. They 

do. 

Q. Do they refer to the Berlitz School? A. They do. 

Q. Have you heard of any inquiries addressed to the 
radio station for information regarding the Berlitz School ? 
A. We have. 

Q. Would you recognize one if you saw it? A. If I saw 
it, ves. 

Q. Will you let me have it, please (addressing Mr. 

Flamm- I show you a letter dated December 5, 1931, on 

the letterhead of the Berlitz School of Languages, and ask 

you whether that is a typical letter. A. I want to make 

mvself verv clear. I have never seen anv letters that were 
• » * 

sent out by the Berlitz School of Languages. 

Q. Have you ever seen this letterhead? A. Never. 

Mr. Weisman: I ask that the letter be marked for iden¬ 
tification at this time. 

Mr. Joyce: Let me see the letter, will you? (Letter was 
handed to Mr. Joyce.) 

Chief Examiner Yost: To whom is the letter addressed? 
Mr. Weisman: Mrs. Marx. 

The Witness: Elsie Marx. 

Mr. Joyce: Is Elsie Marx going to testify to this letter? 
The Witness: I might say, Mr. Weisman, that all 

1649 of the letters that come in relative to the Berlitz 
School broadcasts are turned over to Mr. Berlitz. 
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Bv Mr. Weisman: 

Q. Is that the identical practice that is done in commer¬ 
cial stations? A. I have never worked in commercial 
stations. 

Q. And you don’t know the practice? A. No. But I do 
know that a letter addressed to us requesting the hook, we 
in turn communicate with Berlitz and he supplie|s the book 


to us and we forward it over the Commissioner’s! signature 
to the individual requesting it. 

Q. Now will you tell the Examiner, please, why you have 
not asked the professors of the great educational institu¬ 
tions of the City of New York to give those lessokis instead 
of turning the facilities of Radio Station WNYC over to a 
private school? 


Mr. Joyce: The witness has already testified that when 
he came to this station that broadcast was being ijnade. So 
the question so far as it affects this witness I do not think 
is competent. 

Mr. Weisman: If that is his answer, I will take it. 

Mr. Jovce: Tie has alreadv answered it. 

•• %> 

Mr. Weisman: No, he has not. 

Mr. Joyce: He has already testified to that. Have you 
not? 

The Witness: Yes. 

Bv Chief Examiner Yost: 

Q. Mr. Fitzpatrick, what have you to base an o 
with reference to the importance to the pu 
1650 ice of this broadcast ? What would you say 

A. I would say this, Mr. Examiner, that for a con¬ 
sistent broadcast, as long as we have had it on the air, no 
school, in the first place, would function during the summer¬ 
time. In the second place, the courses that we might re¬ 
ceive from the school would not to a certain extent make the 
contact that this particular school makes. In other words, 
if a particular school is devoted solely to foreign languages, 
that is all tliev handle, and their manner of teaching over 
the radio since 1924, I believe, or 1925, and the contacts and 
letters that they have received. In other words, t icy pre¬ 
sent their information in a better light than an brdinarv 
college or high school that we might get. 

62—5695a 


minion on 
die serv- 
about it? 
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Q. What evidence have you that it is a popular thing, 
popular broadcast? A. By the number of letters that are 
received at the station making inquiries concerning the 
lessons that are given out and requesting the book be sent 
to those who cannot afford to pay for it. 

Q. From the information and knowledge you have of the 
broadcast, in your opinion it is an important public service? 
A. Unquestionably a public service. In the summertime 
as well. I might say this, that during the summertime they 
have more students than thev have in the fall. It is 
strange, but it is so. By reason of the fact that college and 
high school students actually take up this as a summer 
course, and he starts a summer course during the term that 
colleges and high schools are not in session. 

1G51 Q. Dd they broadcast any English lessons, or is it 
all in the foreign languages? A. It is all in the for- 
eign languages. We have a special course that Mr. Edward 
Corsey, Commissioner of Immigration, was giving on Eng¬ 
lish for foreigners, together with how to obtain your citi¬ 
zenship papers. Of course, that had to be discontinued 
when he was appointed Commissioner of Immigration. We 
have not had any substitute for that as yet. 


By Mr. Weisman: 


Q. In answer to the Examiner’s question, you seem to 
have discovered some knowledge of the Berlitz School of 
Language, didn’t you? A. In what respect, Mr. Weisman? 

Q. You seem to know they have a good number of students. 
A. The Examiner asked me how I based my opinion. I 
said on the number of letters received. 

Q. Yes. A. That is right. 

Q. And youiknow that they are broadcasts in the public 
interest? A. Public service, that is right. 

Q. And you know the kind of lectures they are? A. I do. 
Q. Do you know the tuition the}’ charge to their pupils? 
A. The tuition thev charge? 

Q. Yes. A. The radio broadcast? 

Q. No, their regular school course? A. No, I do not. 
1652 Q. But you do know they do charge ?• A. I imagine 


thev would. 

% 

Q. Now, aside from the summertime, couldn’t you turn 
that time over to the College of the City of New York, for 
which one of vour witnesses said—I withdraw it in that form. 
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York! 

A. Dur- 

o periods 

A. Not 


program, 
liege lias 
iv more? 


Couldn’t you turn the time in the wintertime over to the 
City of New York for the same purpose, in view of testimony 
of your witness that the City College wanted that time for 
such purposes ? A. I don’t understand your question. You 
said could I turn the time over to the City of New 

Q. To the City College of the City of New York, 
ing the wintertime? 

Q. Yes. A. No; for the reason that they have t\v 
on the air in the wintertime. 

Q. You could not give them four more, could you ? 
consistently. 

Q. You are the director of programs there? A. At the 
same time, by the same token, we must balance our 

Q. So that vour testimonv is that the Citv Co 
sufficient hours on the air and it could not have a 
A. No; my testimony is that T don't recall having ^nade any 
overtures to the City College to broadcast language lessons. 

Q. Is it a fact or is it not a fact that yoji wanted 
1653 to balance you- programs? A. I say that is the rea¬ 
son why we have not got City College. Wb did not 
ask them for it. 

Q. Well, the programs are what count with y 
that so? A. That is so. 

Q. Not the name of the particular school that ^ffers it? 
A. That is all. 

Q. You have no compunction about giving four half-hour 
periods to the Berlitz School of Language? A. No. 

Q. You do not worry about throwing the program off 
balance then? A. We do not consider as strong off 

Q. Yes. Why couldn’t you ask the professor of 
College? 

Mr. Jovce: What does the “ves” mean? 


ou, isn’t 


balance, 
the Citv 


A. Because we feel that the Berlitz School of Language 
is rendering a public service. 

1654 Q. And it is rendering a better public service than 
the City College which is asking for the tin 
dering? A. Not better, but it is equal. 

Q. So that for that purpose the City College does 
more time? A. For broadcast of language lesson A 
Q. Now, in the summer time you have WPCH 


e is ren- 


not need 


length on 810 by itself for such a broadcast? A. 
know. 


s wave- 
I don’t 
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Q. You don’t even know the hours of operation of WPCH 
in the summer time? A. I do not. I have heard some testi¬ 
mony here that it goes to 8 o’clock or something at night, 
but I never tuned in on WPCH to find that out. 

Q. Weren’t you here when Mr. Brimberg testified- 

A. I said I heard testimonv. 

* 

Q. Just a minute, Mr. Fitzpatrick. Weren’t you sitting- 
right here in this room right next to Mr. Joyce and heard 
Mr. Brimberg say that they go as late as 10 o'clock in the 
summertime? A. I did, yes. 

Q. Assuming that is true, wouldn't that be an ideal place 
for the summer broadcasts of Mr. Berlitz' School of Lan¬ 
guages? A. For the summer broadcasts, yes, but not the 
winter. 

Q. I asked about the summer time. 


Chief Examiner Yost: Has the difference between the 
time of sunset in Xew York and Minneapolis been put in 
the record? 

Mr. Weisman: Yes, and there was a chart offered in 
1655 evidence* Mr. Examiner, which gives exactly the sign¬ 
ing off time in New York during every month in the 


vear. 

Mr. Jovce: That is the chart which had to be corrected. 

% 

Mr. Weisman: Which Mr. Brimberg corrected for me 
before it was marked in evidence. 

Mr. Jovce: Which was corrected. 

m/ 

Mr. Spearman: Your own witness testified after it had 
been put in. That is so much waste of time. 


Bv Mr. Weisman: 

Q. You testified, Mr. Fitzpatrick, that on February 4, 
1929, because you could not have the request for time 
granted by WMCA you caused to be sent this letter which 
is marked in evidence as WMCA-WPCH Exhibit 4. Is that 
correct? A. Well, 1 don't know the correctness of the ex¬ 
hibit number, but that is so. 

Q. Yes. That is the letter which notified WMCA that 
beginning February 18, WNYC would operate on alternate 
da vs? A. That is true. 

Q. Now the order to show cause to which you testified 
was served on the city officials before February 18, 1929? 
A. That is right; February 15. 
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Q. Yes. So that before the threat or the notice ever went 
into effect the order was served on you? A. Before the 
programs actually went into effect notice was served. 

Q. Yes, and during the period February 4, 1929, till 
February 18, 1929, these conferences were held? A. 

1656 That is true, subsequent to the letter of February 4. 

Q. Yes. Now, if those conferences had not been 
held and you had gone on alternate days beginning Feb¬ 
ruary 18, 1929, you could not have broadcast some of the 
civic and other public functions of transcendent import¬ 
ance: isn’t that correct? A. That is true. We i'ere mak¬ 
ing a sacrifice as well as vou. 

Q. And it was for the purpose of avoiding tli&t if pos¬ 
sible that it was agreed that alternate davs were not benefi- 
cial to either station? A. That is not so. 

Q. You did not care whether you broadcasted those 
civic programs of transcendent importance on the days on 
which WMCA was operating on the 570 kilocycle channel? 
A. We certainly did, but the question of monetary interest 
arose and your station presented that side of the case. 

Q. But you were the one who sent the notice that there¬ 
after, after February 18. 1929, the stations woul^l have to 
operate on alternate days? A. That is true. 

Q. And you were immediately sacrificing thereby the 

broadcasting of some of the important programs? A. They 

might happen on days when we were not on the air. That 

is so. But we took care of that as far as the receptions in 

the citv hall in the afternoon were concerned bv having 

two hours on the afternoon of davs that thev were 

* » 

1657 not on allocated to us. 

Q. You could not have done that if you were oper¬ 
ating in accordance with the license of the Commission to 
operate on alternate days; you could not then liave re¬ 
quested WMCA for any time? A. I said that wasjthe out¬ 
come of the mutual agreement when the discontinuance was 
entered into. 

Q. Tn testifying to the number of requests which were 
made on behalf of WNYC, did you include a series of let¬ 
ters which were sent over the signature of Commissioner 
Goldman on October 29, 1931? A. I don’t know whether I 
did or not, Mr. Weisman. 
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Q. Will you look and see, please? A. I don’t know what 
letters you are referring to. I cannot testify or answer 
your questions until I see the letters. 

Q. If you see the letters you will be able to testify? A. 
Perhaps I might. 

Q. All right; we will show them to you. And while these 
letters are being found, Mr. Fitzpatrick, might I ask 
whether you helped in the preparation of this hearing on 
behalf of WNYC? A. What sense do you mean, what pre¬ 
paration? 

Q. You know what preparation for a case for trial is? 
A. No, I did not. 

Chief Examiner Yost: You mean this present hearing? 

Mr. Weisman: Yes, this present hearing. 

1658 The Witness: I did not. I said my piece like all 
the other witnesses. 

Bv Mr. Weisman: 

m/ 

Q. I beg pardon? A. I said my piece, what I know 
about it. 

Q. Is it not a fact, Mr. Fitzpatrick, that you have been 
sitting in this hearing room assisting Mr. Joyce? A. That 
is not so. I have been sitting alongside of him. 

Q. But you have not given him any assistance? A. I 
have given him certain assistance that 1 thought he needed. 
Not legal assistance. 

Q. Not legal assistance. A. Well, there might be an 
interpretation of your question. That is the reason I 
asked you. 

Mr. Joyce: What is your question? 

Bv Air. Weisman: 

Q. Do you know when this hearing was set for hearing 
originally? A. I certainly do. 

Q. What day ? A. Sometime in October, I think it was. 

Q. October i-Itli, 1931, wasn’t it? A. Yes. I had my bag 
packed three times. 

Q. Now look at these letters of October 29, 1931, and see 
if you included those among the refusals. A. No, I did not. 

Mr. Joyce: Offer them in evidence. 




AXD STRUCTURES, VS. FED. RADIO COM. ET j\L. 959 
Bv Mr. Weisman: 

Q. Will you look at vour list, please? A. October, 
1659 1931, was it? * j 

Q. Yes. A. Yes, sir, I am looking. 

Q. Is that the only list to which you testified With respect 


, and I re¬ 
comprises 


the reason 


to refusals by WMCA for time? A. No, I saic' 
peat again for the third time, that this list 
some of the denials bv WMCA. 

Q. Have you a list of the others? A. T ha|ve not. I 
selected this list from the standpoint of their importance of 
broadcast, their broadcast standpoint. That is 
I selected this. 

Q. Have you a list of the number of times wften the re 
quests of WNYC were granted? A. I haven’t dot the list, 
but I believe counsel has some information on it. 

Mr. Joyce: Yes, I put that in. I do state that|T put that 
list in. I asked if he had it and he said no. 

Mr. Weisman: When will you put it in? 

Mr. Joyce: We will put it in before the case is closed. 
If possible we will put it in today. I will put it in for vou. 


Bv Mr. Weisman: 


Q. Have you seen that list, Mr. Fitzpatrick? 
did not, Mr. Weisman. 

Q. Now, Mr. Fitzpatrick, you went into some d 
the requests for time which were granted by W^ICA? A. 
Yes, I did. 


A. No, I 


pta.il as to 


Yes. 

(z pa trick, 
A. I have 


Q. And the numerous conferences? A. 

1660 Q. During the last six months, Mr. Fiji 
have you participated in any conference? 

not. 

Q. And you don’t know any basis for negotiations? A. 
Other than bv hearsav. 

* m/ 

Q. Yes. During the time that you did participate in 
these—during those conferences, the representatives of 
WMCA kept insisting that they needed more time, didn’t 
thev? A. That is true. 

Q. Their station was growing, wasn’t it? A|. I don’t 

know about growing, but they needed more time. 

Q. And they claimed it was growing? A. Thej~ claimed 

that thev needed it, ves. 

* ' * 



960 


CITY OF NEW YORK, DEPT. OF PLANT 


Q. And they claimed it was expanding, didn’t they? A. 
They did, ves. 

Q. And they went into details to show the number of 

commercial programs that had to be taken off the air in 

order to accommodate the Citv of New York? A. In some 

•• 

instances they did, not in very great detail. 

Q. Now, Mr. Fitzpatrick, I am going to ask you this last 
question: Were any of the refusals for time by WMCA 
to WNYC based upon any other excuse or reason than that 
it would destroy an already established and scheduled com- 
mercial program ? A. If you will fix the time I can answer 
the question. 

Q. Any time. 

By Chief Examiner Yost: 

Q. So far as you recall, is that true? Is that the 

1661 reason they gave? A. That is the only reason they 

• * » 

gave to me; that is, prior to June of 1931. 

Bv Mr. Weisman: 

Q. You know that even after June, 19.31, WMCA con¬ 
ceded time to WNYC? A. I understand tliev have, but 

I don't know the reason why you refused time after that. 

% • 

Q. Isn't it a fact that every time WMCA had a sustain¬ 
ing program scheduled and WNYC wanted the time you 
got it ? A. In most instances. 

Q. Yes. A. But I do know of instances since June, 1931, 
where I had personally called up for time and they told 
us thev would not give it to us; that it was not our time. 
That was the phrasing used. 

Q. And wasn't that because Commissioner Goldman 
wrote a letter and said that lie wanted time returned in¬ 
stead of requesting it? A. I don’t know about that. 

Mr. Weisman: That is all. 

Redirect! examination on behalf of Station WNYC. 
Bv Mr. Jovce: 

Q. Was there any means, Mr. Fitzpatrick, that those 
carrying on the negotiations in behalf of the Citv of New 
York in connection with this division could predetermine 
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what would be required as to time in t|ie day or 

1662 the evening on that contemplation on featpre events 
in connection with the use of the word “transcend¬ 
ent ”? A. There was not. As I testified, some o 

sions cropped up over night. Somebody 

1663 or under a bridge or something in New 
they received them at City Hall, and that probably 

happened over night. 

Q. So that the occasion for broadcasting t' 
might be in the dav time at Citv Hall or it m 
dinner at some hotel in the evening? A. That is right. 

Q. That you could not predetermine? A. We could not. 
Q. Now you mentioned something about the coining of 
the word “transcendent”. Would you tell us just what 
vou had in mind when vou mentioned that “transcend- 
cut”? Mr. Weisman interrupted you when you tried to 
give that, and you never did come back to it. Nojw we will 
give you an opportunity of explaining just why 
that coining of the word “transcendent”. 


f the occa- 
flew over 
York and 


le events 
ight be a 


vou used 


Mr. Weisman: As a matter of fact, Mr. Examiner, that 
statement is unfair, because I showed Mr. Fitzpatrick the 
list and asked him to pick out those which he claimed were 
of transcendent importance. 

Mr. Joyce: As literally applied to that word. You never 
gave him an opportunity to come back and say how it was 
used in connection with these particular conferences. 

Chief Examiner Yost: All right; let him explain. 

The Witness: As I recall it, a meeting was hol<|i on De¬ 
cember 28 in the studio of WNYC, and our friendl Gilliam 
was there and I think Mr. Friedman was there, but I do 
remember Gilliam and the letters that he had writ- 
1664 ton, and there was something said about tjie word 
“transcendent”. I believe Commissioner Goldman 
brought it up, and Mr. Gilliam proceeded to explain what 
the word meant, and in the course of the discussion Com¬ 
missioner Goldman asked us to join upstairs and get to 
work on this schedule; he was not interested in words or 
anvthing like that. 

We went upstairs, and the word “transcendent” came 
up again, and in order that we might mutually understand 
one another without using anything that one (another 
might not understand, I asked Mr. Gilliam what jvas his 
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idea of the word “transcendent”, and lie told me that it 
meant the public—in his estimation or his idea of the 
word, it was ;t public civic function that was peculiarly 
significant with the City of Xew York; in other words, to 
differentiate it from a commercial broadcast. And I even 
suggested to him at that time that all of our programs 
are the same. So that “transcendent” would not apply. 
He said, “Xo, I think that your receptions at City Hall 
and the dinners that are given by the Mayor’s Committee 
at night.” 

And that was the understanding upon which we entered 
into an arrangement that events of transcendent impor¬ 
tance based on that understanding we were to decide what 
was of transcendent importance, notify WMCA by letter 
a month in advance of those requests that we had at the 
time, and sufficiently early enough for them to make pro¬ 
gram changes in the newspapers, and that they might allo¬ 
cate the time and explain to their advertisers. 

Bv Chief Examiner Yost: 

Q. Mr. Fitzpatrick, is the Examiner to understand that 

it was left with the representatives of WYXC to de- 
1665 termine what programs were transcendent l A. 

Yes, sir. 

Bv Mr. Jovce: 

* * 

Q. That is as defined by Mr. Gilliam? A. I believe Mr. 
Gilliam’s lettbr bears that out too. He said he was ready 
to give the right of wav to the citv for all transcendent 
events. 

Mr. Weisman: If vou look at that- 

Mr. Joyce: Wait a minute. I am not through. 

Mr. Weisman: I am sorrv. 

•> 

By Mr. Jovce: 

• * 

Q. In connection with this Berlitz School of Language 
broadcast, wduld the same listeners on that particular broad¬ 
cast, if they wanted to acquire the same valuable informa¬ 
tion or instruction that that broadcast gave them, have to 
pay for the same if they obtained it by attending this Ber¬ 
litz School of Language, if you know? A. Yes, they would. 


963 


AND STRUCTURES, VS. FED. RADIO COM. ET ,\L. 


Q. So that the City of New York, you might say, in dedi¬ 
cating this as a public service to the inhabitants of that 
great city, were performing what they considered a public 
service? A. Yes, and also the fact that the actual price 
of the book was reduced from $1.75 to $1 by this radio 
arrangement. 

Q. And if a party seeking a book could not afford it, it 


was given to him for nothing? A. On request, j 

Q. Do you know if the Berlitz School of Language 
1666 course is given by any other municipal station in 
this countrv or anv other countrv? A. res, I do. 

Q. Where is it given or donated to the pubjic by any 
other country? A. In the city of Paris the sarjie courses 
of languages arc broadcast from the Eiffel Tower to the 
citizens of Paris. 

Q. Bv the Citv of Paris? A. Bv the same school, ves, 
Harrison Berlitz. 

Q. It is a municipal broadcasting station? A. Yes, as I 
understand it. 

Bv Chief Examiner Yost: 


Q. Are similar lessons or broadcasts made bvianv com- 
mercial stations in New York City? A. I don’t know, Mr. 
Examiner. 

Mr. Jovce: That is all. 

Recross-examination on behalf of Stations WMCA 
and WPCH. 

Bv Mr. Weisman: 

* 

Q. And these broadcasts of the Berlitz Schoo^ of Lan¬ 
guages in the City of New York have given that scljool some 
reputation, have they not? A. My answer to that is no, 

bv reason of the fact that if vou look at the letterhead that 
%> %■ 

I just looked at before you will find that they were founded 
manv vcars ago. As a matter of fact, I think there were 
three generations of Berlitz who conducted the school, and 
they are well known internationally as a reputable school 
for languages. 

Q. And you want to tell the Federal Radio Corn- 
1667 mission that the broadcasts of the Berlitz Sjchool of 
Languages over WNYC have not any commercial 
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value to the Berlitz School? A. Tt hasn’t any commercial 
value from tlie standpoint only of that broadcast. 

Q. Xo, nor value in the sense that it becomes known 
over the radio to people who never heard of it before? A. 
It might be. 

Q. Well, you know it? A. It might have. I have no 
way—you are asking me for an opinion and I have nothing 
to base it on. 

Q. All right; I am going to find out in a minute. Isn’t 

that the same wav anv other commercial advertiser makes 

• • 

his product known to radio listeners? A. By radio ad¬ 
vertising? 

Q. Yes. A. The answer to that is no, for this reason- 

Q. All right, if your answer is no, that is no. Why is 
it that in answer to my question whether the Berlitz School 
of Language charged tuition vou said vou do not know ex- 
cept from hearsay, and in answer to Mr. Joyce’s question 
you knew definitely that the listeners would have to pay 
a tuition? A. I made my answer on the fact that I under¬ 
stood from hearsay, though, that they charge a tuition fee, 
because it is a commercial outfit. 

Q. Why didn’t you answer that in answer to my ques¬ 
tion? A. Because you asked me directly if I knew per- 
sonallv. You are not asking me matters that I know bv 

• V.7 * 

hearsav. 

•> 

Q. And now you don’t know personally, do you? 
1668 A. Xo, I do not. 

Q. So that in answer to Mr. Joyce’s questions 
whether the listeners of WXYC would have to pay for the 
education that thev now get, vour answer is that vou do 
not know of vour own knowledge? A. Xot of mv own 
knowledge, no. 

Chief Examiner Yost: The Examiner, if he recalls cor¬ 
rectly, believes that Mr. Fitzpatrick added some qualifying 
word even to his answer to Mr. Jovee. 

The Witness: So far as I know, I said. 

Bv Mr. Weisman: 

% 

Q. Xow look at this sheet, which purports to be a copy 
of the WXYC log for the date of July 5, 1931, and see if 
that is a proper transcription? A. A proper transcrip¬ 
tion of the log, do you mean? Of the program? 
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Q. Yes. A. On July 5, 1931. 

Q. Does it say for July 5? A. Yes. 

Q. Or for the week of July 5? A. For the week of July 
5. 1 recognize some of our regular teachers oij it, and I 
know that the time broadcast as indicated here is so. 

Q. You notice some of these programs are checked in 
pencil? A. I do. 

Q. Now take the first program that is checked in 
1669 pencil, 6:15 p. m., Pastorial Trio. Is that a musical 
program? A. It is a lecture, musical recital. They 
take compositions of various composers and the announcer 
explains the particular composition, and then it jis played 
by the trio. 

m/ 

Q. Isn’t that a program similar to that given by the 
Sigmund Spaith? A. No, tlie Sigmund Spaith do not have 
a program of American composers, and the Pastorial Trio 
is American. 

Q. How about Walter Damrosch’s program? A- I have 
never heard that. 

Q. How about WMCA foreign programs? A. I have 
never heard them. 


Q. Now take the 7 o’clock hour. A. Herbert Swing. 

Q. Herbert Swing, songs? A. Yes. 

Q. Is that a musical program? A. Herbert Swing hap¬ 
pens to be a young German student who is an authority 
on Lieder, and his programs are introduced by an an¬ 
nouncer in English and explained, and he in turn takes 
the microphone, announces them in German and sings them. 

Q. Now take the 7:50 program. A. The Reitner En¬ 
semble. | 

Q. Is that a musical program? A. Yes, classical music. 

Q. Take the next checked program, 11:10 a. nj., Tues¬ 
day July 7. A. Paul Brisebois. I 

1670 Q. Songs? A. Yes. 

Q. That is a musical program, isn’t it? AJ Classi¬ 
cal musical program. 


Q. Yes. And Orell Sherman, piano; that also is 


a musi¬ 


cal program? A. A classical musical program. 

Q. All right, at 6:15 o’clock in the afternoon on tljat day? 
A. Frank Tulli, Cello. j 

Q. IFhat is a musical program, of course? A. 'fes. 

Q. And 7 o’clock, Frances Hafner, piano; that is |a musi¬ 


cal program? A. Yes. 
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Q. And 8:05 to 8:30 that evening Countv Mavo Trio; 
that is a musical program, isn’t it? A. That is, and it is 
an educational program, inasmuch as they play Irish folk 
songs. 

Q. Mr. Fitzpatrick, all music may be classed as educa¬ 
tion, may it not? 

7 V 

Chief Examiner Yost: He said they played Irish folk 
songs. 


Bv Mr. Weisman: 


Q. Is that right, Mr. Fitzpatrick? A. What is that? 

Q. I say, all musical programs may be classed as edu¬ 
cational? A. Oli, no. Xo. Folk songs are a part 
1671 of your educations/. A folk song is educational 
and entertaining, in that it describes the particular 
piece of music of a particular class of people in some part 
of the world, and as I say, it is educational as well as en¬ 
tertaining. 

Q. Yes. That is what I say, Mr. Fitzpatrick; you can 
take any musical program and make it educational? A. 
Xo, you cannot. You cannot take a jazz program and make 
it educational. 

Q. All right. Do you think you can take Gershwin’s 
Rhapsody in Blue and make an educational program out of 
it? A. I certainly cannot, except for the fact that it was 
written in America. 

Q. Have you heard Walter Damrosch’s lecture on Gersh¬ 
win’s Rhapsody in Blue in an educational way? A. Cer¬ 
tainly, ves, but that does not make it educational. 

Q. Now take the program at 11:10, Whitman-Marston 
Trio. A. Yes. 

Q. That is a musical program, is it not? A. Yes, and 
educational. 


Q. 11:35 a.m. A. Same thing. 

Q. Same trio? A. Yes. Well, it is interspersed by a 
talk on the care of the ears in swimming by Marie Pless. 

Q. That is right, and then the same program continues; 
is that correct? A. That is right. 

1672 Q. Then you go to 6:15. A. You have 11:40, Clear¬ 


ing the Mists Away, bv Marv McGovern. That is a 

V / •> » 


talk. 
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Q. That is right. Now, take 6:15 p. m., Jove Jt>ost, is it? 
A. Joey Joost. 

* I 

Q. That is a musical program, is it not? A.jit is not. 
She is one of the most noted children’s educators through 
the medium of song and observation in the citly of New 
York, and her program is a kiddie program, anjd she has 
a continuity and a presentation to catch the faijcv of the 
young child, in the form of songs and health, abput wash¬ 
ing their ears and using their tooth brush and things like 
that, in the form of a musical number. 

Q. And how much time does she take on the air? A. 
Fifteen minutes. 

Q. A week? A. Yes, every Wednesday, during the sum¬ 
mer. 

Q. During the summer? A. This is a summer program. 

Q. Yes. I mean does she get any more time in the winter 
time? A. No. j 

Q. Doesn’t she get as much in the winter time?! A. Yes. 

Q. How much time does she get? A. The sapne time, 
6:15. 

Q. So that it does not make any difference, sutmmer or 
winter. Are you acquainted with the Wi\l|CA chil- 
1673 dren’s hour? A. 1 am not. 

Q. Have you ever heard of it? A. Do ylou mean 
Sunday morning? 

Q. No, Saturday morning. A. No, I have nevk* heard 
of it. | 

Q. Do you listen to the radio as a regular thing? A. I 
do. 

Q. Have you listened to WMCA’s programs? A. I do 
not, except bouts that are broadcast from Madison Square 
Garden and dinners that our friend Donald Fl^mm an¬ 
nounces accompanied by Alexander, where he has celebri¬ 
ties on Sunday night. 

Q. At which Mayor Walker is very frequently a Speaker? 
A. Sometimes. I would not say frequently. 

Q. I know you wouldn’t. Now, you do not know then 
whether WMCA has programs of similar character? A. 
I do not. 

Q. Now take your next check, which is a double check, 
on Aaron Panitz, and we won’t call the Berlitz School of 
Language a musical program. A. Aaron Panitz? 
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Q. Yes, that is a musical program, is it not? A. No. 
He sings songs of his native country. 

Q. It is a musical program, is it not? A. Educational. 

Q. Would you sav it is educational and musical? A. No. 
I would say it is both educational and entertaining. 

Q. You do not like the word “musical”? A. I do 
1674 like the word musical, but it is too general. 

Q. It is true in the case of this performer, is it, that 
it is too general? A. If you want mv reason: The musical 
programs on WNYC are different from musical programs 
on anv other station, for the reason that we trv to make 
our musical program not only entertaining but educational, 
and if the song selected or the individual broadcasting has 
not presented its information we have announcer give it to 
the public, the history of the composition and what part of 
the opera it was selected from and who the author and 
composer was, and how well known his particular work is 
and whether it is being done for the first time on the air, 
and so forth. 

Q. You mean that you haven’t any musical programs that 
are not explained? A. We have, yes. 

Q. Have them every day, haven’t you? A. No, we have 
not. Thev are verv rare. 

Q. Very rare; all right. Let us stop for a minute. Her¬ 
man Neuman is on the air every day, is he? A. Musical 


lecture. 

Q. Is Herman Neuman on the air every day ? A. He is 
not on the air everv day. 

Q. How often is Herman Neuman on the air? A. Her¬ 
man Neuman is a concert pianist, and he sometimes fills 
in gaps, so to speak, where the talk instead of being the full 
15 minutes assigned to it, maybe an interval, he plays a 
selection, generally a classical selection, until such 
1675 time as the next allocated period is ready. 

Q. And does he lecture on that musical- A. 

In the mornings. 

Q. Does he lecture or give any talk in connection with 
these piano concerts? A. He does in the mornings. 

Q. And how about during the rest of the time? A. On 
very rare occasions. 

Q. When he plays does he always explain his perform¬ 
ance? A. He gives an introductory statement as to this 
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composition. He generally plays classical mijsic, I think 
you are aware of the fact, and he generally says that the 
particular selection is by a certain composer and that he is 
noted for so and so and so and so, and then he goes into his 
playing. 

Q. He does that in each instance, does he? A| Yes, every 
instance. 

Q. Now, take the next program, please, checked. A. 
Edmund Wirths? 

Q. No, Frank- A. Laforese? 

Q. Laforese. A. Baritone. 

Q. Baritone. Is that an educational program too? A. 
Italian songs, folk songs. 

Q. How about Edmund Wirths? A. He is a young 
violinist. I think he is about 16 or 17 years old. That is 
entertaining. 

1676 Q. That is entertaining? A. Yes. 

Q. You would not call that educational ? A. It is 
a joint recital. If you will notice that 8:05 to 8:30, Edmund 
Wirths and Frank Laforese, baritone Italian folk songs. 

Q. And you would call those entertaining, is that it? A. 
I would call Edmund Wirths entertaining ajid Frank 
Laforese educational. 

Q. How about the Georgians at 8:30 o’clock i\\ the eve¬ 
ning? A. That is entertaining; three girls from Georgia, 
born in Georgia, and they sing southern compositions. Of 
course, there is a smattering of education in the] fact that 
they confine their songs to the South, entirely. 

Q. Now take this program for July 8th, 1931, and take 
the hours from 6 to 9. You would be on until 10 o’clock 
that night, wouldn’t you? A. That is right. Goldman 
Band Concert at 8:45. 

Q. That is right. Now take the program from 6 to 8:30 
and tell us how many minutes are devoted to tlfe educa¬ 
tional-musical programs. A. Wouldn’t it be be|tter if I 
told vou how manv minutes are not ? | 

Q. No, take those that are. A. From 6 o’clock o|n? 

Q. Yes. The first one was how many minutes? |A. Thir¬ 
teen minutes. Now, wait a minute, now. You want of what 
nature? 


63—5695a 
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1677 Q. Musical-educational? A. That is right. 

Q. Is that what you termed it? A. Right. There 
is 15 minutes there. 

Q. Yes. A. There is 15 minutes there. 

Q. That is a half hour. A. There is 25 minutes there 

and 15 minutes there and 40 and 70 is an hour an- ten 

. ^ 

minutes. 

Q. Xow, go to Thursday, July 9th, please. Just this 
page and we are through. A. Rudolph Joskowitz, violin. 

Q. 11.10. Is he is a young violinist? A. He is pupil of 
Leopold Auer. 

Q. Y es. A.; And he has a very interesting recital. 

Q. I thought Leopold Auer was dead. A. He is dead 
now. I said he was a pupil of Leopold Auer, and he is a 
medalist, bv the wav, also. 

Q. How old is he, do you know? A. He is a fellow of 
about 35. 

Q. Is his a musical-educational program, as you would 
term it ? A. Well, yes, in that on every broadcast he plays 
a composition of Leopold Auer’s and explains something 
about it and something about the technique of Leopold 
Auer. 

Q. All right now; take the next one. A. Myrtle Allison. 
Q. Didn’t you skip? A. Xo, he has two periods. 

Q. He has two periods for that day in the morn- 

1678 ing.? A. Yes, two ten-minute periods. There is an 
Economy menus that intersperses in the recital. 

Q. Then there is no more musical-educational program 
for the morning, and then vou go to 6:15. A. There is no 
more musical program, because there is no more music in 
the morning. 

Q. Yes. Go on. Xow, we go to after 6 o’clock, and the 
6:15 o’clock program is Mvrtle Allison, songs—right? A. 
Yes. 

Q. What sort of program is that? A. I don’t recall 
offhand. 

Q. All right; you certainly would list her as musical and 
educational, wouldn’t you, or musical alone? A. She might 
be just entertainment, so far as that goes. 

Q. All right. A. I don’t know anything about her. 

Q. And then at 7 o'clock to 7:15? A. Janet Bush-Hecht. 
Songs ? 
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Q. Songs? A. Yes, educational and entertaining. 

Q. All right; and at 8:10 to 8:30? A. Selwyij Trio. 

Q. What is that? A. That is entertaining. 

Q. And how many minutes have you got that ^ort of pro¬ 
gram for that evening? A. Both educational and musical? 
Q. Yes. A. In the evening? 

1679 Q. Yes. A. 15- 

Q. 15, and 15? A. That is 30, a half hpur. 

Q. 30 and 20 ? A. That is entertaining. 

Q. Well, either entertaining or- A. Nb, it is a 

straight entertaining. 


Q. And how much have you got educational an 
A. A half hour. 

Q. And how much have you got of entertaii 
Twenty. 

Q. Twenty minutes. Now would you mind 
same thing with Julv 6 and Julv 7? Just give u 


d musical ? 
ment ? A. 
doing the 

o 

s the num¬ 


ber of minutes devoted to those kind of programs. A. 


devoted to 
i Tuesdav, 

v 7 


There is 55 minutes on Julv 6th in the evening 
educational-musical programs, and 55 minutes o 
July 7, devoted to educational-musical prograrrjs. 

Q. Would you say, Mr. Fitzpatrick, this represents a 
typical program of WNYC? A. I would not. 

Q. All right; will you pick one out, please? 
are they ? 

Q. From any of your programs. A. I haved 
here. 

Q. Aren’t there any programs in this hearing 
Not that I know of. 

Q. Any logs? A. Not that I know of. 

1680 Q. Well now, pick out any one you like 
list that I produce. A. In January, 1928. 

Q. You will see a series of weekly progr 
through the year. Pick out any one that you say 
A. Well, I can not very well do that, because our 
are not- 


Mr. Weisman: Before I go on may I ask thi 
marked for identification, the sheet from which 
testified in answer to the last series of questions 
Chief Examiner Yost: It may be marked for 
tion. 


A. Where 
’t got any 
room ? A. 

among the 

ams right 
is typical, 
programs 


at this be 
witness 


the 


identifica- 
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(WNYC’s programs, week of July 5, 1931, was marked 
“Dockets 1337, 1341 and 1415, WXYC-WPCH Exhibit No. 
32 for Identification”.) 

The Witness: Our programs are not typical, in view of 
the fact that very often we have functions, public func¬ 
tions and things like that that are broadcast that are ot 
public importance, and our programs vary so during a 
given week that there is no one particular program that 
you could pick out as typical. 

Bv Mr. Weisman. 

mt 

Q. All right now; will you look through these programs 
and pick out one that has not any public functions, and 
maybe that will help you pick a typical program. 

Chief Examiner Yost: It is not in evidence that these 
programs are the programs that have actually been broad¬ 
cast bvWNYC? 

Mr. Weisman: Xo. You will recall how the testimony 

♦ 

showed that bv asking him to identify them as a program 
of WNYC. 

1681-1685 The Witness: I don't know whether the pro* 
grams I hold in my hand at the present time are 
representations of programs that are actually broadcast 
from our station. There is no way for me to authenticate 
that. 

Chief Examiner Yost: The Examiner does not expect 
the witness to recall from memory the programs of a month 
ago. 

Mr. Weisman: I did not ask him to, Mr. Examiner. I 
will search his memory, and if he does not know, all right. 
After all. I am taking a chance in cross examination of anv- 
thing in here in mv favor, and if he savs he does not know, 

C 1 » 7 * 7 

why he is a lawyer and he will know where to stop me. 

Bv Mr. Weisman. 

Q. Look at the program- 

The Witness: Just a minute. I take exception to that 
remark, Mr. Examiner. It is not necessary for Mr. Weis¬ 
man to remind me that I am a lawyer. That is not an issue 
in the ease. I am just an ordinary witness. 
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Chief Examiner Yost: He is not the legal representative 
in charge of this hearing. 

Bv Mr. Weisman. 

w 

Q. Mr. Fitzpatrick, I did not ask you as to voui]* qualifica¬ 
tions, did I! A. You are qualifying my status a^ a witness 
here in the Record. 


* 


1686 Bv Mr. Weisman: 

w 

Q. Mr. Fitzpatrick, will you look at the sheet|s which I 
hand you and pick out what you might call a typical daily 
WNYC program, excluding these unusual civic j or public 
broadcasts? A. I notice in going through these sheets hur¬ 
riedly that these sheets purport to represent WNYC pro- 

In other 


grams in January, April, July, October 1928. 
words, it is incomplete. 

Q. Now if you will look at them a little more 
you will find that they represent one week in each 
the season, four times a vear. I think vou will 
sheets to every year. A. I beg to differ, becausj 
January and it jumps from January to April. 

Q. Well, it would, wouldn’t it, every quarter year? First 
week of the month in every quarter year; that would be 
January, April, July and October. 


carefully 
month in 
find four 
|e here is 


Mr. Joyce: Just for the record, Mr. Yost, we appear to be 
going beyond the period when this station commenced to 
share time with us. I think that I was more or les| 
to testimony upon the issuing of the order making 
sarv that these two stations share time. 

Mr. Weisman: I am not going beyond that. 

Mr. Joyce: I am rather inclined to believe that al 
tions prior to that time along the lines that he 
would be immaterial. 

1687 Mr. Weisman: I have not gone beyond tjiat, Mr. 
Examiner, and I shall not. 

Mr. Joyce: I am only making a statement, Mr. Weisman, 
for the record. That is all. So go ahead and ask your 
question. 

The Witness: I would say this program here oij Thurs¬ 
day, January 5, 1928. | 


is limited 
it neces- 


ny ques- 
suggests 
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By Mr. AYeisman: 

Q. We just decided we are not going to go as early as 
1928. so go to 1929. ’30 and ’31, please. During what month, 
Mr. Fitzpatrick, would you say you have the greater number 
of interesting regular features on AA XYC? A. I would say 
during every month, Air. Weisman. 

Q. You know your programs change during the season, 
don’t you? A. That is right. 

Q. I want you to pick out the best season. A. In this 
respect, tliat in the summer time our programs are devoted 
more or less in the evening to band concerts. 

Q. Well, pick out the summer time and spring and fall. 
Suit yourself. A. During the collegiate season, September 
to June, of course, our programs are devoted entirely to 
education. 

Q. Here is a week of October 6, 1929. That would be in 
that season, would it not ? A. Yes. October 9, 1929, 
would be a typical program. 

Q. I mean the week? A. Yes. 

Q. You would have to take the whole week, wouldn't you, 
Mr. Fitzpatrick, because your signing off hours are 
lfiS8 different everv night in the week? A. That week 
would be typical. 

Q. Xow, we will take the week of October — 1929— 
and I ask it be marked for identification. 

(WXYC programs, week of October 9, 1929. was marked 
“Dockets 1337, et al., WMCA and WPCH Exhibit No. 33 
for identification only".) 

Air. Joyce: That is an actual program, is it? 


Bv Air. Weisman: 

% 

Q. As you notice, there were no broadcasts on Sunday, 
October 6? A. That is right. 

Q. How would you generally classify the programs of 
WXYC? A. As being educational. 

Q. All of them? A. 95 per cent of them. 

Q. And the bther 5 per cent? A. Semi-educational. 

Q. Would you call any of them entertainment? A. Not 
outright entertainment. That is, I base that on the fact 
that I do not consider classical and folk music as entertain¬ 
ment. 
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Q. That is in accordance with your testimony yesterday? 
A. Yes. 

Q. Will you please check off on this typical program the 
5 per cent that you call entertainment or semi-<pducational, 
and that will leave the rest as entirely and purely educa¬ 
tional? A. (Witness complies with request in question.) 

Q. What would you call the Elizabetp Cushman 
1689 songs? A. That is educational prograpi, English 
folk songs. 

Q. I asked you to pick out on these program^ the semi- 
educational or musical programs. A. You asped me to 
pick out what I considered semi-educational, and I have 
done so, Mr. Weisman. I consider this program as an edu¬ 
cational broadcast. 

Q. All right, if you have done so, all right. Now, 11:30 
to 11:45. A. That is right. 

Q. How would you describe that program? A. Why, it 
is a program prepared by Mr. Neuman, the musical super¬ 
visor, and generally is based on compositions of one par¬ 
ticular composer and the life of the composer is explained 
and the various compositions and the moods in which the 
composer was at the time that he wrote the particular 
compositions, and explaining his moods in the music as he 
goes along. | 

Q. How would you describe the Elizabeth Cushipan songs 
program? A. That is an educational broadcast, because 
she sings Old English ballads that, if I recall, hpve never 
been broadcast, i think this was the first, time it was ever 
broadcast. 

Q. Why do you classify the Elizabeth Cushman songs as 
purely educational, and this morning hour which you just 


described as not purely educational? A. For the reason 
that her broadcast is aimed at a particular class of people 
of England or the sections of England folk songs of 
1690 whom are broadcast, and it is not entertainment or 
semi-entertainment for anybody else. 

Q. Has it any entertainment value at all? A. Probably 
has for those people that come from that particular section. 

Q. Now take the program of Tuesday, and will you add 
up the number of minutes on Tuesday that you cpll semi- 
educational? 

Mr. Joyce: I think, Mr. Yost, in the final analysis 1 'that the 
determination as to whether or not this program is educa- 
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tional or not educational will rest with the Examiner. If 
he wants to have this witness state just as to what the pro¬ 
grams consist of, it does not make anv difference to me. 

Chief Examiner Yost: Mr. Joyce, the mere name or 
designation as it appears in the program is not very indica¬ 
tive of what the broadcast mav be. So the witness in ex- 
plaining may help to clarify it. 

Air. Weisman: He is the assistant program director. 

Mr. Joyce: He is giving his opinion as to what he con¬ 
siders it. 

Mr. Weisman: Are vou suggesting that vou disagree with 

» c? c? o • c? 

him ? 

Mr. Joyce: I am not suggesting. 

Bv Mr. Weisman: 

% 

Q. How many minutes? A. 115 minutes. 

Q. 115 minutes of semi-educational music ? A. Yes. 

Q. How much of that 115 minutes is nighttime pro- 
1691 gram ? A. All except 20 minutes. 

Q. Now on Wednesday, please. A. 55 minutes. 

Q. I see you do not include the Gurewich Orchestra as 
entertainment. ‘ A. That is straight entertainment. 

Q. Will you check that with the others? I will withdraw 
it in that form. The Gurewich Orchestra is straight en¬ 
tertainment ? A. Straight entertainment. 

Q. Without education? A. Without education. 

Q. It is like any orchestra that you can find on almost 
anv other station almost anv evening? A. Yes, sir. 

Q. And in the nature of this program the same as you 
have testified with respect to Monday? A. It is a con¬ 
tinuation of a series. 

Q. Now, do the same thing, please, with Friday and Sat- 
urdav. A. 15‘minutes on Fridav in the evening, semi- 
educational. 

Q. And Saturday? A. And Saturday 15 minutes, on 
Saturdav evening. 

Q. What would you call the Courtland Players, dra¬ 
matic? A. Absolutely dramatic. 

Q. And the Cora Hill, songs? A. I did not check that, 
because I don’t know about Cora Hill. 

Q. And what do you call the Arpa Colobiana 
String Ensemble ? A. Yes. 


1692 
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you have 
.lal ? The 


Q. That is semi-educational? A. Without a dojibt. They 
play Spanish music. 

Q. Will you look, please, at the sheets which 
before you and say which of these is educatio 
Gurewich program is purely entertainment? A. Well, I 
consider the- 

Q. At 11:20 on Friday, October 11? A. 1929. 

Q. Yes. Is that all? A. That is entertainment. 6:20 


to 6:35 on Thursday, October 10. Alma Nugent,| 


8:05 to 8:25 on Thursday, October the 10th. The Kremlin 


violinist, 


5:50 to 
part ment 


Quartet, 9 to 9:30 on Tuesday, October 8, 1929.| 

6:40 on Saturday, October 12, 1929, the Fire De- 

Band. 

Q. What would you call the giving of the baseball 
scores? A. Informative. 

Q. Would you call them educational? A. No; public 
service. 

Q. You would not call it educational? A. No 

Q. I see at 7:30 to 7:33 on Monday, October 7, time, 
police alarms, civic information; is that correct? A. That 
is correct. 

Q. That takes three minutes? A. That is right. 
1693 Q. What is the nature of the civic information 
that is given in those three minutes as part of that 
program? A. It consists of spot news, so to speak, sent 
to us from the departments that I testified to, in the form 


general 
ular de¬ 
ling day, 


of notices of hearings, notices of examination, 
information for the public concerning some particj 
partment as to what was taking place the follow 
such as the auction sales, the letting of concessions on 
ferry boats, letting of concessions at news stands, and 
things around the city. In other words, it carries a spe¬ 
cial import to the public on some particular phase of the 
government management that the listener might be inter¬ 
ested in. 

Q. How often is this? A. Every night at 7:3*0, 

Q. Now take the program for Thursday, October lOtli, 
please, and give us the number of minutes in evening 
hours that you include as semi-educational, informative, 
just information without having educational val|ie, like 
baseball scores and pure entertainment. Just give us the 
number of minutes, please, after 6 o’clock. A. 35 minutes 
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of straight entertainment after 6 p. m. on Thursday, Oc¬ 
tober 10. On the same evening 20 minutes of semi-educa¬ 
tional music. On the same evening approximately 2 min¬ 
utes of civic information and 1 minute of police alarms, 
and 2 minutes of baseball scores and tide tables. 

Q. Now to go back for a moment to the requests for 
time, Mr. Fitzpatrick. A. Yes, sir. 

1694 Q. Have you checked up during the evening any 
other requests, refusals, or the number of requests 

that were granted? A. You mean last evening? 

Q. Yes. A. No, I did not. 

Q. Since you gave your testimony here? A. I did not. 

Q. During the last several months you did not make any 
requests yourself, as I understand your testimony? A. 
Since the first of the year, no. 

Q. I don’t mean the first of the year 1932; I am talking 
about during 1931. Those were made bv Miss Jones in 
the regular course, weren’t they? A. No, not all of them. 

Q. Were there some made by you and some by Miss 
Jones? A. Yes, there were. 

Q. How many would vou sav vou made, Mr. Fitzpat- 
rick? A. I would be guessing, but I would say about ten, 
at the direction of Mr. Bohnsack. 

Q. Is it a fact, Mr. Fitzpatrick, that wherever you de¬ 
sired time from WMCA and WMCA could not give you, 
or would not give you, as you put it, that time, they offered 
you the time on WPCH? A. Not during the time that I 
was there, except in 1929 I believe there were several in¬ 
stances where we had Sundav broadcasts we asked for 
time on Sunday, and I recall that you very graciously 
offered us WPCH in lieu of the 570 channel. 

1695 Bv Chief Examiner Yost: 

Q. Has WNYC ever broadcast over WPCH ? A. Never, 
as far as I know. 

Bv Mr. Weisman: 

Q. Isn’t it a fact that in some instances anyway when 
WNYC wanted to broadcast a program over WNYC and 
WMCA would not concede the time that same program was 
broadcast over WPCH? A. Not during my time as acting 
director. 
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I am tak- 
eafter. 1 


Q. Never? A. No. 

Q. And that covers from 1926 to date? A. No 
ing from December 21, 1928, for 17 months thei 
was charged with the responsibility of knowing whether 
that was done or not then. The program that!we might 
have asked you to broadcast or allowed us to broadcast, 
and when you turned us down, the people that mqde the re¬ 
quests might have gone to WPCH and WPCH njight have 
broadcast it, but we had nothing to do with making the con¬ 
tacts or arranging for WPCH to do the program^. 1 know 
definitely that we never deliberately sent the program to 
WPCH’s studio for the purpose of broadcasting. 

Q. Well, you would not send it to the studio in any event, 
would you, Mr. Fitzpatrick? These are usually remotes. 
A. Well, I say studio—whatever the point of broadcast is. 

Q. The point of broadcast would be the same whether it 
was broadcast over WNYC or WPCH? A. That is 
1696 right. j 

Q. The only question is what channel the I program 
will go over? A. That is right. 

Q. And my question was whether the same 
would have gone from the same point over the 810 
channel. A. If it was a remote broadcast, yes. 

Q. Now, you have kept the record of all the letters and 
files that pertain to WNYC? A. I have kept their 7 

Q. Well, someone in your department. A. Mis 
chief clerk. 

Q. And they are available to von, are thev not ? 

Q. And they are available to every member of t 
A. Yes. 

Q. That is a careful record, isn’t it, Mr. Fitz| 

A. As far as I know it is. 

Q. Every letter that is received is kept in that tile? A. 

Everv letter received? 

* 

Q. Yes, connected with the station. A. In the ordinary 
routine in a governmental office it is not the same! as in a 
regular office, Mr. Weisman. The communications, as a 
matter of fact, are always directed to Albert Goldman, 
Commissioner of the Department of Plant and Structures. 
He in time puts a rubber stamp on, routes it to the 
heads of the bureaus, and that letter is directed, 


program 

kilocvclc 


s Jones, 

A. Yes. 
ie staff? 

patrick? 


various 
to the 


980 


CITY OF NEW YORK, DEPT. OF PLANT 


chief of the bureau. He takes whatever action or 

1697 such action as he deems fit, reports back to the Com¬ 
missioner, and returns the original letter to the Com¬ 
missioner. In some instances, and particularly in the re¬ 
quests for broadcasts, we have been keeping a record of all 
these requests and redirecting the original letter to the 
Commissioner. 

Q. In a good many instances when the Commissioner 
signs the letter it is reallv dictated bv some member of his 
staff and he sends it as a matter of course and a matter 
— form? A. That is true. 

Q. Xow I want to know whether copies of those letters are 
kept in the files by Miss Jones or anyone else in your office. 
A. Yes, they are. 

Q. Wouldn’t you have a copy of every request that was 
sent by maili to WMCA asking for time in that file? A. 
Yes, 1 would sav we would. 

Q. Have you got that file with you here? A. I haven’t, 
but I have excerpts from the file that I have already testi¬ 
fied to. 

Q. You know that we have produced a series of letters 
which we claim we received from Commissioner Goldman? 
A. That is right. 

Q. And Commissioner Goldman testified from those let¬ 
ters? A. That is right. 

Q. Now I would like to know were there any other letters 
for requests which we did not produce, and if so if you 
have the copies we will have those marked? A. Well, 

1698 as I testified vesterdav, or I believe I testified what 
I had here was some of the requests made and de¬ 
nials to those requests by WMCA. I did not have all of 
them. 

Chief Examiner Yost: The Examiner understood there 
were a good many requests made by telephone. 

The Witness: That is right. 

Mr. Weisman: So he testified. 

Chief Examiner Yost: Of course, the Examiner under¬ 
stood it from the record. 

The Witness: Mr. Weisman, you are aware of the fact 
that most of these civic broadcasts the request for time, 
public receptions at the City Hall, were always by tele¬ 
phone, never letter, because we never got any- 
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By Mr. Weisman: 

Q. You testify to that of your own knowledge:: A. Yes, 
as far as I know, because the Mayor’s committee would call 
us up. 

Q. Mr. Fitzpatrick, you know the difference between tes¬ 
tifying of your own knowledge and “so far as I know”, 
don’t vou? A. Yes. 

Q. Which is it; are you testifying from what yob actually 
know or so far as you know? A. 1 am testifying to what 
I actually know. 

Q. And you say that the requests for civic broadcasts are 
always by telephone? A. I did not say that. \ said re¬ 
quests for public receptions at City Hall were never done 
by letter to WMCA. 

1699 Q. All right; let us have those letters. Look at 
your list first so there will not be any question about 

it, the list which is marked WNYC 46, and pick ojit two or 
three civic programs that you describe requests for which 
were never made by letters. A. I do not think ybu under- 
stand my answer, Mr. Weisman. I said that \fhere the 
Mayor’s reception committee called upon us to broadcast 
a reception of a distinguished guest from the steps of City 
Hall, those particular requests came sometimes within 48 
hours, but generally within 24 hours’ notice. So that as a 
general matter, as a general rule, we never wrotej a letter. 
If we wrote a letter it would be obvious that by the time 
the letter was received by WMCA the event would have 
passed. Of course, in a case where we had advance notice 
that the distinguished guest would leave the country and 
would arrive on a definite day, that is a different thing. 

Q. All right; I have heard your answer, and the answer 
is recorded on the record. Will you please look at your 
broadcast of Wiley Post and Harold Gattv at City Hall on 
12:30 to 1 p. m.? A. July 2nd, what year is that? 

Q. 1931. A. Was that denied? 

Q. No, that was granted. A. Well then, I would not 
have that. 

Q. All right; look at the one for Friday, November 20, 
Dino Grandi, to which you testified yesterday. A. Friday, 
November 20—that is November 18, 1931, wasn’t it? Yes, 
I am looking at it. 

1700 Q. All right now; I show you letter dated Novem¬ 
ber 18, 1931, and see if that does not ask for the time 
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on November 20th. A. It does. If you will also note there, 
the request was denied by telephone. 

Q. Was I talking* about denials by telephone or requests 
by telephone? A. I think it is only fair to explain the fact 
that the request was within two days of the actual broad¬ 
cast and the denial was by telephone, to show the proximity 
of the broadcast and the request. 

Q. I asked you whether your requests for time were 
made bv letter and vou said in no instance was it made bv 
letter; it was made by telephone. A. I did not. 

Chief Examiner Yost: The record speaks for itself. 
Don't argue with the witness. 

Bv Mr. Weisman: 

Q. Now look at your list for September 29th, 1931. A. 
Was it granted or denied? 

Q. Denied. A. I haven’t any September- 

Q. Under what date have you the Lord Mayor of Man¬ 
chester reception. A. October 7, 1931. 

Q. I show you letter of October 9, 1931, and ask you if 
that is not a request for that time. A. It is, and this is 
one of the cases where I explained they had some 
1701 notice that the Lord whatever he is had set sail from 
England and would arrive at that date. 

Q. I show you six letters sent by Commissioner Goldman 
to WMCA, hnd ask you whether in each instance it is not 
a request foi* time in connection with a reception program 
bv WXYC at Citv Hall. A. Yes, they are. 

Q. Have you a record of any requests made which were 
denied and which we have not alreadv indicated on the 
record? A. As far as I know, Mr. Weisman, what I have 
here in front of me marked WNYC Exhibit 4G, and this 
other one- 

Q. Mr. Fitzpatrick, our record shows that 29 requests 
for time were made during the period that you testified. 
Would you say that that is approximatelv correct? A. 
From 1928 to 1*931 ? 

Q. No, not 1928; from September 19, 1929 to January 
2, 1932. A. That 29 requests were made? 

Q. Yes. A. And denied? 

Q. No, I didn’t say “and denied”. Would you say that 
is approximately correct? 
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Chief Examiner Yost: Does the question ref^r to writ¬ 
ten requests only or the telephone requests, or both! 

Mr. Weisman: Written requests only, Mr. Examiner. 
We will have testimony that there never was any oral re¬ 
quest alone. They were always followed with a letter, 
even where it was the next day, as you will notice from 
these letters. There was a letter sent oulj the same 

1702 day asking for the time the following morning. I 
will state on the record, Mr. Examiner, that at least 

in two instances time was requested of me on the same day 
that they wanted the time, and I said, “You cati have it, 
but send us a letter for the file,” and it was done. 

Mr. Joyce: Was that a new system! 

Mr. Weisman: No, it was not a new system; tl|ie regular 
svstem. 

By Mr. Weisman: 

Q. The reason for the telephone call obviously was to 
give us a chance to arrange our programs! A\ I would 
say that approximately was not so. 

Q. How many requests would you say were macjle during 
that period of time! A. I have nothing before r|ie to an¬ 
swer vou correct. 

Mr. Weisman: All right. That is all right. 

The Witness: But these exhibits alone show 29 requests 
between 1930 and 1931 alone. 

By Mr. Weisman: 

Q. Now, Mr. Fitzpatrick, did you during the last, say, 
ten months, personally telephone for time on WM^A! A. 
Yes. There were occasions when I did call. 

Q. And during what time of day or night did vpu make 
those telephone calls! A. If I remember correctly, it was 
about 6 o’clock in the evening, because it was left for me 
in the form of a memorandum by the director. 

1703 Q. And to whom did you speak on the telephone! 
A. On some occasions I spoke to Miss Segal. On 

one occasion I spoke to Donald Flamm’s brother. 

Q. Did you follow that request up with a letter, Air. Fitz¬ 
patrick! A. I did not. I forwarded a memorandum to the 
director informing him as to the gist of the conversation. 
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Q. All right; you made very clear, did you not, Mr. Fitz¬ 
patrick, that all your testimony you gave, all your positive 
testimony you gave, was what you knew of your own per¬ 
sonal knowledge? A. Yes. 

Q. Do you know of your own personal knowledge that 
the Berlitz School of Languages broadcast from the Eiffel 

Tower in Paris? A. Yes. I qualified that. I said- 

Q. You did qualify that? A. Yes. 

Q. All right; we will look at the record and see if you did. 
A. I have never been in Paris, so I would not know by 
actual knowledge. 

Q. We will see whether you did or not. Have you a copy 
of the record? A. I have. 

Q. Look at page 1180 of the record, please. A. Yes. 
1704 Q. Turn back to 1179. A. Yes. 

Q. The last question. Do you remember Mr. 
Joyce asking vou: 

“Do you know if the Berlitz School of Language course 

is given by any other municipal station in this country or 

anv other countrv?” 

♦ * 

And vou answered: 

“Yes, I do.” 

A. That is right. 

Q. There is no qualification there, is there? A. No. 

Q. Next question: 

“Where is it given or donated to the public by any other 

countrv? A. In the citv of Paris the same courses of lan- 
* * 

guages are broadcast from the Eiffel Tower to the citizens 
of Paris.” 

That is the end of the answer. A. That is right. 

Q. There is no qualification there, is there? A. No. 

Q. “Q. Bv the citv of Paris?” is the next question. A. 
Yes. 

Q. And your answer: “By the same school, yes, Harri¬ 
son Berlitz.” That is right—no qualification there, is 
there? 

“Q. It is a municipal broadcasting station? A. Yes, as 
I understand it.” 
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That is the only qualification? A. That qualification 
1705 covers all that I was talking about. 

Mr. Weisman: That is all. 

Redirect examination on behalf of Station! WNYC. 


Bv Mr. Joyce: 


which vou 


Q. Mr. Fitzpatrick, on certain programs on 
were interrogated vesterdav, which I think wefe on Julv 

5th, 6th, or some time- A. July 5th. 

Q. During that period of time is it not a fact that the 
schools, colleges which were utilizing WNYC were all on 
vacation? A. That is a fact. 

Q. That was vacation time? A. Yes. j 

Q. And that question refers to the daytime schools. I 
am not talking about nighttime schools. 

Mr. Weisman: Is that a qualification of the question, Mr. 

J o vce ? 

%/ 

Mr. Jovce: Well, vou can so consider it, ves. 

Mr. Weisman: And is the answer the same, plejkse, to the 
question as modified now? 

s broad- 


The Witness: We have no nighttime schoo 
casting. 

Bv Mr. Jovce: 

• * 

• i 

Q. Isn't it a fact, Mr. Fitzpatrick, that the system that 
Mr. Weisman referred to of a follow-up by letter jof a tele¬ 
phone communication requesting time for a specific reason 
was inaugurated in the Radio Division of the Department 
of Plant and Structures, that is, WNYC, by reason 
1706 of denials of certain telephone requests having been 
made, were made by representatives of WMCA? 

Mr. Weisman: I object to the question first on the 
ground that it is unintelligible and second because- 

Mr. Joyce: Read it and see if it is unintelligible. It mav 
be for vour brain. 

Chief Examiner Yost: Read the question. 

Mr. Weisman: And secondly on the ground that it calls 


for the operation of the witness’s mind on aj 
department. 

64—5695a 


n entire 
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(The shorthand reporter thereupon read the pending 
question as above recorded.) 

Bv Mr. Jovce: 

» * 

Q. Do you understand the question? A. I do. 

Q. So far as you are concerned it is intelligible. Answer 
it then. 

Chief Examiner Yost: The witness mav answer it* he 
knows. 

A. \ es. 

Mr. Joyce: That is all. 

Mr. Weisman: That is all, Mr. Fitzpatrick. 

Chief Examiner Yost: Witness excused. Next witness. 

Mr. Jovce: Might I before this witness is sworn ask one 
question of the witness just on the stand? 

Bv Mr. Jovce: 

» * 

Q. Mr. Fitzpatrick, do you still believe that when you 
referred to the broadcast of this Berlitz School course from 
the Tower in Paris that is and was a fact ? 

Chief Examiner Yost: The Examiner does not see 

1707 how that can aid in anv wav. The witness has stated 

* * 

clearly, the Examiner feels, the situation as he un¬ 
derstands it. 

Mr. Joyce: I withdraw the question. 

Thereupon Charles Russell Wexler, produced as a wit¬ 
ness on behalf of Station WXYC, having been first duly 
sworn, was examined and testified as follows: 

Direct examination. 

Bv Mr. Jovce: 

* * 

Q. Mr. Wexler, state your full name, please. A. Charles 
Russell Wexler. 

Q. Mr. Wexler, where do you live? A. Long Island City, 
New York. 

Q. What is your occupation? A. Radio engineer. 

Q. Up to the time that you started to engage in radio 
engineer- tell just what you had done. A. My interest in 
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radio started about 1914 and. lias continued to tlie present 
day. In 1914 I went through the development from the 
crystal to the electrolytic detectors; the old-fashioned soft 
tube- 

Q. Let me ask you, is that prior to or subsequent to the 
education that you may have acquired in the school system? 
A. That is prior to. Went through the development of the 
soft tube, hard tube, generative set, multiple tube set, and 
up to the present day development of multiple tube re¬ 
ceivers, superheterodyne and various receivers, and also the 
transmitting equipment in those days which consisted 
1708 of spark coils, going to transformers, up tc| the pres¬ 
ent-day crystal control tube equipment, last word in 
the art. 

Q. Go on and tell Mr. Yost as to your education. A. In 
addition to going through the elementarv schools, I at- 
tended and graduated from Rindge Technical School, Cam¬ 
bridge, Massachusetts; attended Lowell Institute, a law 
school, Massachsetts Institute of Technology, in which I 
obtained the degree of B. S. and B. E., specializing in elec¬ 
trical communications, telephony, telegraphy, radio; studied 
under Professor Kenealy, who is responsible for the wide¬ 
spread knowledge of the Heaviside-Kenealv lay^r. Along 
with the art, I made several improvements in various re¬ 
ceivers. I invented a square wave rectifier. I engaged in 
work at that time at M. I. T., and work on eliminators and 
A. C. operation, in which I prophesied the feasibility of op¬ 
erating D. C. receivers on A. C. At that time tl ere were 
no A. C. receivers. 

So far as my practical experience, I worked for the Gen¬ 
eral Electric Company, transformers, multiple generators, 
and general, all-round electrical engineering experience; in 
research for Tony Deuschman, well-known manufacturers 
of transmitting condensers, receiving condensers, resistors 
for transmitting and resisting transmitting tubes, and in¬ 
terference eliminators. With them I worked on the devel¬ 
opment of crystal control, that was coming into vogue at 
that time. I 

I was chief of engineering of Automatic Radio Manufac¬ 
turing Company, a Boston concern, which has be<hi in the 
radio parts or radio receiver business ever since its incep¬ 
tion. 
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While with them I developed types of receivers, 
1709 battery receivers, portable receivers, D. C., and de¬ 
veloped my first A. C. set while I was with them. It 
happened to be a 15-volt tube, 12 in number. 

Was later radio engineer with Freed-Eisman, technical 
test supervisor of the Philco Company, when the Freed- 
Eisman merged with the Philco Company to form the new 
company, at which time I was chief designer, subsequently 
chief designer of the Radio and Television Company, and 
chief engineer. 

While at Tech I studied the requirements, both technical 
and the summer camp requirements of Camp Vale, com¬ 
missioned a lieutenant in the Signal Corps Reserve, and 
designed battery sets, including police sets, airplane sets, 
automobile receivers, I). C. sets of various voltages, from 
32 volts to 220; A. C. receivers of every conceivable de¬ 
scription, long-wave, broadcast, short-wave, short-wave 
convertors, superheterodyne, conventional T. R. F. sets, 
neutrodyne, straight T. R. F., about every kind of receiver 
there is on the market. 

I should estimate that I am directly or indirectly re¬ 
sponsible for the whole or part design of possibly 250,000 
sets. 


In television I developed the television line for the Radio 
Television, which includes the television receiver and tele¬ 
visor which makes the picture materialize. 

I am at present working on some systems of direction¬ 
finding, airplanes and aeromarine work, and some pre¬ 
cision apparatus pertaining to broadcasts, particularly this 
50-cycle limitation in the general order. 

That is all I can think of. 


Q. Your experience as just testified has been more 
1710 along the lines of reception and transmission? A. 

I would sav so. In line with my duties of design, I 
I have had to go to the various test or proving grounds. 
That is what ^ve call them. For example, you can design a 
set for a general area in the East, and it is absolutely un¬ 
satisfactory for the western reception, due to peculiar 
localized problems. I have been from Portland, Maine, to 
Los Angeles, and that is not proverbial, that is actual, and 
all of the big cities along the country in which exist peculiar 
problems. That includes Portland, Maine, Boston, Provi- 
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dence, Bridgeport, New York, Syracuse, Buffalo, Montreal, 
Toronto, Detroit, Cincinnati, and further west) Denver, 
Los Angeles, San Francisco, some others. 

Q. You are familiar with the various designs \)f receiv¬ 
ing sets? A. I should say so. 

Q. Have you made study as to- A. I certainly have. 

That is part of the business. You like to keep up with 
competition and know what competition has. As a result, 
most broadcast receiving apparatus manufacturers buy 
every conceivable set they can get and then sell it to anv- 
bodv that wants to buv it at a substantial discount, after 
thev have made the fundamental tests. 

Q. Are you familiar with the value of positions occupied 
on the dial in connection with receiving sets as used? A. 
I am. 

Q. Have you made a study, or from your ex- 

1711 perience have you arrived at any conclusion as to 
the value of the various spots as permitted to be 

used by the Federal Radio Commission for the purpose of 
broadcasting? A. In general, yes. 

Q. Based on your vast experience with radio receiver 
designs, tell us how you compare reception in connection 
with channels 570 k. c. and 810 k. c. A. That is necessarily 
a limited question. You mean in New York area? 

Q. Well, confining yourself, we will say, to tlie metro¬ 
politan area. 

Chief Examiner Yost: Of New York City. 

A. There is no question that 570 is a much better channel. 

By Mr. Joyce: 

Q. And that is based on what ? A. First of all, receiver 
design, and secondly the channel allocations. 

Q. What about the particular details on which you 

1712 base that? A. Taking them in turn in receiver de¬ 
sign it is a well-known fact that a receiver is more 

selective at the lower frequencies. Then, again, it is a well- 
known fact that the average receiver is less sensitive at 
the lower frequencies, which means that the apparent 
selectivity, not the inherent, but the apparent selectivity of 
the set, is greater up at the top. There are two things: 
here is the inherent selectivity which is greater at the top, 
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and the apparent selectivity is greater at the top, too, at 
lower frequencies, because the sensitivity is there. Tf that 
is not clear I might explain myself. 

Q. Yes; explain yourself. That is what you are here for. 
A. If we take two receivers of equal sensitivity and they 
happen to be equally selective, then there is no question: 
there is equal selectivity. But if one receiver is more 
sensitive than the other it will receive a given station a little 
louder, and that means that the station will spread a little 
more over the dial. The set will be apparently less se¬ 
lective, but inherentlv of exactlv the same selectivitv, but 
it will seem to be broader because it is more powerful. 
The signal comes in stronger, and therefore you have to 
give it a bigger sweep of the dial to get rid of it. I hope 
that is clear. 

Q. What other details do you find in the receiver? A. 
There is a peculiar effect, for which various engineers have 
various terminologies, such as cross-modulation or appar¬ 
ent demodulation: and the effects, so that there will be no 
misunderstanding, can be shown rather readily. 

1713 For example, a station will come in at 40, and at 
50, sav, vou lose the station: vou do not hear it. The 

station fades out at about 45. If vou varv the dial from 

* • 

35 to 45 you begin to lose it at either 35 or 45. When you 
go to 50 you do not hear station A. If you go to a point 
such as 60, there happens to be station B. You will get 
that; but when you get it you will also get on top of it sta¬ 
tion A which happened to be on 40. That is not due to ad¬ 
jacent channel over-lap, but is due to a peculiar phenomenon 
which is known under various terms, such as cross-modula¬ 
tion or apparent demodulation of the weaker by the 
stronger signal. That is independent of frequency. You 
might get it all over vour dial. You will if the station is 
strong enough, if the field strength at your receiving point 
is strong enough. Anv time vou tune anv station in, on 
top of that you will get this interfering station. 

Q. Are there any others? A. It so happens that in allo¬ 
cations the Federal Radio Commission has not seen fit to 
grant higher power to stations, say, above 650 kilocycles. 
In other words, from about 550 to 650 stations are of lower 
power than you actually find from 650 to about 1200. 
Whether they are regional or clear channels I am not ex¬ 
actlv familiar with. I believe most of them are clear chan- 
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nels. But the fact is that between 550 and 650 you do not 
find those really high power stations. I do nc^t know of 
any, at anv rate. 

Q. Are there any other reasons that you have in mind 
about receiver design? A. Yes. You are less apt to get 
this peculiar phenomenon at the lower frequencies, 

1714 for the reason that in receiver design, the average 
antenna is used and the average antenna coupling 

devices in the average receiver resonate at high frequency. 
That tends to give it a more favorable path to lower fre¬ 
quencies. It is like tuning the circuit. There is the in¬ 
herent tuning of the whole antenna. Again, -hat same 
thing can be gone into further by saying that the average 
antenna system gives you more gain at higher frequencies 
and, conversely, less gain at lower frequencies. Therefore 
that effect would tend to be minimized at the top of the dial. 

Q. What effect is that? A. That peculiar effect when 
you tune in one station you get another right on top of it, 
even though it is not near it in frequency. 

Q. Have you had much experience as a listener? A. I 
certainly have. I have listened to all the big cities in the 
country and have done considerable listening ar d testing. 
In fact, they make you take a set out and see if it is any 
good, and if it is not you will hear about it. 

Q. Based on your experience as a listener will you tell 
the Examiner how you compare the receptivity op 570 kilo- 
cvcles with the receutivitv on 810 kilocvcles? A. I think I 

% a. %/ • 

have made myself clear that I prefer 570 unquestionably. 

Q. Based on the reasons stated? A. Yes. 

Q. Where do you live, Mr. Wexler? A. I hapben to live 
in a part of Long Island called Woodside, about a 

1715 mile and a half from the 59th Street bridge. 

Q. In that location do you experience any interfer¬ 
ence? A. I do at present. 

Q. Just tell what it is. A. There are two stations, 
WGBS—at least it was WGBS before they changed the 
letters; I think it is 250 watts, and that is about two miles 
air line from my home. There is another station, WWRL, 
about a mile or a mile and a half from my home, a station 
of 100 watts. I get this peculiar phenomenon from them. 
Incidentally, may I say in passing that I am informed that 
that phenomenon exists right here in Washington; I am in¬ 
formed by an engineer to that effect. 
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Q. Does the location of a station on the dial, we will say, 
between other stations of a greater wattage have any effect 
on receptivity? A. I do not quite get your question. 

Q. I will strike that question. Is the receptivity affected 
in any way by reason of the location of the station that you 
are listening to if between, we will say, higher power sta¬ 
tions? A. It certainly is. If there is a high power station 
on either side not separated by a sufficient kilocycle spread, 
and the station you wish to receive is one of lower power, 
you can anticipate overlap due to adjacent channel sepa¬ 
ration. That is not this peculiar phenomenon that I men¬ 
tion, but just broadness, that the two strong stations come 
in and squeeze over the middle one and you do not 
1716 hear the station in between. 

Q. Are you familiar with the location of WPCH 
on the dial as regards other stations on either side of it? 
A. Yes. 


Q. Just state what you know about WPCH's location and 
the stations adjacent thereto. A. 'WPCH is on 810 kilo¬ 
cycles; 50 kilocycles below that, or 860, is WABC, and 50 
above it is WJZ, 760 and 860 respectively. 

Q. Do those stations have any effect on the receptivity of 
programs of a station on 810 kilocycles? A. They would 
in the Xew York area. 

Q. To what extent would you say ? A. Well, you have 
got to qualify! that by saying it depends just about where 
you are; but in general you can assume that reception will 
be spoiled. 

Q. To bring in a program on the 810 kilocycle channel 
would it be necessary to give the full power on your re¬ 
ceiving set to bring it in? A. That, again, depends upon 
where you are listening; but in general you have got to turn 
your volume up, because WPCH is rather weak. 

Q. I am asking you as a layman unfamiliar with the tech¬ 
nical end of it, asking you as a man that listens. Having 
brought that particular station in with the full power that 
you can get from your receiving set, what would be the re¬ 
sult ? A. That you would hear both the other stations. 

Q. That is, you would get what I know as a hum- 
1717 ming or a whistle or heterodyne or whatever it is 
they call it? A. No; just overlap. 

Q. If you then reduced your power so that you tuned out 
the interfering stations, would the reception of the station 
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that you want to get be what you would call good reception? 
A. In general I would sav no. 

Q. How do vou receive at vour home or wherb vou live 
on Long Island, Station WPCH? A. Very poorly in com¬ 
parison with the others. 

Chief Examiner Yost: Have you listened to WPCH any¬ 
where else in the city? 

The "Witness: I have. 

Bv Mr. Jovce: 

Q. Have you tuned in on WYNC or WMAC on either 
channel at your home in Long Island? A. I have. 

Q. What is the reception that you have gotten? A. 
Very good. 

Q. Is it comparable with that of the higher power sta¬ 
tions? A. It certainly is. It is as strong as, if not stronger 
than most of the others that have been mentioned here. 

Q. I might ask you this. Mr. Wexler, your business at 
the present time is that of a consultant? Is that what 
you said? A. No; I have done consulting work iii the past 
six months by request. I am rather well known in the 
radio designing field, and the word comes to me that 
1718 So and So would like to see me with reference to 
a specialized design. For example, in the last few 
months I designed a combination long and short wave job, 
a superheterodyne converter which allows the average re¬ 
ceiver to receive short waves, that is, police waves, and 
all the way down to 20 meters. Rather than buy a special¬ 
ized set you can put this attachment on any set, your pres¬ 
ent home set, and get short waves. We used to gel: France, 
England and Italv almost everv afternoon. 

Q. That is just what I want you to convey to the Ex¬ 
aminer, your knowledge more as a listener-in, j and the 
designs that you have made, or, we will say, the sets that 
you have built from the standpoint of listening in so that 
the listener-in can derive all the benefit it is possible to 
derive from radio broadcasting, and I want vou, if vou 
have not so stated, to convey to the Examiner just exactly 
those particular points. A. May I make myself clear, that 
a receiver can be everything you thought it might be after 
it is built; but the ultimate aim is to receive in the home, 
and you have got to try it in the home, on the air, to find 
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out if it is any good. Often times we have found that a 
set in the laboratory is wonderful. For example, I hap¬ 
pened to take a particular receiver to Los Angeles. In 
the laboratory it was fine; in New York it was good, but 
out there you could not use it for a particular reason, that 

out there there were so manv antennas—I understand tliev 

* • 

are all moving out now, but they were right in the back 
vards of the citv and vou could look out of vour hotel 
window and count twenty broadcast antennas, and that 
made the conditions peculiarly bad. You had to 

1719 have a wonderful receiver to get reception. 

Chief Examiner Yost: What is your present employ¬ 
ment ? 

The Witness: I am now developing direction finders for 
airplanes, aero-marine work, and precision instruments. 
Chief Examiner Yost: On vour own account? 

The Witness: On mv own account. 

Bv Mr. Joyce: 

* * 

Q. Was all the testimony that you have given based on 
your knowledge acquired as a designer only and on sets 
as heretofore designed bv vou? A. That is right. 

Q. For the purpose of the listener ? A. That is right. 

Q. And on no tests or anything made in connection with 
those channels? A. That is right. As a resident of New 
York City I am directly affected. 

Q. Did I or did I not tell vou to confine vour testimonv 
to that and not based upon tests made on these channels? 
A. Positivelv. That is one reason we had this discus- 
sion- 

Q. Did I instruct vou to be verv careful that vou did 
not touch on any class of testimony that might be con¬ 
nected up with tests of any description made on these 
channels? A. You certainly did. 

Q. I am leaving it solely to you, as I have no knowledge 
of radio engineering or anything of that description. I 
am asking you questions based on my knowledge 

1720 only as a listener. 

Mr. Weisman: It is perfectly silly to qualify a man as 
an engineer and then ask him to base his opinion as a 
listener. 
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Mr. Joyce: I am having it stated on the record what I 
requested him to do. 

Mr. Weisman: But you qualified him as an engineer, to 
start with. 

Mr. Joyce: In order to show- 

Mr. Weisman: To show he was an engineer.j 

Mr. Joyce: No; I wanted to give the background of this 
man. That is all. 

Cross-examination on behalf of WMCA ar d WPCH. 

i 

By Mr. Spearman: 

Q. Mr. Wexler, where is your laboratory? A. At pres¬ 
ent I have the facilities of Freed-Eiseman Company; also 
of two other companies in New York. 

Q. Your work is limited to the design, in the main, of 
receiving sets? A. And the necessary appurtenances. 

Q. In following up the design of radio receiving sets 

vou confer from time to time with other engineers? A. I 

certainlv do. 

* 

Q. And you are acquainted with what the standard prac¬ 
tice in separation and selectivity and sensitivity and power 
overload and all those features are that are connected with 

radio receivers? A. I don’t know what von mean 

% 

1721 by standard practice, Mr. Spearman. 

Q. Do you know the standard practice in measur¬ 
ing and determining the sensitivity, selectivity, power 
overload and fidelity of a radio receiver? A. I certainly do. 

Q. You said a while ago that the higher the frequency 
the more sensitive the set was, did you not? A. general. 

Q. And by being more sensitive, you mean thjit every¬ 
thing else being equal you can receive a signal a high 
frequency, a given signal, where it would be so low that 
you could not receive it on a lower frequency? A. I did 
not sav that. 

Q. But is not that the meaning of what you said? Is it 
not possible for you to receive, because of the sensitivity 
of a radio receiver, a signal on a high frequency that you 
could not receive, because the sensitivity of the set is less, 
at the low frequency? A. That is right. 

Q. The higher frequencies are those which with the lower 
order of signal strength can be listened to wh^re they 
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could not be under the same conditions on a low frequency? 
A. That is possible; yes. 

Q. And that advantage in this particular case is on the 
810 channel? A. Slightlv. 

Q. And the simple meaning of that is that, everything 
else being equal, if those stations operate with the same 
power, the average radio receiver at a distance from 

1722 WPCH could receive WPCH with a good signal, 
whereas if that same order of signal was being de¬ 
livered on frequency 570 you could not receive it. Is not 
that so? A. If the field strengths were equal you would 
receive the higher frequency slightly better. 

Q. And at times you would receive the high frequency 

when you could not at all receive the low frequency? A. 

I have got to qualify that with field strength. 

Q. And if it is a field strength that cannot be received 

on 810, is it not possible that it can be received on the 

higher frequency and yet be just low enough so that it 

would not be along with anv station at all on the lower 

frequencies? A. That is possible. 

Q. And that advantage in this case is entirely with the 

810 kilocvcle channel, since that is the higher of the two 

frequencies? A. Very slight. 

Q. Mr. Wexler, you know the difference between a square 

law detector land a linear amplifying system detector, do 

vou not? A. Yes. 

•> 

Q. Old fashioned radio receiving sets used what was 
known as the square law detector? A. That is right. 

Q. And the signal amplified into the loud speaker was 
inverse to the signal strength- A. Directlv as the 

O O v 

square. 

Q. In other words, if you had an interfering signal 

1723 on a channel, that we will call the interfering station, 
and vou were trving to receive another station, 

would not the signal of the station vou were trving to lis- 
ten to be amplified in direct proportion to the signal 
strength of the station received at the point where you 
were hearing it? A. So would the interfering station. 

Q. How long has it been since the square law detector 
svstem has gone out of use in this countrv and is no longer 
being used? i A. May I qualify that statement? 

Q. I will ask you this, so we will not have to qualify it. 
Is it not a fact that no receiver manufactured in this coun- 
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try is now or has for the last several years used the square 
law detector system? A. I would say, several years. 

Q. It has been several years, has it not? A. Since 1930. 

Q. What radio receiver manufacturer of any conse¬ 
quence made any number of receivers of any consequence 
in 1930 using the square law system of detection? A. I 
should sav, verv few. 

Q. Not one of them that spells a popular priced set that 
the average man would recognize by its trade name; is 
not that so? A. Probably so. 

Q. Atwater Kent did not use it? A. That is right. 

Q. Pliilco did not use it? A. No. 

1724 Q. Majestic did not use it? A. No. 

Q. And none of the other so-called populhr brands 
of radio receivers? A. That is right. 

Q. All of those manufacturers were using the linear 
system of detection, or else were building superheterodyne 
receivers? A. Shall we go into that? No C bias detection 
is as good as- 

Q. Is it not a fact that for several years the receiver 
manufacturers in this country who sell radio receivers in 
any quantity whatsoever have been using the linear de¬ 
tector system? A. It is not a linear detector. It is a so- 
called linear detector. If vou want to modifv it and call 
it “C bias detector”, I will agree with you. 

Q. It is a modified linear detector? A. It is a C bias 
detector. 

Q. That kind of receiver is designed so as to Eliminate 
more interference than vou would otherwise elihiinate if 

%r 

you were using the square law system of detection? A. 
That mav or mav not be so. 

•> v 

Q. The principle is to eliminate a higher degree of in¬ 
terference or to bring in a less degree of interference? A. 
That is right. 

Q. Are you acquainted with the recognized practice of 
engineers in this country using an average receiver ? First, 
I want to ask vou what kind of a receiving set vou 

1725 would call the average receiver? A. It so happens 
that I made tests on 18 receivers, which I under¬ 
stand from good sources of information are part of the 
thirty sets that the Federal Radio Commissioners have 
based their figures upon. I have got a list of them right 
here. 
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Q. Just give us one that you consider as typical. A. I 
will give you the whole list. 

Q. No; just one out of the 18 that you would consider as 
representative and typical of the eighteen. A. Majestic. 

Q. Have you measured the selectivity of the Majestic 
radio receiver with varying powers and varying interfer¬ 
ence, various signal strengths, and separations of 50 kilo¬ 
cycles, and attempting to exclude what might be termed the 
interfering signal, separated by 50 kilocycles? A. Yes. 

Q. How much stronger than the signal you desire to hear 
must the interfering signal be if you get cross talk with a 
50 kilocycle separation? What do your measurements show 
on that? First, tell us how vou measured it. A. Mr. 
Spearman, may I say right now that you are leading into 
a rather delicate phase. You are measuring 50 kilocycles. 
The answer to that question might possibly cause—well, 
let us forget about it. The Radio Commission engineers 
are working under great handicaps. I know what they are 
up against, and I will not attempt in any way to cast any 
reflections on them, so I will not answer the question in 
regard to 50 kilocvcles. 

1726 Q. You refuse to answer my question? A. Yes. 

Mr. Joyce: Based on the statement you just made? 

The Witness: Yes. 

Mr. Joyce: I do not think the Federal Radio Commission 
will take any exception to an answer that you might give. 
It might enlighten them. 

Mr. Spearman: They have been hunting information. 

The Witness: Thev know it as well as I do. 

By Mr. Spearman: 

Q. You refuse to answer that question? A. I do. 

Q. You said you had been listening in to WPCH at your 
home ? A. Yes. 

Q. Have you visited the radio station? A. No. 

Q. You do not know what kind of a system of antenna 
it has ? A. I do not. 

Q. You did sav vou had a lot of studv with Mr. Iveneallv 
with regard to the Keneallv-Heaviside layer? A. That is 
right. 

Q. And Mr, Keneally’s studies which were imparted to 
vou show that the Keneallv-Heaviside laver reflected the 

%> • • t 

sky wave, that it varied in height and caused fading and 
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features of that character with regard to the ground wave 

and skv wave? A. Yes. 

* 

Q. Mr. Wexler, have you ever made any study of 

1727 antenna systems for transmitting stations, and did 
you ever construct an antenna system for a broad¬ 
casting station? A. No, sir. 

Q. You never did? A. No, sir. 

Q. So you have no personal knowledge of what the effect 
on transmission would be of any given type of aerial sys¬ 
tem—no personal knowledge? A. No personal knowledge; 
no. 

Q. You do know, however, that it is a generally accepted 
matter among all men who have the slightest acquaintance 
with radio that antennas to a large extent govern transmis¬ 
sion? A. Positively. 

Q. You know, as a matter of fact, that a vertical antenna 
that would throw a large amount of its energy into the sky 
wave would take just that increase in sky wave away from 
its ground wave signal strength, would it not? A. Vertical 
antennas do not throw any appreciable sky wave. 

Q. Did you ever listen to WABC out on the Pacific coast? 
A. We are talking about broadcast coverage, Mr. Spear¬ 
man, if we may limit it to that. 

Q. You brought it up voluntarily. Did you evei listen to 
WABC on the Pacific coast? A. No. 

Q. Do you know where it is? A. No. 

1728 Q. It is in Wayne Township, in New Jersey, just 
outside of New York City? A. Yes. 

Q. Don’t you know it is a matter of common knowledge 
that it has a vertical antenna? A. Yes. 

Q. And don’t you know that it is a matter of common 
knowledge that since the Atlantic Broadcasting Corjipanv in¬ 
stalled that vertical antenna it now covers the Pacific coast 
better than it ever did with a horizontal antenna? | A. I do 


not know that. 

Q. Have you heard that statement made by the engineers, 
and have you not read articles published to that effect in 
recognized journals of radio? Is not that so? A. Maybe. 
I do not know it of my own knowledge. 

Q. Do you read the proceedings of the Institute of Radio 
Engineers and other recognized magazines? A. I do. 

Q. Don’t you know, as a matter of fact, that articles 
have been published in which those statements w^re posi¬ 
tively made? A. I don’t know that. 
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Q. You did not read those articles? A. I did not read 
those articles. 

Q. If WABC is being received now on the Pacific coast 
with greater signal strength than it was when it used the 
horizontal antenna, a flat-top horizontal antenna, then your 
answer is just diametrically opposed to that statement ? A. 
Yes. I contend that a horizontal antenna will give 

1729 vou greater skv wave and the vertical antenna greater 
ground wave. 

Q. What have you to say about one that is set up at an 
angle half way between a horizontal and a vertical antenna, 
based on your studies with Mr. Keneally? A. You might 
get any effect, depending upon the size and shape of the 
antenna. 

Q. The 810 kilocycle channel is the one occupied bv 
WPCH, it it not? A. It is. 

Q. Do you know what station in the New York area or 
around the New York area is on any channel within 50 
kilocycles of that? A. Within 50? 

Q. Yes. A. No. 

Q. Which channels are 50 or higher? A. WABC, 860; 
WJZ is on 760; WOR is on 710. 

Q. WOR is a hundred kilocycles away? A. That is right. 

Q. Do you ggree with the statement made by Mr. Brim- 
berg yesterday that you can get WOR in the background 
of any station received in New York? A. In his location; 
positively so. I have heard it. 

Q. So it makes no difference what frequency you are on, 
you are going to get WOR mixed up with it ? A. In his 
particular location; yes. 

Q. That eliminates WOR, does it not? A. Yes. 

Q. Mr. Wexler, how far is it from the metropolitan 

1730 district of New York and the highly populated sec¬ 
tions of the city of New York to the location of the 

transmitter of Station WJZ? A. About 25 or 30 miles, I 
should saw 

Q. How far; is it from there to the transmitter of Station 
WABC? A. Approximately ten miles—seven or nine or 
possibly less. It is in Wayne Township. 

Q. Only ten miles away? A. Yes; just outside of Pater¬ 
son, and Paterson by air is about seven or eight miles. 
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Q. And it is in what direction from Paterson? A. Far¬ 
ther west—northwest, I believe. 

Q. It is about 8 or 10 miles from Paterson, is it not? A. 
That I don’t know. 

Q. You do not know where WABC is, do you? A. No; I 
have never seen it. It is in Wayne Township. 

Q. How big is Wayne Township? A. A small pface, from 
what I have heard. 

Q. Take WJZ: you know where its transmitter is, do 
you not? A. I have never seen their transmitter either. 
I have been in Boundbrook. 

Q. You know where Boundbrook is, then? A. I know 
whereabouts it is; yes. 

Q. You are a radio receiver designer? A. Yes. 

1731 Q. And you do a lot of listening? A. Yes. 

Q. And make field strength measurements? A. 
I have made field strength measurements. 

Q. Is not that essential to tell what a receiver is going 
to do, that you know something about the strength of sig¬ 
nal? A. It is part of the conditions. 

Q. Have you ever measured WJZ’s signal strength in 
New York? A. Yes; I have. 

Q. What did you find? A. As I remember, it was 75 
millivolts. 

Q. Where did you make that measurement? A. It hap¬ 
pened to be over in Brooklyn in the old Freed Eiseman 
factory before they moved. I have not measured it lately. 
Q. They are much farther away now? A. I think so. 

Q. You have made a lot of field strength measurements 
and done a lot of listening. What would you say the signal 
strength of WJZ would be in the metropolitan arj^a, based 
on your experience and knowledge and the field strength 
measurements you have heretofore made—in the metropoli¬ 
tan area where it is highly populated? A. About 10 milli¬ 
volts per meter. That is just an engineering guess. 

Mr. Jovce: WPCH he has not measured because he has 
not been requested to measure it. He is ispply tes- 

1732 tifying as a listener and as a designer of radio sets. 

Mr. Spearman: That is all I am questioning him 

about. 


65—5695a 
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By Mr. Spearman: 

Q. What would you say the signal strength of a 500-watt 
station operating with an efficient antenna system on 810 
kilocycles would be at those same places if located at the 
place where WPCH is now? A. What would be the field 
strength at my particular home? 

Q. The same place where you figured 10 millivolts for 
WJZ. A. I would say, a little higher than 10 millivolts 
per meter. 

Q. Have you listened to WABC since it moved out to 
Wayne Township? A. Yes. 

Q. From your actual listening how does its signal com¬ 
pare with the signal of WJZ under present conditions? A. 
WABC against WJZ? 

Q. Yes. A. WABC is a little louder, I believe. 

Q. How much louder, would you say? A. It is hard to 
tell loudness bv listening to it. I have not made anv meas- 
urements since they moved. 

Q. Can you not approximate? Would you say it is 20 
or 10 per cent higher? A. It is just a guess, and a guess 
is not of much value. It might be 15 millivolts. 

Q. It would not be over that, would it ? A. I don’t 
1733 know. 

Q. You don’t believe it would, do you? A. It is 
just a guess. 

Q. You are an expert. 

Mr. Joycen Sure, he is an expert, but he says “I don’t 
know. ’ ’ 


By Mr. Spearman: 

Q. Based on your statement that the 810 kilocycle sta¬ 
tion with 500 watts power and with an efficient antenna 
system would deliver, you said, a higher signal strength 
than WJZ, and that WABC is slightly higher than WJZ, 
and would give 15 millivolts, that would make within that 
metropolitan area the relative order of signals of the three 
stations approximated the same, would it not? A. You 
asked me as to WJZ, WABC and WPCH? 

Q. Yes. You said that WJZ was about 10 millivolts, that 
the S10 channel would be slightly higher, and you said 
WABC would be slightly higher than WJZ. Based on that 
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there would not be a difference in range of from 20 to 25 
per cent from the lowest to the highest, would thei^e? A. It 
is perfectly possible. 

Q. In other words, if you were trying to tune in a station 
on 810 kilocycles, based on these statements you have just 
made, the closest station in the metropolitan district to 
you would be either WJZ or WABC, and their signal 
strength would be approximately the same as on the 810 
channel? A. That is for one particular location. 

Q. I asked you for one that was typical. A. It is 

1734 not at the center of population. Where I live, which 
is about the center of population of New York City, 

those conditions would not hold. 

Q. Where do you live? A. Woodside, Long Island. 

Q. What direction is that from WNYC? A. Northeast. 
Q. And what direction is that from where WPCH is 
now? A. Either directly east or possibly a little northeast. 
I believe it is a little northeast. 

Q. WNYC and WPCH are both closer to you than either 
WABC or WJZ. A. That is right. 

Q. Do you want this record to show that under those 
conditions you could not tune in on the 810 kilocycle chan¬ 
nel, with the signal strengths such as you have mentioned 
and with the relative order such as you have stated, without 
getting cross-talk and demodulation from a station 50 kilo¬ 
cycles away? A. At my home I would get interference 
from those two stations. 

Q. What stations do you get interference with r ow when 
you try to hear WNYC? A. A little bit of WGI&S and a 
little bit of WWRL. 

Q. Do you have that condition now? A. It is very, very 
little. 

Q. This other would be very, very little too, woujd it not? 
A. 1 don’t think so. I think it would be higher, 

1735 because they are more powerful stations. 

Q. Do you know what frequency WWRL operates 
on? A. Yes. 

Q. What is it? A. 1500 kilocycles. 

Q. What is its power? A. A hundred watts. 

Q. What about WGBS which is now WINS? A. I think 
it is about 1160. 

Mr. Weisman: 1180. 
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By Mr. Spearman: 

Q. That is a separation of how many kilocycles between 
570 and these stations? A. The difference between 1180 
and 570 and the difference between 1500 and 810. 

Q. In other words, between 570 and WWRL would be 
730 kilocycles? A. Yes. 

Q. And you say that a hundred watt station 730 kilo¬ 
cycles away from the one you are listening to interferes 
with WABC and IVJZ when you listen in? A. That is 
right. 

Q. If that is so on 100 watts and with a 730 kilocycle 
separation, is it not impossible to operate a station any¬ 
where between 570, or on 570, and 1500 kilocycles and not 
get interference with any station up there? A. That is not 
because of the frequency separation. It is this peculiar 
phenomenon that I mentioned. 

Q. That peculiar phenomenon, if it holds true for 
1736 570 to 1500 kilocycles, would hold true for all fre¬ 
quencies intervening, frequencies that were that 
close or closer? A. Yes, depending upon the power of the 
desired signal. 

Q. So that in the City of New York you have not got a 
single station that vou can listen to at vour home without 
getting somebody in the background and getting interfer¬ 
ence at this present date ? A. It is present, but very little, 
because those stations are rather powerful. If they were 
weak, comparable to AVWRL, naturally the interference 
would be greatlv augmented. 

Q. If you had two transmitters located at the same place, 
both of them operating with the same power, one of which 
was operated on the frequency 570 kilocycles and the other 
on S10 kilocveles, and vou wanted to receive those stations 
at your home, what would you expect to get in relative sig¬ 
nal strength from the two stations? How would the signals 
from the two compare? A. Two stations, one on 570 and 
one on 810, both of the same power? 

Q. And at the same location. A. I would expect to get 
the 570 kilocycle station, all other things being equal, a 
little better. 

Q. How much in percentage? A. I can guess at it. Mr. 
Brimberg can tell you accurately. 
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Mr. Joyce: You are on the stand now. Leave ]^Ir. Brim- 
berg alone. 

1737 Mr. Spearman: Yes; he has had his day. 

The Witness: I am not testifying as a transmis¬ 
sion expert. 

By Mr. Spearman: 

Q. No; I am asking you as a listener and receiver ex¬ 
pert. A. Well, possibly 20 percent greater. That is just 
a guess. 

Q. Did vou ever go out and make anv tests with your 
ear and then make those tests with precision instruments 
to determine how accurate your hearing was? A. The ear 
is rather insensitive to small changes- 

Chief Examiner Yost: Your answer is not responsive. 
The question was, Have you ever done that? 

The Witness: No; I have never done that. 

By Mr. Spearman: 

Q. So your 20 percent is a guess made without test to 
back it up? A. That is right. I said it was a guess. 

Q. Mr. Wexler, is it not a fact that within a limited 
space, where space is limited and crowded, the higher the 
frequency, the more efficient antenna system—ih other 
words, put it this way: the lower the wave length the more 
room it takes to put up an efficient antenna system. That 
is so, is it not? A. That is right. 

Q. Then is it or is it not a fact that when you have a 
limited area in which to construct an aerial, you can con¬ 
struct an aerial with higher efficiency for a higher 

1738 wave length than you can for a low wave length, on 
account of that very answer that you have ju&t given 

me? A. I don’t know. 

Q. How did you know the answer to the question I asked 
you just before that? In other words, the answer to both 
those questions would be identically the same; if ^es was 
the answer to one it would be yes to the otheri A. I 
thought your first question was relative to the fact that the 
antenna height was lower in one case than it would be in 
the other, so that it is easier to construct an antenna for 
higher frequencies than for lower frequencies. I under¬ 
stood that was the gist of your question. 
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Q. That is right. The fundamental antenna on any wave 
length bears a direct relation to the wave length itself, does 
it not? A. That is right. 

Q. If it is a full wave length antenna, it is a full wave 
length in meters that the station is transmitting on? A. 
Yes. 

Q. And if it is a quarter wave, it is a quarter of the wave 
length that the station is transmitting on in meters? A. 
That is right. 

Q. So that if you have a limited space within which to 
construct an antenna, is it not a fact that in any crowded 
conditions you could build a more efficient antenna in that 
limited space for a higher wave length than you could for 
a lower wave'length? Is not that the question 1 asked you 
a while ago? A. I didn’t get the word “efficient.” 

1739 I will have to answer it differentlv. I thought bv 

“efficient" vou meant mechanicallv efficient. If vou 
• * •• 

want to use it in that sense I will agree with it. If you want 
to use “electricallv efficient” I should sav the answer is no. 

Q. Is it not a fact that the electrical efficiency of an 
antenna system depends upon its mechanical design 
largely? A. And frequency. 

Q. And on the frequency? A. That is right. 

Q. And if i you have an antenna that is designed me¬ 
chanically perfectly and you put the same amount of 
energy into that antenna, and you have another one operat¬ 
ing from the same station that was built under crowded 
conditions, would vou not get a higher efficiencv from the 
one that was mechanically perfect than you would from 
the one that had to be built under crowded conditions? 
Does it not naturally follow as a matter of course? A. For 

the same freouencv? 

▲ » 

Q. Yes. A. Yes. 

Q. And if it follows for the same frequency, is it not a 
fact that in response to the question I asked you a while 
ago, you also said that in a limited space and under crowded 
conditions it 1 was possible to build a more mechanically 
perfect antenna for a high wave length than for a low wave 
length in a given space? A. An open space, for instance? 
Q. Yes. A. Yes. 

1740 Q. If you have only a limited space within which 
to construct an antenna, can you not do a better 
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mechanical job in constructing a mechanically perfect 
antenna for the higher wave length than you could pos¬ 
sibly do it for the lower wave length? A. For the lower 
than for the higher? 

Q. Yes. A. You can do it easier for the lower wave 
length. You could do it more readily for the lower than for 
the higher wave length, since antenna lengths- 

Q. Do you not have it just reversed? A. I thought that 
is the way you asked the question. I am sorry. 

Q. In other words, it does not take as much space to get 
an efficient antenna system in for a higher wave length than 
for a lower wave length. Does not length govern to a cer¬ 
tain marked degree the efficiency of an antenna? A. It is 
onlv one of the functions. 

Q. Is it not one of the paramount functions? A. I would 
not say paramount. It is an essential. 

Q. You admit that it is essential? A. Yes. 

Q. Just answer this one question, and we will forget that 
there ever was an antenna. Can you not construct, if you 
have that limited area, an antenna fundamentally fitting 
a high wave length in less space and more perfectly me¬ 
chanically than you could in the same space for a low wave 

length- A. You don’t mean that. You mean it 

1741 is easier to do it for a lower wave length; and vou 
bawled me out for answering the question wrong. 
You can make it easier for the low wave length. It is not 
as long. If you are limited in space you would want to 
use a low wave length if you could. 

Q. How many meters long would a half wave antenna 
for 570 kilocycles be? A. About 530 meters. You multi¬ 
ply that by 3 point something and divide by one hglf. 

Q. And for 810? A. You figure 810 in meters a^id multi¬ 
ply it by the conversion factor from meters to feet and 

divide bv 2. 

* 

Q. And you have a longer antenna for 570 kilocycles 
than you do for 810? A. That is the point I was making. 

Q. And the very point I am making is that you can get 
the 810 kilocycle antenna in a less space than you can the 
570. A. That is positively so. 

Q. All right. We have finally got it. You hiard Mr. 
Brimberg testify, did you not? A. Some of it. 

Q. Did you hear him when he made the statement that the 
absorption of the energy from WNYC which wasj emitted 
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from the antenna was about one third of the power, be¬ 
cause of the- 

Mr. Brimberg: You had better refer to the record. 

By Mr. Spearman: 

Q. Did you hear him make the statement about one third 
of the power transmitted into space by WXYC was 

1742 absorbed and dissipated in the immediate vicinity 
of the transmitter? A. Xo. 

Q. If that is so, that would make that station transmit 
with a power output comparable to one that was trans¬ 
mitting without this high absorption at less than the rated 
power of the transmitter? A. Yes. 

Q. Or one third less; and if that is so—and you said that 
the difference you would expect between 810 kilocycles 
and 570 kilocycles would be about 20 per cent—how in the 
light of Mr. Brimberg’s testimony that one third of the 
energy transmitted into space by WXYC is dissipated and 
lost, do you account for the fact that you cannot hear 
WPCH wliein the difference anticipated would be only 20 
per cent ? A. That is rather a long question. Can I have 
it again ? 

Q. Maybe I can state it shorter. 

Mr. Joyce: Of course, Mr. Spearman, you appreciate 
the fact that this witness testified on direct examination 
nothing in regard to transmitting, that he confined his 
testimony solelv along the lines of a man who is building 
receiving sets and has been interested primarily, or you 
might say only, in receptivity. Xow you have led him far 
afield from that which he testified to on direct examination. 
But I do not care. 

By Mr. Spearman: 

Q. In answering my questions, Mr. Wexler, please 

1743 limit your answers to your knowledge as an expert, 
on design and construction of radio receivers and 

on your actual experience as a listener. Xow do we under¬ 
stand each other? A. If I did I would not answer tho 
question. I would say I do not know. 

Q. Let us see if you don't- 

Mr. Joyce: He has ans’wered your question. 
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By Mr. Spearman: 

Q. You have listened to stations that were transmitting 
with 500 watts? A. Yes. 

Q. You have listened to stations transmitting with less 
than 500 watts? A. Yes. 

Q. And you have listened to stations that vfere trans¬ 
mitting with 750 and 1,000 watts? A. Yes. 

Q. If you take one third of the power transrrtitted by a 
500-watt station, vou as a listener know about what vou 
are going to get compared with what you would get if it 
were transmitting without that loss of one third? A. Yes. 

Q. If. then, you are getting only two thirds ofj 500 watts 
power at your home, from WNYC now, and the | difference 
between what you would expect on 570 and 810 |is only 20 
per cent, and WPCH operates on 500 watts, he 
explain the fact that you receive WPCH poor! 
home? A. As a listener I do not explain 

1744 know it is weak. I would have to go into 
sion phenomena if I did explain it. 

Chief Examiner Yost: We will take a recess 
in this room. 

(Whereupon, at 12:30 o’clock p. m., a recess jvas taken 
until 1:30 o’clock p. m.) j 

1745 After Recess. 

The hearing was resumed at the expiration of the recess, 
at 1:30 o’clock, p. m. 

Whereupon Charles Russell Wexler, the witness on the 
stand at the time of the taking of recess, resumed the stand 
and testified further as follows: 

Mr. Spearman: There is only one question I desire to 
ask Mr. Wexler in addition to those I have askejl him. I 
have been trying to secure a graph. I can get that in a few 
minutes. I do not have it right now. If it will expedite 
matters, Mr. Joyce might go ahead. 

Chief Examiner Yost: Mr. Joyce, have you an 
questions of this witness? 

Mr. Joyce: Have you finished with him, Mr. Shearman? 

Mr. Spearman: Except for getting this graph. | 
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Mr. Joyce: Just a question on this graph? 

Mr. Spearman: That is all. 

Mr. Joyce: What is that? Is the graph likely to lead off 
on a tangent, into other fields? 

Mr. Spearman: No. I will tell you what the graph is. 
It is a measurement of a Majestic receiver. 

Mr. Joyce: You are just going to ask him one question 
on that ? 

Mr. Spearman: I am going to ask him to limit it purely 
to the graph, showing the fidelity, power overload, sensi¬ 
tivity and selectivity of a Majestic Radio broadcasting 
receiver. 

Mr. Jovce: Then, do vou want his answers there 

1746 to apply to all—I think, if I recollect his testimony, 
it was to the effect that he picked the Majestic out of 

numerous others. 

Mr. Spearman: As being typical. 

Mr. Joyce: Typical, or not. 

Mr. Weisman: If he wants to take another one, we will 

get the graph for the other one. 

Mr. Spearman: Yes. We will get any graph he wants. 

Mr. Jovce: Is that satisfactorv to the witness? 

• « 

The Witness: Yes. I can give the Majestic, if you wish. 
Mr. Joyce: I have only a few questions I desire to ask. 
There is nothing I have to ask that is technical. 

Redirect examination. 

Bv Mr. Jovce: 

Q. Mr. Wexler, Mr. Spearman has asked you many ques¬ 
tions, technical and otherwise. The proof of whether the 
location of a station on the dial is better or worse than 
another location, is the receptivity, is it not? A. That is so. 

Q. If the adjoining stations on the dial were of less 
power, would the reception of WPCH be better? In other 
words, if WABC did not have the power that it has, the 
reception of WPCH would be better ? A. You will have to 
qualifv what vou mean bv “ better”. It would not be 
stronger, but it might come in without interference. 

Q. Yes. A. Yes; insofar as that is concerned. 

Q. The listener would get better results on tuning 

1747 in? A. That is right. 

Q. So that, by reason of the location of WPCH on 
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the dial, its reception is more or less interfered with, or 
lessened, on account of the high powered stations around it 
on the dial? A. That is right. | 

Mr. Joyce: I think that is all. 

Mr. Weisman: That is all. 

(Discussion off the record.) 

Mr. Newman: I have one question. 

I 

Cross-examination on behalf of the Commission. 

• I 

I 

Bv Mr. Newman: 

Q. Was it your testimony that you disagreed with the 
Commission's engineering body, in that a 50-kilocycle sepa¬ 
ration in the same geographical location was sufficient, or 
that you did not disagree with them? A. I dij not dis¬ 
agree. I refused to argue his question, which T bblieve was 
a moot question. 1 did not disagree with the Commission's 
engineers. 

Q. Then, your answer cannot be taken to indicate that 
you disagree, that a 50-kilocvcle separation is sufficient? 
A. 1 did not disagree with that. 

Q. Do you agree with it? A. I will agree, for| example, 
at 570 kilocycles—that is where the issue arosel—on that 
50-kilocycle separation, I fully agree with the Cojnmission. 

Bv Mr. Weisman: 

* 

Q. How about 810? Do you disagree with the 

1748 Commission there? A. The Commission- 

Q. Do yon agree with the Commission there? A. 
I cannot answer that way. 

Q. In the same way that you answered with respect to 
570. A. The Commission specifies a 50-kilocycle separa¬ 
tion, average. That is the only way I can answer that. 

Q. Evervbodv understands that. You answered Mr. 
Newman's question by saying that you agree with the Com¬ 
mission insofar as the 570 kilocycle channel is concerned. 
Now, I ask you whether you agree or disagree with the 
Commission with respect to the 810 kilocycle channel. A. 1 
agree with the Commission on the 810 kilocycle channel. 

Mr. Weisman: That is all. 
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Bv Mr. Newman: 

* 

Q. What was the question you refused to argue, or what 
did you understand the question to be? A. Take a fre¬ 
quency, and take 50 kilocycles off that frequency, and it was 
about to lead into that thing, and I told him I did not care 
to discuss it. I did not say at any time I disagreed with the 
Commission. 

Q. To summarize the testimony you have given, Mr. 
Wexler, is it your opinion that your testimony would indi¬ 
cate that the use of 810 would be a considerable disadvan¬ 
tage over the use of 570, in New York? A. That is right, 
Mr. Newman. 

Q. To further summarize and give a concise answer, the 
relative difference between the two stations, as to 

1749 value, from the broadcasting standpoint, is what? 

How much do thev differ? A. As thev exist at 

• * 

present? 

Q. Yes. A. Based on my own knowledge, that is, under 
present conditions, there is a marked difference, possibly, 
in the ratio of 50 to 1. 

Bv Mr. Weisman: 

Q. How much ? A. If you could give figures. One gives 
good service where I am, and the other renders poor 
service. 

Q. What is the ratio? A. I say, you cannot give a ratio 
for that, because there is no such tangible value. 

Q. Then why did you give a ratio, if it cannot be given? 
A. I will take it back, then. 

By Mr. Joyce: 

Q. Your location has a great deal to do with it ? A. Yes. 
Q. Where you are listening? A. Yes. 

Bv Mr. Weisman: 

Q. And the antenna system has a great deal to do with 
it? A. Yes. 

Q. And the location of the transmitter has a great deal 
to do with it? A. That is right. 

1750 Mr. Jovce: I do not understand what you mean 

* * 

by the antenna system as applied to this witness’ 
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answers. If you explain what is behind the antenna sys¬ 
tem, he may be able to understand it also. 

| 

Bv Mr. Newman: 

- 

Q. Where did you say you had been doing \ L our listen¬ 
ing? A. All over. 

Q. Heretofore, have you not confined your testimony 

with regard to that to your home, or the vicinity of your 

home? A. I have made it clear, Mr. Newman, whether it 

was heard in mv home area or other areas. 

* 

Q. Do you mean by your answer that the difference be¬ 
tween the two position- is so enormous that it will apply 
to any location, no matter where it is? A. I have limited 
that to mv home. 

Q. Where is your home? A. A mile and a half from the 
59tli Street Bridge, and pretty well in the heart, or the 
center of the population of the entire City of New York. 

Q. Then, that is across the bridge, over on Loiig Island? 
A. That is right. 

Q. What is the name of the Borough or town your home 
is located in? A. Woodside, Borough of Queen^. 

Q. Is that on the way to Flushing? A. That is right. 
Flushing is off to the Northeast. 

Q. How many miles do you estimate ^hat to be 
1751 from the transmitter of WPCH? A. I sjhould say 
about three miles, air distance. 

Q. Have you ever listened to the same station, within a 
radius of three miles in anv other direction? A. I have. 

m/ 

Q. At how many different points? A. I would rather 
not go into that. That was one of the specifications—we 
have made tests. 

1 

Mr. Jovce: Confine vourself to listening. Tliat is the 
question. 

The Witness: I have listened at other points. 

By Mr. Newman: 

Q. Was it equally bad in all places? A. I refuse to an¬ 
swer, because it violates our agreement. 

Q. Have you listened to WMCA or WNYG within a 
radius of three miles in other directions than Woodside? 
A. Mr. Newman, that same provision applies. 
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Q. What is the comparison between the reception of 
WMCA and WNYC at your home at Woodside? A. I 
think that is one of the things in the same category. 

Mr. Newman: That is all. 

By Mr. Weisman: 

Q. Mr. Wexler,just so the record will be clear, the conclu¬ 
sions to which you testified were based upon facts or 
opinions entirely exclusive of actual tests, isn’t that cor¬ 
rect? A. That is positively so. 

Chief Examiner Yost: Mr. Spearman, are you 
1752 ready with your questions? 

Cross-examination on behalf of WMCA and WPCH: 

Mr. Spearman: May I add one statement to what I said 
a while ago, and that is that I want to cover one more 
radio receiver. 

By Mr. Spearman: 

Q. Mr. Wexler, I recall that in the hearings hereto¬ 
fore— 

Mr. Joyce: May I just ask at this point, Mr. Spearman, 
what are these blueprints that you have? 

Mr. Spearman: They will be explained. 

Mr. Weisman: Excuse me- 

Mr. Jovce:iLet me ask a question. Mav I see one of 
them? 

Mr. Spearman: I will tell you what they are. These 
are graphs showing the measured selectivity of various 
radio receivers, which I caused to be introduced in evi¬ 
dence heretofore before the Federal Radio Commission, 
and they have been shown to be actual measurements of 
the selectivity, fidelity, sensitivity and power overload of 
the receivers referred to. 

Mr. Jovce: Are thev vours? 

♦ • • 

Mr. Spearman: Yes. I have almost an unlimited supply 
of them. 

Mr. Joyce: I mean, are they yours, or are they the 
property of the Federal Radio Commission? 

Mr. Spearman: If- 
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Mr. Joyce: I asked the question, are they yours, or are 
they the property of the Federal Radio Commission? 

Mr. Spearman: If the gentleman desires that I be put 
on the stand to be examined, I will be gljad to take 

1753 the stand and testify to your heart’s content. 

Mr. Joyce: I am asking the question so that you 
will not have to go on the stand. 

Chief Examiner Yost: Of course it will be necessary to 
identify the graphs. 

Mr. Newman: I think that depends upon what use is 
going to be made of them. 

Mr. Joyce: He brought them in for some particular use. 

Mr. Newman: They could be fakes, for that njatter, and 
serve a certain purpose legally. 

Mr. Joyce: I do not see any objection to the question. 
The gentleman can answer whether they are his, or whether 
thev belong to the Federal Radio Commission. 

Mr. Spearman: I have no objection to answering. 

Mr. Joyce: Go ahead and tell us, then. I am jjist asking 
you the question, that is all. 

Mr. Spearman: These blueprints are blueprint^ which I, 
as counsel for the May Seed & Nursery Company, owner 
and licensee of Radio Broadcasting Station KM^, located 
and operated at Shenandoah, Iowa, caused to be introduced 
personally, myself, at a hearing before the Federal Radio 
Commission. 

Mr. Joyce: So that the ownership of them is! with the 
Federal Radio Commission? 

Mr. Spearman: They are public records, which you or 
anyone else interested in any radio case could secure by 
merely requesting them. 

Mr. Joyce: By going out and asking for them, j 

Mr. Spearman: That is all you have to do to j>*et them. 

Mr. Joyce: That is all right. I am glad jto obtain 

1754 that knowledge. 

Mr. Spearman: I think that removes an>[ insinua¬ 
tion intended. j « 

All*. Jovce: There was no insinuation intended. I was 

•* 

just asking the question, so that we would know wjiere they 
came from, that is all. 

Air. Spearman: As I said, I caused these to be introduced 
personally, myself. I secured them, and secured the at- 
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tendance of the man who actually made the measurements, 
under the practice adopted by the Institute of Radio Engi¬ 
neers, and approved by the Radio Manufacturers Associa¬ 
tion. I accept the condemnation, if any, of being the father 
of the idea of producing them and introducing them in evi¬ 
dence. 

Mr. Joyce: An exception is noted on the record. 

Mr. Weisman: To what? 

Mr. Spearman: To what? 

Mr. Joyce: You said you excepted. 

Mr. Spearman: I said I accept the responsibility. 

Mr. Joyce: I thought you said “excepted”. 

Chief Examiner Yost: Let us get along with the hearing. 

By Mr. Spearman: 

Q. You qualified as a radio receiver designer and expert 
on radio receivers, and said vou had familiarized vourself 
with a lot of receivers? A. Yes. 

Q. It has been testified here, by men who have measured 
numerous radio receivers heretofore, that one of the most 
lion-selective sets on the market was the U. S. Radio Re¬ 
ceiver. Are you acquainted with that receiver? A. 
1755 Not from personal knowledge. 

Q. You know its reputation for selectivity as an 
expert, do you not ! A. I have seen characteristics of the 
receiver vou have in mind. Incidentallv, thev made more 
than one, but there was one particular model, a four or five- 
tube midget set, I think—is that what you are referring to? 

Q. Yes: Model 26-P, which was the least selective of those 
sets. 

Mr. Newman: Is that the one vou used to refer to as the 

%r 

“world’s worst”? 

Mr. Spearman: The world’s worst. That is the reputa¬ 
tion it made, the world’s worst. 

The Witness: Model 26-P? 

By Mr. Spearman: 

Q. Yes. That is it, isn’t it? A. I don’t know. I have 
figured on it. I did not take them myself. 

Mr. Joyce: He is asking you to testify to these things 
of which you have personal knowledge. 
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The Witness: I cannot testify to it, then. I hive no per¬ 
sonal knowledge of it. 

By Mr. Spearman: j 

Q. You have seen actual measurements made of| numerous 
receivers, have you not? A. Yes. 

Q. And you are acquainted with the relative sensitivity, 
selectivity, and the other receiving characteristics of all 
the popular models of receivers on the market, isn’t 

1756 that so? A. To a large degree, yes, sir. 

Q. From that, would you not say that tjie 26-P is 
about as non-selective as any set that is on the market? A. 
I have no personal knowledge of the 26-P, Mr. Spearman. 

Q. You said you based your testimony on a j Majestic. 
What model Majestic did you base that on? j 

Mr. Jovce: If it is a fact that he did base it ion a Ma- 
* 

jestic. I 

Mr. Spearman: He said he measured 18 setjs, among 
them the Majestic, and took it as typical. 

The Witness: It is typical of the sets tested, but it is 
better than average. 

By Mr. Spearman: 

Q. What was the model? A. Model 90. j 

Q. You know, as a matter of fact, that the Majestic re¬ 
ceivers have begun using the superheterodyne circuit, do 
you not? A. They have since begun, subsequently. 

Q. And the Majestic receivers have increased in] selectiv- 
itv bv degrees, have thev not? A. Yes. 

Q. And the Model 90 is one of the consecutively-num¬ 
bered models put out by the Grigsby-Grunow Company, 
under the trade name Majestic, isn’t that true? A. Yes. 

Q. The Model 60 Majestic was a model older than 

1757 the model 90, was it not? A. I believe so. 

Q. You say that as time has gone on and they have 
introduced new sets, they have increased the selectivity 
of them? A. Yes. 

j 

Q. Then, if that is so, the one I show you is ^n older 
model, a less-selective model than the one you havel used as 

66—5695a ! 
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typical. I want you to look at these actual measurements of 
the selectivity of the model 60, which is less selective than 
the model 90, iwhich you have just been talking about, and 
tell us what interference you could hope to get, even if 
WNYC operated on 810 kilocycles. From this selectivity 
curve here, what interference would you get from WJZ or 
WABC? A. I am not familiar with that model, but is this a 
superheterodyne, or not? You said it was prior to model 
90. 

Q. I asked you, and you said it was prior to model 90. 
You said that the models were consecutively-numbered, and 
as the numbers increased, the selectivity increased. A. I 
will have to take that back. This is obviously a super- 
heterodvne. 

Q. What is Model 90? A. A T. R. F. job. 

Q. How many tuned circuits? A. I believe it has five. 

Q. How many tuned circuits in this Model 60 superhetero¬ 
dyne? A. I am not familiar with it. I should imagine lie- 
tween 6 and 9. 

Q. Tuned circuits? A. That is right. 

1758 Q. You say that the model 60, that you have just 
been talking about, has five tuned circuits? A. I have 
been talking about Model 90. 

Q. Model 60? A. That is this model 60. 

Q. You were talking about Model 90? A. Yes. 

Q. You said it had five tuned circuits? A. I am quite 
sure it had. 

Q. Is it not a fact that the average radio receiver has 
three tuned circuits? A. That is right. 

Q. And the more tuned circuits you get in, everything 
else being equal, the more selective your set becomes, isn’t 
that so ? A. Everything else being equal. 

Q. Isn’t that so? A. It is not so. 

Q. Why do you add extra stages? A. To make a set 
more selective. 

Q. Now, with the Model 60 here, of which I show you the 
measurements, the ratio in field strength shown on this 
model, at 10 to 1, would show that even where the signal was 
10 to 1, on that receiver you would not get cross-talk inter¬ 
ference, even if there were only a 20-kilocycle separation, 
would you? A. You are evading the issue. This is a super- 

heterodvne. 

* 
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Q. Answer the question, and we will see if it does not fit 
the issue. Is it not a fact that from this actual 

1759 measurement of the selectivity of this Motlel 90- 

♦ 

A. The Model 60 superheterodyne? 

Q. The Model 60 superheterodyne. A. Yes. | 

Q. Even if the undesired station were 10 time^ as strong 
as the one you were trying to listen to, and they were only 
30 kilocycles apart, you would not have any interference? 
A. 30 kilocycles apart, on this particular job, it ^vould take 
a ratio of over 10,000 to 1 to get interference, j so far as 
pure overlap is concerned. 

Q. I want to show you the selectivity curve of [the Model 
26-P U. S. Radio Receiver, and ask if you can think of many 
receivers that have a worse selectivity curve tliai^ that one, 
which, as Mr. Newman stated, has been designated here as 
“the world’s worst.” A. I cannot testifv to this of mv 

» I % 

own knowledge, but assuming this is true- 

Q. I say, taking this curve that I have just shown you, of 
the Model 26-P U. S. Radio Receiver, can you pcjint out to 
this Examiner, and put on this record a selectiyity curve 
showing a worse selectivity than that receiver h^s, among 
any of the popular model radio receivers? A. Y<ts. There 
is a host of them that are worse than that. 

Q. Kindly tell us what they are, and the models, so that 
the manufacturers may know what they have j to do to 
remedy it. A. The Victor, of that year. These gve all one 
year, 1929. The Crosley- j 

1760 Q. What model Crosley? A. The one that sold 

for $99.50. ! 

Q. What is the model number? A. I am sorry; I haven’t 
got it. 

Q. You do not have the model numbers of those? A. No, 
sir; the Sparton D. C. job; the Atwater-Kent is worse at 
1400 kilocvcles. 

Q. There is no 1400 kilocycles involved in this hearing. 
A. You asked me to compare the curves. That is right. 

Q. Before we get clear outside the scope of the hearing, 
in making these selectivity curves they refer to three fre¬ 
quencies in doing so, do they not? A. Yes, sir. 

Q. 600, 1,000 and 1,400? A. That is right. 

Q. So far as this case is concerned, with respect to the 
570 and the 810, only the 600 and the 1,000-kilocycle curves 



1020 


CITY OF NEW YORK, DEPT. OF PLANT 


have any bearing whatsoever, isn’t that so? A. You would 
really have to draw in your 570 and 810 to be exact. 

Q. And the 570 would he just a little better than the 600? 
A. Yes. 

Q. And the 810 would be just a little better than the 
1,000? A. Yes. 

Q. And the 1,400 would have no bearing whatever on this 
case? A. That is right. 

Q. May I ask one further question. In looking up 

1761 this information, you have before you the Radio Call 
Book Magazine and technical review, have you not, 

which vou took out of vour brief case? A. Yes. That 
graph was copied out of this. 

Q. You had those with you in your brief case? A. Yes. 
Q. You referred to those? A. This (indicating) is sum¬ 
marized in the data, and I have data. I could refer to that 
as well as this. 

Q. You are going by the data here, which are published 
in the Radio Call Book Magazine and Technical Review? 
A. Let us get it out of the way, and I will use your graph. 

Q. I just asked you if you had not been doing that? A. 
That is right. 

Q. These two graphs I showed you a while ago came from 
the same identical source vou have been referring to for 
vour own information, isn’t that so? A. I would not swear 
to it, but thev check verv well. 

Q. They check very well? A. Yes. May I have your 
graphs ? 

Q. Y es (handing papers to the witness). How many 
radio receivers have you actually measured for selectivity? 
A. I don’t know. 

Q. Did you make actual measurements of the 18 you re¬ 
ferred to a while ago, yourself? A. Yes. These are origi¬ 
nal data. 

Q. Where did you make those? A. At the Freed-Eise- 
mann Laboratories, at Elwood, New Jersey. 

1762 Q. Did you make curves to show the selectivity of 
those sets? A. No. I carried them in figures. 

These are simply the data from which those curves are 
plotted. 

Q. If you took this U. S. Radio Model 26-P, would not 
that be a less-selective set than the average you have re¬ 
ferred to, and isn’t it much less-selective than the Majestic 
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No. 90 you spoke about a while ago? A. I would have to 
get the figures on it. I have not done that as yet. 

Q. Will you do that? A. Yes. May I have the curve, 
please? 

Q. Yes (handing paper to the witness). j 

l 

(Discussion off the record.) 


By Mr. Spearman: 


Q. How does this graph, as far as you go, to j a 10 to 1 
ratio, compare with what you have to say about j the curve 
you would get if you measured the selectivity of this Majes¬ 
tic No. 90 you were talking about ? A. The characteristics 

and selectivitv are as follows: band width at I 10 times 

* 

resonance for this particular receiver, which is the U. S. 


Radio 26-P, indicates 28 kilocycles, band widtli Resonance 
at 600 kilocycles. Band width of 31 kilocycles, 10 times 
resonance, at 1,000 kilocycles. Band width of 39 1 /i> kilo¬ 
cycles at 1,400 kilocycles- 

Q. Didn’t we say just a little while ago that 1|,400 kilo¬ 
cycles has not a thing to do with this case? A. 1A11 right. 


Strike it out. 

1763 Q. Let us limit it to what is pertinent. How does 
that compare with the band width of the j Majestic 
90? A. About even at 1,000 kilocycles, and worse at 600. 

Q. But at 600 it is not as wide as it is at 1,000, is| it ? The 
band width of the Majestic, that you talk about being a 
typical receiver, at 600 kilocvlces, is not as wide as the 
band width is at 1,000 kilocycles ? A. That is so. 

Q. Now, at 810 kilocycles, the band width would be 
slightly less than it is at 1,000 on the Majestic you spoke 
about, and on the U. S. Radio Model 26-P, both, jwould it 
not ? A. It would be less, yes. | 

Q. Now, taking that into account only as far as it goes, 
up to 10 to 1, is it not a fact that with that band width on 
here, if the wanted signal were only one-tenth as strong as 
the one that was interfering with you, you woulct not get 
anv cross-talk on this curve, which vou sav is about the 
same band width as the Majestic, which you pickejd out as 
being typical ? A. Say that again. j 

Chief Examiner Yost: Repeat the question. 

Mr. Spearman: I can make it shorter than readijng it. 
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By Mr. Spearman: 

Q. Taking the band width where, we will say, you are 
tuning in on 810 kilocycles, and Station WABC or WJZ— 
either or both—are coming in with a signal strength ten 
times as strong as stations on 810, and you are tuned to 
resonance at 810, the frequency that you want to receive, 
even if the signal of 1VJZ or 1VABC, or both, were ten 
times the signal strength of the station on 810, this curve, 
which vou sav is about the same band width as the 

+ i 1 

1764 Majestic Model 90, would not give you cross-talk, 
then, would it? A. Let us limit the question- 

Q. Just say yes or no. A. There is too much involved 
in the question to call for a direct answer, Mr. Spearman. 

Q. Let me see if I cannot state it so that you can say yes 
or no. 

Mr. Jovce: He wants ves or no answers. 

Mr. Spearman: That is what 1 want. I am trying to 
make the questions simple enough so that they can be 
answered yes or no. 


By Mr. Spearman: 

Q. Is it not a fact that you said that this curve, at the 
frequencies iiivolved in this hearing and the band widths 
on this curve, for the Model 26-P U. S. Radio Receiver, is 
about the same as the band width of the Majestic Model 90? 
You said that, didn't you—at a ratio of 10 to 1? A. No. 
This curve is not comparable to the Majestic. 

Q. In what i respect does this curve differ from the Ma¬ 
jestic? A. The Majestic band width is 12.4 kilocycles at 
10 times resonance at 600 kilocycles. This U. S. Radio is 

28 kilocvcles. 

* 

Q. All right. This curve I have shown you is about twice 
as wide, and would cause about twice as much cross-talk as 
the one you said was typical, would it not? A. That is 
right. At thfc top it is sharper, and at the bottom it is 
weaker, or less-selective. 

Q. In other words, this U. S. Radio Receiver 
1765 Model 26-P, where vou have a ratio in signal strength 
of 10 to 1, is less-selective than the Majestic you 
were talking about, is it not ? A. Yes. 

Q. And at points less than 10 to 1 ? A. Yes. 
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Q. Is it possible with this curve, as shown hefe, with this 
band width, where you have a separation of 56 kilocycles, 
to get cross-talk from a station operating on |860, or 760 
kilocycles, when you are tuned to resonance oh 810, even 
though the stations on each side, 50 kilocycles awav, mav 
be 10 times as strong as the one you are listening to? Isn’t 
it impossible, with that curve, to get cross-talk? That is a 
simple question. I know you can say yes or no ^o that. A. 
That is not so. 

Q. Why isn’t it so? A. You said 10 kilocycle^ off. 

Q. No. I said 50 kilocycles. A. 50 kilocycles is a dif¬ 
ferent story. You just said 10 kilocycles. 

Q. All right. Let us change my question. You under¬ 
stand I said 50 kilocycles? A. Yes. 

Q. With a 50-kilocycle separation, if WJZ ajnd WABC 
were coming in with ten times the strength of a| station on 
810, with this receiver you would not get eross-ialk, would 
vou? A. That is right; you would not. 

Q. And this receiver is less-selective than the; Model 90 
Majestic you spoke of, is it not? A. Up fit the top. 
1766 Q. And you said that was the typical receiver you 
picked out from the 18? A. It was typical, from 
memory, or compares with the average of the figures we 
have given, and still that same thing holds, that it will not 
receive a signal 50 kilocycles off resonance, where the ratio 
is 10 to 1, which is the answer to your question. 

Q. That is all, and I thank you. A. Thank you. 

Chief Examiner Yost: Are there any further!questions 
of this witness? 

Redirect examination. j 

By Mr. Joyce: j 

Q. In theory, according to these lines, there ^phould be 
no cross-talk, as shown bv that curve. A. With a ratio of 
10 to 1, where the undesired signal is 10 times fis strong 
as the desired signal, you would not get, even iwith this 
receiver, overlap—any cross-talk overlap. j 

Q. And they build radio sets accordingly, to meet what 
these lines show? A. I don’t know. These lines fchow just 
the performance of receivers. I do not get your question, 
“And they build radio sets accordingly.” 
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Q. Do they have these lines in mind, as regards inter¬ 
ference, and so forth, in building radio sets? A. They try 
to get 10 kilocycles selectivity, which is much greater than 
these lines would indicate. 

1767 Q. In building radio sets, do they, in putting them 
out, year in and year out, make certain material 

changes in those sets for the purpose of getting better re¬ 
ception? A. Thev certainlv do. Thev make everv en- 
deavor. 

Q. So that it shows that these men putting them out 
recognize the fact that that which thev have done in the 
past, the actual practical demonstration, does not bear 
them out, so they make improvements? A. That is right. 

Q. So, the actual proof of the pudding is the eating, is 
it not ? A. That is right. 

Q. I am not,well versed in the technique of this thing. I 
am trying to ask you questions from the layman’s view¬ 
point. The fact as to whether the location of a channel is 
good, bad, or indifferent, depends upon the reception on 
that particular channel? A. That is the only criterion— 
how do vou receive it ? 

Q. And that is the only thing the public is interested 
in? A. That is positively so. 

Mr. Jovce: That is all. 

Recross-examination on behalf of WMCA and 
WPCH. 

By Mr. Spearman: 

Q. These measurements were all made of actual re¬ 
ceivers, were thev not ? A. Positivelv. 

Mr. Spearman: All right. That is all. 

1768 Chief Examiner Yost: The witness is excused. 
Mr. Joyce: Mr. Examiner, at this time I would 

like to offer in evidence a certificate from the Federal Radio 
Commission, which we had discussed previously. 

Mr. Weisman: No objection. 

Mr. Joyce: I offer it in evidence, and I ask that it be 
incorporated in the record. 

Mr. Weisman: No objection. 

Mr. Spearman: Is that to take the place of filing photo¬ 
static copies? 
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Mr. Joyce: Yes. It eliminates the necessity! of spend¬ 
ing $100 or so. j 

Mr. Spearman: I think that is a great deal better, be¬ 
cause you get it all on one sheet. 

(The certificate referred to is as follows:) 

“Federal Radio Commission, Washington,jD. C. 

“January |22, 1932. 

“This will certify that I have examined the (records of 
radio broadcasting station WMCA, the transmitter of 
which is located at the D. L. & W. R. R. Terminal) Hoboken, 
New Jersey, with respect to the frequency of 570 |kilocvcles, 
the record of which is as follows: 

“The Greeley Square Hotel Company was I issued a 
license on November 2, 1928, for the term beginning 3 
A. M., Eastern Standard Time, November 11, 1928, and 
ending 3 A. M., Eastern Standard Time, January 31, 1929, 
to operate on a frequency of 570 kilocvcles, sharing time 
with WNYC. 

“The Greeley Square Hotel Company continued 
1769 as licensee of station WMCA until the hour of 12 
o’clock midnight, May 29, 1929, on which date the 
Commission granted consent to voluntarv assignment of 
license by the Greeley Square Hotel Company to the 
Knickerbocker Broadcasting Company, Inc., and said 
Knickerbocker Broadcasting Company, Inc., has |bcen and 
still is, the licensee of record of station WMCA (since the 
aforesaid date of said consent to assignment of license. 

4 ‘ (Signed) JAMES W. BALDWIN, 

“[seal.] Secretary.” 

Mr. Jovce: There are certain other exhibits, if vour 
Honor please, that I have not had the time to ]i>ut in, in 
the way of photostatic copies. Mr. Weisman and 1, I think, 
agreed that we will put in, as regards these various re¬ 
quests for time, and the disposition, whether they were 
granted or whether they were denied- 

Mr. Weisman: As I understood, Mr. Examiner, they 
were going to put in a chart showing those requests which 
were granted. As to that, I have no objection. As to those 
which were refused, I do not consent to it, because obvi- 


1026 


CITY OF NEW YORK, DEPT. OF PLANT 


ously I should like to have something to say if there is 

anything to be said on that score. 

Chief Examiner Yost: Wliv not wait until the testimonv 

« * 

to which Mr. Weisman referred a while ago, is put in the 
record, and than we shall determine what shall be done. 
Mr. Jovce: With that understanding, the Citv rests. 

Mr. Spearman: May I ask at this time, Mr. Examiner, 
that in connection with Mr. Wexler’s testimony, as an ex¬ 
hibit, I be granted the privilege of filing duplicate copies 
of the blueprints of the U. S. Radio Receiver Model 

1770 26-P, which he just testified about? 

Mr. Joyce: All right. 

Chief Examiner Yost: It will be admitted. 

Mr. Spearman: I have plenty of copies of those. 

Testimony in Rebuttal on Behalf of WMCA and WPCff . 

Whereupon Donald Flamm was called as a witness on 
behalf of WMCA and WPCH in rebuttal and, having been 
first duly sworn, testified as follows: 

Direct examination. 

Bv Mr. Weisman: 

Q. Mr. Flamm, you have attended all the sessions of 
this hearing, have you not? A. Yes. 

Q. You have heard all the testimony? A. Yes. 

Q. I call your particular attention to the testimony of 
Mr. Alexander, among the others, submitted in behalf of 
WMCA and WPCH. A. Yes. 

Q. So that there may be no question on the record, the 
testimony given by Mr. Alexander, with respect to the pro¬ 
gram policy of WMCA, includes the program quality and 
the programs of both WMCA and WPCH, does it not? 
A. Yes. 

Q. That also applies to the physical assets of the 

1771 two stations? A. Yes. I tried to make it quite 

clear- 

Q. Just answer my questions, please: and to the finan¬ 
cial status of the two companies? A. Yes. 

Q. As a matter of fact, the financial statement of the 
companies is a combined statement, as the statement itself 
in evidence shows? A. Yes, sir. 
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Q. Mr. Fitzpatrick testified with respect to certain con¬ 
ferences. You recall those conferences, do you not? A. 
Yes, sir. 

Q. I call your particular attention to the conference held 
at the late Corporation Counsel Nicholson’s office, around 
February 9, 1929, and ask you whether you were) present at 
that time? A. I was. 

Q. Was Mr. Fitzpatrick there? A. I believe I he was. 

Q. Was Commissioner Goldman there? A. Yjes, sir. 

Q. Was Mr. Roemer there? A. Yes. j 

Q. Corporation Counsel Nicholson was therej? A. Yes, 
sir. 

Q. Was there anybody else there that you recall ? A. Mr. 
Brimberg may have been there. 

Q. Was there any discussion there with respect to the 
nature or the kind of broadcasts desire* to be pre- 
1772 sented by WNYC, and for which WMCA was to stand 
bv? A. Yes, there was a discussion about that. 

Q. Were the words “of transcendent importance” dis¬ 
cussed there ? A. Yes, sir. i 

I 

Q. Will you tell the Examiner, please, what was said? A. 
The City representatives explained to me that t|ie type of 
program that they were most concerned about—ii| fact, they 
gave us to understand it was the only type of program that 
really made any great difference to them—were j programs 
of great transcendent civic or public interest, siich as if a 
catastrophe would occur, it would enable the Mak r or to get 
on the air immediately and make any necesasry }j)lea or ex¬ 
planation, as happened in one instance. Or, if 1 may cite 
the example of the return of Lindberg and the reception at 
City Hall, or the reception at the City Hall of | Post and 
Gattv. It was also very clearly explained to me at that con¬ 
ference that those requests would only be made for daytime 
programs, because in almost every instance events of that 
kind occurred during the daytime. 

Q. Did not Mr. Cowan so testify here? A. Yes, sir. 

Q. Was there any estimate as to the number of broadcasts 
per week or per month, or per year, that would be of that 
type ? A. I was told it would happen only once iii a while, 
and that whenever possible we would be given as much ad¬ 
vance notice as they could possibly arrange. In f^ct, it was 
estimated that, unless there was something very unusual 
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that happened on the spur of the moment, they would know 
at least a week or two in advance, and would notify us 
accordingly, so that we could rearrange our program 

1773 schedules. 

Q. Was there anything said to the effect that Mr. 
Fitzpatrick, or Miss Jones, or Mr. Bohnsach, would be the 
only persons who could determine what was of transcen¬ 
dent importance? A. Certainly not. It was assumed that 
those matters would be decided mutually. It was as 
though we were giving away our station, if we left it en- 
tirelv to them to decide when we would stav off the air, or 
when we would broadcast. That would simply be trans¬ 
ferring the activitv of our station to WNYC. Thev could 
decide that anything was of transcendent importance, if we 
had been foolish enough to give them such permission. 

Q. Do you recall Mr. Brimberg’s testimony here in which 
he characterized those programs as unique and unusual? 
A. Yes. 

Q. Do vou recall, as the record here discloses, that 
WNYC WMCA (?) first signed off at 4:30? A. That is 
correct. 

Q. And later changed it to 5:45, for the signing-off time? 
A. That is correct. 

Q. And then changed its signing-off time to 6 o’clock? 
A. Yes. 

Q. Will you explain to the Examiner how it came that 
thev ceded these hours to WMCA? A. I might character- 
ize it by saying that they were conscience-stricken. They 
made so many repeated requests for time in the afternoon, 
and upset our schedules on so many occasions, and 

1774 ran over the time that they were supposed to have 
on so many occasions, that they finally consented to 

give us more time. That is the reason they increased our 
operating schedule from 4:30 in the afternoon, to 5:45, and 
later increased it from 5:45 to 6. It was simply, as I should 
say, a conscience offering for the damage they were con¬ 
stantly doing to our afternoon program schedules. 

Q. With respect to the operation on alternate days, Mr. 
Flamm, did Corporation Counsel Nicholson or Commis¬ 
sion- Goldman say anything about operating on alternate 
days? A. Yes. It was quite thoroughly discussed, and 

evervone concerned conceded that the operation on alter- 
•» 
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nate days would be suicide for WMCA, and 'would not 
serve the purpose of WNYC. It was intimated at that 
hearing that the onlv reason that thev notified about the 
alternate-day schedule was in the form of a clutj to compel 
me to accede to the arrangement they outlined, namely, that 
we had to make our program sufficiently elastic) to permit 
them to put on any type of program of transcendent im¬ 
portance that they would request of us. 

Q. Have you had any requests for time from! Mr. Fitz¬ 
patrick within the last 18 months? A. No, sir. j Mr. Fitz¬ 
patrick never called our office on any occasion during the 
last 18 months. 

Q. Did you get any calls for time from Mr. Bohnsach? 
A. Mr. Bohnsach never called our office at any time of the 
day or night during the last 18 months. 

i 

Bv Chief Examiner Yost: 

* 

I 

Q. Mr. Flamm, that is, within your personal knowledge, 
so far as you know? A. It is more than that, Mr. 
1775 Examiner, for this reason. I have assumed the en¬ 
tire responsibility of our relationship with WNYC. 
We realized what we were up against, and so I ^dopted a 
very definite procedure at the station. The giifls at the 
board—and we have two of them—were notified that if any 
requests come from WNYC—and they always caniie from a 
Miss Jones—to connect Miss Jones with Miss Segal, an 
assistant in the Commercial Department. Miss Segal, in 
return, would receive, in the following day’s majil, a con¬ 
firmation of that request. I would receive thel original 
letter or request from Commissioner Goldman. j The in¬ 
structions to the girl at the board and to Miss Segal were 
that if anyone of WNYC called up, other than Miss Jones, 
I was either to be connected with the party, or I \f r as to be 
told about it, the reason being that I did not want anyone 
else in my organization to have any contact whatsoever 
with the officials of WNYC. I reserved that as ofie of my 
exclusive duties at the station. I 

By Mr. Weisman: 

Q. Mr. Flamm, in your absence from the station, to 
whom were those calls switched? A. They were pwitched 
to Miss Segal. 
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Q. And if the call came in from Commissioner Goldman, 
and you were out of the office, to whom was it switched? A. 
Miss Segal. 

Q. There were a good many conferences during the last 
year, with the officials of WNYC, were there not? A. Yes, 
manv of them. 

Q. Was Mr. Bohnsach or Mr. Fitzpatrick present at any 
of them? A. Of all the conferences we attended, Mr. 

1776 Bohnsach attended onlv one. There were manv con- 

•J V 

ferences, but only in one instance was Mr. Bohnsach 
present, but Mr. Fitzpatrick was never present at any of 
the conferences. In fact, it was my understanding that he 
was not associated with the station during those 18 months. 

Q. Never mind that. Did Mr. Bohnsach, at that one con¬ 
ference, participate actively? A. No. He was just on the 
sidelines. 

Q. As a matter of fact, Mr. Brimberg, was present, was 
he not? A. Yes. As a matter of fact, the man represent¬ 
ing WNYC there was Mr. Devery, an associate in the Cor¬ 
poration Counsel’s Office. He represented Commissioner 
Goldman. 

Q. Who represented the station itself? A. You mean 
WMCA? 

Q. WNYC, in addition to Mr. Devery? A. Commis¬ 
sioner Goldman. 

Q. Who else? A. Brimberg. 

Q. Mr. Flamm, did you afford to WNYC, whenever pos¬ 
sible, the time that they requested? A. Whenever it was 
possible, we granted them their requests. 

Q. Will you explain to the Examiner under what circum¬ 
stances vou did not concede the time to them? A. Well, in 
the first place- 

Mr. Joyce: Just a moment: Is this question to show that 
it was denied, or was granted, or is it for the purpose of 
stating the reason why it was denied? Ask the wit- 

1777 ness first if it was denied, and then you can have the 
explanation as to the others. 

Chief Examiner Yost: That was not involved in the 
question, was it? 

Mr. Spearman: Yes. 

Mr. Weisman: I feel terribly put down to be told by Mr. 
Joyce how to ask questions. 
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Mr. Joyce: Mr. Joyce may express himself 

By Mr. Weisman: 

Q. Do you understand my question, Mr. Fl^mm? A. 
Certainly. 

Q. Please answer it. A. The question, as I understand 
it, is, 4 ‘On those few occasions you did deny the facili¬ 
ties, whv did vou denv them?” 

Q. Yes. A. We denied facilities on several Occasions, 
for several reasons. The first and most important reason 
was that they would call us up on such short notice that 
it was a physical impossibility to cancel or rearrange our 
commercial program schedule. Sometimes we l|iad some 
very important sustaining programs, with artists]of recog¬ 
nized importance in the radio field, and to keeji tossing 
them around, as we would very often be compelled to do, 
would really have placed our station in a mosjt embar¬ 
rassing position. But, aside from that, sometimes] we were 
actuated by the fact that the requests for time iwere for 
events not of transcendent or even ordinary im Dortance. 

• L 

Sometimes they would ask us for time for the dedication 
of some new public project, during which nothing would 
take place but a lot of self-praise among fjome city 
1778 officials, telling each other what wonderful people 
they were for negotiating for the building of 
bridges, or putting in an addition to some hospital. Re¬ 
quests were made for matters that were not of transcend¬ 
ent civic importance. 

Bv Mr. Weisman: 

Q. As a matter of fact, Mr. Flamm, when therc[ was an 
occasion for the broadcasting of a very important event, 
were not the chain stations broadcasting the very same 
program? A. Invariably. May I also- 

Q. Wait a minute. Did you, whenever you round it 
necessary to decline the time, offer them the facilities of 
WPCH, for their broadcast? A. Yes, sir, invariably. 

Q. Have you letters requesting time? A. Yesj sir. I 
have a complete file. 

Q. Are those letters which Commissioner Coldman 
signed? A. Yes, sir. 
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Q. Except in one instance, I think, Mr. Fitzpatrick 
signed the letter? A. That was the last communication 
we had from Mr. Fitzpatrick. 

Q. That was in September, 1929? A. September, 1929. 

Q. Prior to your coming to Washington, did you actu¬ 
ally check up with the records of the station, including 
the logs? A. Yes, sir. 

Q. In each instance, where you refused a request, did 
you check back? A. I would be very happy to explain to 
you the procedure- 

1779 Q. Mr. Flamm, please listen to the question. Did 
you check up with the records of the station, whether 

you granted or denied any request made in each of those 
letters ? A. I checked up every letter. 

Q. On each of those letters? A. On each of those letters. 

Q. Did you make a notation, or have a notation made, 
in each instance, whether it was granted or not? A. Yes, 
sir. 

Q. Did you also make a notation as to the reason for 
denial? A. I can give the explanation. It is not written 
on here, but we also have the exact time that we signed 
off the air in deference to WNYC, and the exact time we 
came on again. 

Q. Refer to the first letter, dated September 19, 1929, 
state the request for the hours, and the nature of the 
broadcast as given in the letter, and then tell us whether 
you gave tliei time or not, and the reasons, if any. A. 
Yes, sir. 

Mr. Joyce::: Take them up chronologically. 

Mr. Weisman: We will. Take up first the one of Sep¬ 
tember 19, 1929. 

The Witness: This is the last request that was made by 
Mr. Fitzpatrick on behalf of WNYC, and requested time 
for Sunday, October 20th, from 9 to 11 p. m. We gave 
them the time from 9:31% to 10:59% p. m. That request 
was granted. We denied their second request in that let¬ 
ter, for time On Sunday, October 27, from 7 to 8 p. m., for 
the reason that we were broadcasting a very important 
dinner tendered to the celebrated comedian, George 

1780 Jessel, which was attended by Mayor Walker, 

Eddie Cantor- 
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Q. Was that a charitable affair? A. It was a| charitable 
affair, under the auspices of the Jewish Theatrical Guild 
of America. j 

Q. Was the Mayor present? A. Yes, sir. 


Q. And many other persons? A. Yes. There was a 
third request in the same letter for Monday evening, No¬ 
vember 11, from 7 to 8 p. m., but they overlooked the fact 
that that time belonged to them, so that it wasl a request 
for something that belonged to them. j 

Q. That was broadcast? A. Yes. j 

Bv Mr. Jovce: 

• • 

Q. Did they ask for any additional time? A. Let me 
read to vou- 


Mr. Weisman: No. Answer Mr. Joyce’s question. 


By Mr. Joyce: j 

Q. Was it for additional time, in addition to | what be¬ 
longed to them? A. No, sir. On July 31, 1930, I received 
a letter from Commissioner Goldman asking foij* time on 
Sunday afternoon, August 2, from 4 to 6 o’clock. This 
was for a concert from Prospect Park. We deniejl that re¬ 
quest, and I might make this explanation, that lour Sun¬ 
day schedule is one of the most important of tjie entire 
week. We have built up a tremendous following- 

Mr. Joyce: May I just at this time- 

1781 The Witness: We offered the time on WPCH, and 

it was denied; that is, our offer was declined. 

I 

■ 

Bv Mr. Weisman: 

^ I 

Q. Did it not enter into the negotiations between| the City 
officials and Radio Station WMCA, that you would give 
them these hours between 6 and 8, or 8:30, in consideration 
for their not asking you for Sunday time? A. Yes. 

Q. Is it not a fact that, based upon that understanding, 
WNYC has almost never asked for Sunday time? |A. That 
is correct. I 

On September 5, 1930, I received a letter from pommis- 
sioner Goldman confirming a request made over the tele¬ 
phone by Miss Jones, asking for two different pdriods of 

67—5695a I 
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time, one on Sunday, September 14, from 3:30 to 5:30 p. m., 
and the second on Tuesday afternoon, September 16, from 
3 to 4 p. m. 

Q. What was it for? A. I am trying to find out. They 
did not even give us the reason for it, but despite that fact, 
we granted both requests, and we gave them the time from 
the actual signing-off time on WMCA that Sundav after- 
noon, 3:30 p. 1 m. We came back on the air at 4 o 'clock, 
meaning that although thev asked for the time from 3:30 
to 5:30 p. in., they used only up until 4 o’clock, and simply 
signed off the air, when we picked up the program again. 

I have a letter dated December 16, 1930. This is a re¬ 
quest for one hour, from 8:30 to 9:30 p. m., on Sunday even¬ 
ing, January 18, 1931, to broadcast a string quartet. We 
turned it down. 

1782 Q. All right. A. On May 14, 1931, we received a 
request asking for time on May 23, between 1:30 and 
2:30 p. m. We granted the request, signed off the air at 
1:30 p. m., and resumed broadcasting at 3:16 p. m. May I 
point out to the Examiner that the request was from 1:30 
to 2:30 p. m., and instead of giving us back the air at 2:30 
p. m., they did not give it back until 3:16 p. in. This hap¬ 
pened on numerous occasions. 

Q. Go on. A. I have a letter dated May 14, 1931, signed 
by Commissioner Goldman, in which four different requests 
for time are made, one for Decoration Day, May 30, 1931, 
asking for the time between 8:30 and 10 p. m.; another for 
Independence Day, July 4, 1931, from 8:30 to 10 p. m.; an¬ 
other request for July 31, 1931, from 8:30 to 10 p. m.: and 
on Labor Day, from 8:30 to 10 p. m. The first two requests 
were granted. The second two requests were denied. The 
purpose of this time, in every instance, was for a concert 
to be given in some park. 

Q. Read what it says. A. (Reading:) 

“As it is Mayor Walker’s express wish that the above 
concerts be broadcast over the Municipal station, I would 
appreciate your cooperation in arranging your schedule so 
that Station WNYC will have the time to broadcast these 
concerts. ’ ’ 

May I also call to the attention of the Examiner the fact 
that the time on WPCH was offered to WNYC, because, in 
the summer time, when these special concerts take place, 
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WPCH, on 810 kilocycles, is operating, that is, (luring June 
and July, until 10 p. m. 

1783 I have a letter dated June 5, and signed by Albert 
Goldman, Commissioner of Plants-and (Structures, 

which makes three distinct and separate requests, one for 
Wednesday, June 10, 1931, from 3 to 4 p. m., for the unveil¬ 
ing of the Dover Patrol Memorial Monument; another re¬ 
quest for Saturday, June 27,1931, for the time between 3:30 
and 5 p. m., for the purpose of a Robert Burns Memorial ex¬ 
ercise in Central Park; a third request for Thursday, June 
18,1931, for the time between 12 noon and 1 p. m.; and an ad¬ 
ditional request from 2:30 to 3:30 p. m. In the instance of 
the first request, where they asked for the time | from 3 to 
4, we gave them the time from 3:14 to 3:58. On the second 

^ m I 

request, we granted them the time from 4:14 to 5:07 p. m. 
On the third request, we granted them the time frc|m 10:59— 
the reason we say 10:59, is that the time from ll to 12 be¬ 
longs to WNYC, so we went off the air at 10:59, and did not 
resume until 2 minutes after 2. 

Regarding the fourth request, that was also granted, so 
that all four requests contained in the letter of June 5, were 
granted. j 

In the letter dated June 23, signed by Commissioner Gold¬ 
man, there are seven different requests for time. The first 
one is for 12 noon—this is a little complicated, and I think 
I had better read the entire letter. j 

Air. Joyce: Let me see the letter. 

The Witness: I would rather read it. 

Mr. Jovce: Let me see it before vou read it. 

Air. Weisman: Let Air. Joyce see it. He is entitled to see 
it first. 

1784 Air. Joyce (after examining paper): Yoif can tell 
the contents of the letter. 

The Witness (reading): 44 Dear Air. Flamm”—j— 

Air. Joyce: I mean, without reading the letter,j give the 
contents. Refresh your recollection from the lette|r. 

The AVitness: Commissioner Goldman asks for time at 12 
noon, Saturday, June 27th, at which time they were going 
to break ground for some new pier at 49th Street and North 
River. 

1785 He also wanted the time following the ceremonies 
at 2.00 p. m., Saturday, June 27. This t^me was 
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granted. We signed off the air at 12.59 and did not resume 
until these events were concluded. They also requested the 
time from 3.30 p. m. to 4.15 p. m., and this time was granted. 
We gave them from 4.14 to 4.07. In other words, thev 
agreed to go off the air at 4.15 p. m., and did not go off the 
air until seven minutes after 5 o’clock. 

In a letter dated June 29, 1931—this also states that this 
was sent to us bv messenger on account of the shortness 
of time—Commissioner Goldman asked for time for the 
purpose of the ceremonies at Ward’s Island, in connection 
with the new sewage treatment works and sea wall. We 
granted this request. They asked for the time between 2.30 
and 3.30 p. m. We gave them the air until 2.29Vi and did 
not resume until 3.41. Thev ran over 11 minutes on that 

w 

broadcast. 


Commissioner Goldman’s letter dated July 1, 1931 asks, 
for the time on July 2, from 12.30 to 1.00 p. m. for the 
broadcasting of a reception by Mayor Walker to the Globe- 
circling livers, Wilev Post and Harold Gattv, at Citv Hall. 
I happen to have been invited by the Mayor to be on the 
reception committee of distinguished citizens to meet Post 
and Gatty, so that I can speak from my own absolute, 
definite knowledge, that this program was not onlv broad¬ 
cast by WABC, WOR, WEAF, and WUZ, but was carried 

bv short wave to almost everv nook and corner of the 
» • 

world. We gave them the air at 12.30 and resumed our 
program at one o’clock, in accordance with their request. 

The letter dated July 11, 1931, signed by Commis- 
1786 sioner Goldman, requests time on July 15, from 12 to 
1 p. m., for the broadcast preparatory to the begin¬ 
ning of the demolishing of the 34th Street elevated road. 
This time was granted. The request was for one hour, 
from 12 to one p. m., but they did not sign off until 1.59VV- 
Thev ran over their time fiftv-nine and a half minutes. 

On July 21, 1931, a request for time, signed by Commis¬ 
sioner Goldman, asked for time on July 28, 1931, between 
3.45 and 4.45 p. m., so that Mayor Walker could break 
ground for the new House of Detention on Riker’s Island. 
We granted this request, and signed off the air at 3.44Vi>, 
and came back at 4.34. In other words, they gave us back 
the air before the time they were supposed to go off. 
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By Mr. Weisman. j 


Q. Mr. Flamm, in connection with getting the lair sooner 
than scheduled, was that due to the program department 

of- A. It simply means that we have to have 1 ] somebody 

standing by at all times while WNYC is on the air, so that 
if they should suddenly find that they have npt enough 
program material to continue the program, we Have to be 
prepared to jump on immediately with an emergency pro¬ 
gram. | 

A letter dated August 20, 1931, signed by Commissioner 
Goldman, asks for time on August 24, 1931, between 12 and 
12.30 p. m. for the broadcast of a reception at City Hall to 

Boardman and Polando. This was granted. Tlhev went 

^ | 

off the air at 10.59, and resumed broadcasting at] 12.30, in 
accordance with their request. This event was also broad¬ 
cast by both chain stations, definitely to my knowledge. 

Mr. Joyce: Does this testimony with regard to 
1787 requests for time agree with our testimony^ 

Mr. Weisman: Yes. 


The Witness: And they also show up in our official logs, 
as required by the Federal Radio Commission. 

In a letter dated August 26, 1931, signed by jCommis- 
sioner Goldman, they request time on August 28, 11931, for 
the half hour from 12 to 12.30, noon, for the broadcasting 
of a reception at City Hall to the captain and crelw of the 
DO-X. This was granted. We signed off the air a| 11 a. m. 
and did not resume until 12.29. Definitely to my knowledge 
this was also brodacast by WOR. 

In a letter dated August 31, 1931, the request 
time on Wednesday, September 2, for the time 
4.30 and 5 p. m. for a reception to Captain Olin J. Stephens 
and crew of the Yacht Dorade. This request was [refused, 
for two reasons. First, we have a very important pro¬ 
gram, as was testified to by Mr. Alexander, a forejign pro¬ 
gram, that is sponsored, without any compensation to us, 
by various newspapers of foreign languages. We tlried our 
best to get out of that particular program obligation, but 
the sponsors of the program—I believe it was afi Italian 
program—told us that they had prepared a very elaborate 
program and advertised it extensively in the newspapers. 
In addition to that, it did not seem that the importance of 


lasks for 
between 
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this particular request justified our getting into a serious 
controversy with this foreign publication. That request 
was refused. 

Q. Did*vou offer the time on WPCH to broadcast at that 
time? A. Absolutely. In every instance I person- 

1788 ally spoke to Commissioner Goldman and offered the 
time on WPCH. 

By Chief Examiner Yost. 

Q. The time on WPCH is not so provided for in advance, 
or is not under contract, so that you can more readily grant 
that? A. I could more readily grant the time on WPCH, 
yes, sir. 

Q. Besides, as the Examiner presumes, it is not so 
valuable. A. 1 It is not a question of it not being so valu¬ 
able, but, you see, we have been negotiating with the City 
of New York on this exchange of time now for almost a 
year. We have been left suspended in the air, as it were, 
not knowing, from day to day, what was going to happen. 
If my counsel wants me to, 1 would be very happy to give 
you the chronological history of the different things that 
occurred during that period, which made it almost impos¬ 
sible for anyone to give a definite answer as to whether or 
not the deal was acceptable, and for that reason, feeling 
that almost dailv we might be able to make such an ex- 
change, our Commercial department did not put any special 
effort into the sale of time on that station, because we were 
afraid that if we entered into extensive contracts we would 
find ourselves in a serious jam when the exchange took 
place. That is very nicely demonstrated by our statement 
of business during the year 1930 and our business in 1931, 
which took a considerable drop for that very reason. 

On September 9, 1931, a letter signed by Commissioner 
Goldman requests time for a memorial service of the Fire 
Department at the base of the Firemen's Monument, at 
100th Street and Riverside Drive, Sunday, October 

1789 4, from 3 to 4.30 p. m. In this instance we turned 
the request down because of our Chinatown Mission 

program, and offered them the facilities of WPCH, and for 
the first time they were accepted. They went on the air on 
WPCH at 2.57VL* and signed off at 3.57 p. m. They did not 
go on WPCH, buf they used the time belonging to WPCH. 
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Bv Mr. Weisman: 

* 

Q. With credit given to the City of New Yoiik? A. To 
the City of New York. j 

Q. When you gave them the time on WPCH, WPCH’s 
transmitter was used, was it not ? A. Yes. 

Q. And the wires of WPCH? A. Yes. j 

Q. And, of course, there was no credit given toi WPCH at 
all for that, was there? A. No, sr. 

A letter dated September 21, 1931, signed by Commis¬ 
sioner Goldman, requested time on Thursday, October 1, 
1931, at three in the afternoon, for the formal opening of the 
Eastern Boulevard Bridge over the Bronx River. This re¬ 
quest was granted. We signed off the air at oiic quarter 
minute after three o’clock and resumed the ajr at 3.55. 
They requested the time from 3 to 4 p. m. The letter says: 

“I am desirous of having Station WNYC broadcast the 
speeches to be delivered on this occasion, and therefore re¬ 
quest one hour, 3.00 to 4.00 p. m.” 

We gave them from one-quarter minute after three until 
3.55 p. m. 

A letter dated September- 

1790 Bv Mr. Jovce: 

Q. Are these all from original letters? A. These are 
original letters, signed by Commissioner Goldham himself. 

A letter dated September 29, 1931, signed by Commis¬ 
sioner Goldman, asks for the time on Sunday, October 4, 
7, from 2.30 to 3.30 p. m., for the official reception of the 
Lord Mayor of Manchester. This was refused, and the 
time was offered on WPCH, which was declined. 

A letter dated September 29, 1931, signed by| Commis¬ 
sioner Goldman, asks for the time on Snnday, 0ctober 4, 
from 3 to 3.30 p. m., at Ebbetts Field. We turned this down 
because of the importance of our Sunday broadcast, and 
volunteered the use of WPCH, which was decline^!. 

A letter dated October 1, 1931, signed by Comhiissioner 
Goldman, asks for one hour, from 2.30 lo 3.30 p. m.j on Tues¬ 
day, October 27. This time was granted. We signed off the 
air at 2.24% and came back at 3.24%. 

A letter dated October 1, 1931, signed by Commissioner 
Goldman, asked for an hour and a half on Tuesday, October 
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6, from 3 to 3.30 p. m., for the launching of a tire-boat. This 
was turned down. I did not think it was of sufficient im¬ 
portance to justify upsetting our entire program schedule 
that afternoon, and offered them WPCH, which was de¬ 
clined. 

A letter dated October 14, 1931, signed by Commissioner 
Goldman, requests one hour, from 3 to 4 p. m., on Wednes¬ 
day, October 28, to broadcast the ceremonies in connection 
with the construction of a new Woman's Pavilion and 
1791 Nurses* residence at Harlem hospital. This was 
declined, and we offered WPCH. 

On October 15, 1931, they requested time on Thursday, 
October 29, from 3.15 to 3.45 p. m., for the official opening 
of the Fresh Kills bridge at Staten Island. I declined that 
and offered them the time on WPCH. It was accepted, and 
broadcast over WPCH. 


Bv Chief Examiner Yost: 
* 


Q. Is that the first instance that you have related where 
the facilities of WPCH were accepted? A. No; it is the 
second. 


Mr. Weisman: October 15, 1931. The other instance, 
Mr. Examiner, was on a Sunday, somewhere between 3 and 
5, when we had the Chinatown Mission, and they wanted 
to broadcast some exercises in connection with the Fire 
Department on Riverside Drive at 100th Street. They 
accepted the facilities and did broadcast that program. 


The Witness: If mv memory serves me correctly, tliev 

had some difficulty in arranging the lines on that, and 

WOR, which was also broadcasting that event from the 

New Jersey side of the bridge, volunteered to pick up the 

broadcast for WPCH on behalf of the Citv. 

* 

On October 16, 1931, a letter signed by Commissioner 

Goldman asks for the time on Thursday, October 22, at 

9.00 a. m. for the official reception of Premier Laval, Prime 

Minister of France. We granted this request. We signed 

off the air at 9.29V*>, because they were not ready. We had 

an arrangement that as soon as they were prepared to 

broadcast thev would notify our control room. Thev were 

• » * 

not ready until 9.29 1 /!', at which time we promptly 
1792 signed off, and did not come back until 10.45 a. m.. 
despite the fact that their letter requested only— 
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non; they gave us no time at all. They simply said they 
wanted the air at 9 o’clock, and did not tell us jwhen they 
would sign off. 1 was under the impression it | was a re¬ 
quest for one hour. 

A letter dated November 12, 1931, signed by Commis¬ 
sioner Goldman, requested time on Saturday, November 21, 
from 2.30 to 3.00 p. m., for an Americanization day pro¬ 
gram. We granted this request and signed off the air at 
2.29 1 /2 and came back at 3.00 p. m. 

A letter dated November 18, 1931, signed by Commis¬ 
sioner Goldman, asked for the time on Friday, November 

20, at 9.30 a. m., for a reception to Foreign Minister Dino 
Grandi, at City Hall. We turned down that request and 
offered them time on WPCH, which they declined. 

On December 7, 1931, I received a letter from Commis¬ 
sioner Goldman requesting the time for a memorial pro¬ 
gram dedicated to the deceased members of the [Board of 
Aldermen, Tuesday afternoon, December 8, froijn 2.15 to 
3.00 o’clock. We granted this request and gave [them the 
time. We signed off at 2.15 and they ran over tlie’^r time by 
15 minutes, so that we could not go on the air until 3.15. 

Bv Mr. Weisman: 

* 

Q. With regard to the letter before, Mr. Flamnj- A. 

This request was denied. 

Q. Was it broadcast by anybody? A. The reception to 
Grandi was broadcast by every station ojf impor- 
1793 tance throughout the country. | 

Q. All right. Go on. A. Letter dated December 

21, 1931, signed by Commissioner Goldman, requested time 

on Thursday, December 24, from three to four p. m., for the 
broadcasting of a program from the National Democratic 
Club. We granted this request, and signed off *jt half a 
minute after three o’clock. They gave us back tlje air at 
half a minute after four o’clock. I 

On January 5, 1931, a letter was received from Commis¬ 
sioner Goldman, requesting time for an extra half hour on 
Sundav afternoon, Januarv 16. That was last Saturdav 
night. I have since definitely ascertained, owing to the fact 
that I gave my permission for this broadcast over the 
phone while I have been in Washington, that we stood by 
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for WNYC last Saturday night for the purpose of this 
broadcast, which took place at Madison Square Garden. 
WNYC, during that broadcast, had the pleasure of broad¬ 
casting the award of a medal by the Fire Department to 
our chief announcer, Mr. A. L. Alexander, for services that 
he rendered the Fire Department. 

By Mr. Spearman: 

Q. You refer to 1931. You have that pretty indeliablv 
impressed in your mind. You mean 1932? 

Mr. Weisman: That is a letter dated January 5, 1931, 
but, if vou recall. Commissioner Goldman changed it on the 
record and said it was a typographical error and should 
read January 5,1932, because it asked for the time on Janu¬ 
ary 16, 1932. 

Mr. Joyce: I think there is no doubt about it. 

1794 Mr. Spearman: I simply wanted the record clear. 

Bv Mr. Weisman: 

Q. Mr. Flamm, was it pointed out during those several 
conferences that the 810 kilocycle channel would be par- 
ticularlv beneficial and useful to the Citv of New York, in 
view of the requests they made for day time hours? A. 
Oh, yes. sir. That was quite apparent. 

Q. Now, do you recall that this hearing was originally 
set for October 14, 1931? A. Yes. 

Q. You recall that after Mr. Joyce had left and was in 
Washington, at the request of the Mayor the hearing was 
adjourned, so that negotiations could continue further? 
A. That is correct. 

Q. And after the hearing was adjourned from October 14 
to some day in November, did you receive, in one day, a 
series of five letters by registered mail ? A. All five letters 
came to mv desk in the same mail. 

Q. Have you ever received any of these other requests to 
which vou testified bv registered mail? A. No, sir. 

Q. Did you receive these five letters asking for time? A. 
Yes, sir. 

Q. Are not these the only letters that you ever received 

in which thev talked about “return for time.” A. Yes, sir. 

•• 

Q. After discussing the obvious purpose of these letters 
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asking for night time, did you make answer to those re¬ 
quests? A. Yes, sir. 

i 

1795 Mr. Weisman: Mr. Joyce concedes that this an¬ 
swer was sent (indicating). 

Mr. Joyce: Is this the one you have just show^i me? 

Mr. Weisman: Yes. 

Mr. Jovce: Oh, ves. I remember that distinctlv. 

* 7 v | % 

I 

By Mr. Weisman: j 

Q. Is this the letter which was sent to Cominissioner 
Goldman in answer to those five requests? 


Mr. Joyce: If I may state, I think I dictated thqse letters 
myself. ! 

Bv Mr. Weisman: 

* | 

Q. Was this the letter which was sent in answer to that 

(handing paper to the witness)? A. Yes, sir. 

Q. Will you read it, please? A. This letter was sent in 
reply (reading:) 

“This will acknowledge receipt of your five letters dated 
October 29, in behalf of WNYC. Your requests are re¬ 
spectfully denied. Your attempt at this time to create evi¬ 
dence to be used at the hearing scheduled before the Fed¬ 
eral Radio Commission for December 7, 1931, is s<^ obvious 
that we do not deem it necessary to assign a reason for 
our action. We had hoped that the City of New York was 
above such tactics.’’ 


Mr. Jovce: Those five letters I dictated. Now read into 
* 

the record mv answer to that letter. 

m/ 

Bv Mr. Weisman: i 

Q. Will you now read Mr. Joyce’s answer dated 
1796 November 4, 1931? 

Mr. Joyce: The letter that I dictated. 

Mr. Weisman: Yes. 


Mr. Joyce: But I did not sign it. 

Mr. Weisman: No. In answer to the letter of 


October 


30, 1931. 
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The Witness: This letter is signed by Commissioner 
Goldman, from the Municipal Radio Broadcasting Station, 
WNYC, and reads as follows: 

“I beg to acknowledge receipt of your communication 
dated October 30, 1931, and in reply I wish to assure you 
that these requests are made in the same spirit as those 
heretofore made, and I again ask that they be complied 
with. As vou know, thev are made in accordance with the 
understanding heretofore had with vou.” 

Bv Mr. Weisman: 

Q. Now, Mr. Flamm, there was some testimony given 

here on behalf of WNYC as to the service which thev 

•> 

render in behalf of certain charitable organizations. A. 
Yes, sir. 

Mr. Spearman: One. 

Mr. Weisman: Yes; one. 

Bv Mr. Weisman: 

* 

Q. Will you be good enough to discuss the service of 

WMCA and WPCH in that connection? A. We took it 

for granted, in preparing the testimony for this case, that. 

it was generally understood that all radio stations give to 

the best of their abilitv to charitable and worthv causes. 

* * 

Our spirit was similar to that of any man who is 
1797 reluctant to tell about the things that he does for 

eharitv. We did not think it was necessarv, but 
since that question has been brought up, I can say, in all 
truth, and based upon my actual knowledge of what other 
stations are doing, that WMCA and WPCH have con¬ 
tributed more liberallv and more generouslv to everv 
charitable and worth while cause, and to the various unem¬ 
ployment drives, and so forth, than any other important 
station in the metropolitan area. 

Q. Was it limited to unemployment drives? A. No. 
There has never been a request made by any charitable or¬ 
ganization, any philanthropy, any drive of any nature 
whatsoever, that was not given immediate and complete 
cooperation on the part of both WMCA and WPCH. 

Q. Mr. Flamm, on Sunday before we left for Washing¬ 
ton, was there such a request granted by WMCA? A. Yes. 
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Q. Who was the toastmaster of that dinner? Was it 
George Z. Medalie, United States Attorney for the South¬ 
ern District of New York? A. Yes. 

Q. Was Mayor Walker the principal speake| on that 
occasion? A. Yes. 

Q. Was Commissioner Goldman present ? A. Yes. 

Q. Was not Commissioner Goldman treasurer f)f the or¬ 
ganization which sponsored that? A. Yes. 

Q. I was present at that dinner with you? A. That is 
correct. 

1798 Q. Was it not during the course of that dinner 
that one of our friends asked to sponsor that pro¬ 
gram? —. Yes. 

Q. And did he offer the sum of $500 for it? A. I told 
him he would have to pay $500 for it. 

Q. Did he make out a check to you for $500 for sponsor¬ 
ing that program? A. He made it out to Comikiissioner 
Albert Goldman. 

Q. Did vou turn that money over to Commissioner Gold¬ 
man? 


Mr. Joyce: I object to these self-serving declarations. 

Bv Mr. Weisman: 

Q. Did vou turn that check over to Commissioner Gold- 
man? A. Immediately. 

Q. Have you a letter in the files from Comnjiissioner 
Goldman thanking you for the service of Radio [Stations 
WMCA and WPCH in charitable work? A. Yes, jsir. 

Q. Produce it, please. A. (Witness produces phper.) 

Q. Was there any talk about any hearings on December 
11, 1930? A. No, sir. j 

Q. Is that the date of this letter from Commissioner 
Goldman? A. Yes, sir. 

Q. Read it, please. 

A. “I have for acknowledgment vour recent-” 


Mr. Joyce: I object to the reading of the letter. 
Mr. Weisman: I offer it in evidence. 


Mr. Joyce: I object to it. It is self-serving. 

1799 Mr. Weisman: I withdraw the offer. 

Mr. Joyce: I do not know whether they ever re¬ 
ceived it. 

Chief Examiner Yost: The offer is withdrawn. I 
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By Mr. Weisman: 

Q. Did you receive it from Commissioner Goldman? A. 
Yes, sir. 

Mr. Joyce: Oh; it is from Commissioner Goldman? Let 
me look at it. I thought you said it was to Commissioner 
Goldman. I thought you said it was a letter to the Com¬ 
missioner. 

(After Mr. Joyce examined the paper referred to.) 

Bv Mr. Weisman: 

Q. Now, read it. 

Mr. Joyce: I am not asking that it be read. 

Mr. Weisman: I am asking that it be read. 

Mr. Joyce: I object to it being read into the record. 

By Mr. Weisman: 

Q. Will you state the substance of it, Mr. Flamm? A. 
It was a letter thanking both WMCA and WPCH for the 
cooperation that we gave to the publicizing of the football 
game of Notre Dame vs. New York Football Giants, at the 
Polo Grounds on December 13, on behalf of Mayor Walk¬ 
er’s committee for unemployment, on December 6. 


Bv Mr. Jovce: 

• * 

Q. Will yon state the hours? A. Commissioner Gold¬ 
man did not specify in his letter to me the time we gave to 
the City. 

By Mr. Weisman: 

% 

Q. Have you in your files, Mr. Flamm, a series of let¬ 
ters from several different charitable organizations 

1800 in the Citv of New York? A. Yes. 

* 

Mr. Joyce: I object to any question with respect to such 

letters, or any answers thereto. 

Chief Examiner Yost: Letters are not admissible. 

Mr. Weisman: 1 am not offering them. 

Mr. Jovce: 1 Or any discussion as to them. 

* * 

Chief Examiner Yost: The Examiner will permit the wit¬ 
ness to say, of course, that he has such letters. 
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The Witness: I have a voluminous file of letters from 
organizations of every creed and color, of every" kind, in 
New York City, and even from points outsid^ of New 
York City, that WMCA and WPCH have given! hours of 
their time to regularly- 

By Mr. Weisman: 

Q. Is it not a fact, Mr. Flamm, that the American Legion 
presented- 

Mr. Joyce: I object. 

Mr. Spearman: This is an actual happening. | 

Mr. Joyce: I know they are actual happenings'^ but you 
could have telephoned them and told them to w^ite those 
letters, so far as I know. | 

Chief Examiner Yost: Just a minute. One at a time, 
gentlemen. j 

(Discussion off the record.) 

Mr. Weisman: I submit I am entitled to ask tfhe ques¬ 
tion before the objection is raised. 

i 

By Mr. Weisman: 

i 

Q. Is it not a fact, Mr. Flamm, that the American 
1801 Legion presented Radio Station WMCA jwith an 

American flag in appreciation for the work we have 
done for that organization? 

Mr. Joyce: I object to the question as incompetent, ir¬ 
relevant and immaterial. It has no bearing on the issues 
involved in the hearing. 

By Mr. Weisman: I 

Q. Is that the fact? A. Yes, sir. 

Mr. Jovce: Wait a minute. I ask that the answer be 
stricken. 

Chief Examiner Yost: What was the question. 

(The Reporter read the last question.) 

Chief Examiner Yost: He may state that as a fact, if he 
knows it. 

The Witness: Yes, sir. 
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Mr. Joyce: iI do not see what bearing it has on this par¬ 
ticular proceeding. 

1802 Mr. Joyce: I will say at this time, Mr. Yost, that if 
questions can be permitted along the line being asked 

now, I think this proceeding is going to be prolonged, for 

the reason that it necessitates my producing a witness in 

rebuttal to testify to thousands of letters similar to what 

* 

has been testified to here by this witness. You are opening 
the door for us to do identically the same thing. We re¬ 
ferred to letters, but did not identify them. If this is going 
to be permitted it will necessitate my telephoning to New 
York to bring back witnesses. It is my right if it has any 
bearing, if it is going to have any influence with this Ex¬ 
aminer in arriving at a determination, to insist upon my 
right to produce the same kind of evidence in rebuttal. 

Mr. Weisman: Mr. Examiner, I am not offering these 

letters in evidence. I never intended to have anv mention 

* 

of them. I am willing to rest now with the statement- 

Mr. Joyce: 1 Just refrain from mentioning names. 

Mr. Weisman: Will vou let me finish? 

Chief Examiner Yost: The reporter cannot make this 
record if you are going to both talk at once. It is impos¬ 
sible. 

Mr. Weisman: 1 am content if Mr. Joyce will agree with 
me to simply have the record show the general statement 
of Mr. Flamm that both radio stations WMCA and WPCH 
have repeatedly helped charitable and similar organizations 
in their -work, and I do not question similar work on the 
part of WNYC. 

Mr. Joyce: True enough; but the presentation of 

1803 names, and so forth and so on, is an effort to make 
something stand out. So if you will strike that out 

of the record it is all right with me. 

Mr. Weisman: We are rather proud of it and I would 

like to have the record show it. 

Mr. Joyce: I say you ought to be proud of it. 

Mr. Weisman: Then you ought not to have any objec¬ 


tion to it. 

Mr. Joyce:' I would like to meet it with similar testimony 
on my part. 

Mr. Weisman: Let us proceed, now. 

The Witness: What is the question? 
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By Mr. Weisman: 


Q. Without intending to go into details of this work, did 
WMCA and WPCH limit any of these organizations to 
five minutes or ten minutes ? A. Why, no. I could mention 
programs where we gave them an hour a week o\^er periods 

of vears. 

* 

Q. Do you recall, Mr. Flamm, the campaign by Heywood 
Broun of the Scripps-Howard-World-Telegram-- 

Mr. Joyce: It is already in evidence. He hsjs already 
testified to that in his original testimony. | 

The Witness: No; I did not. I 

By Mr. Weisman: j 

Q. I think Mr. Alexander did. So you can ref (rain from 
doing so. Did that apply to the other organizations? Was 
there any unreasonable limitation placed upon <pharitable 
organizations? A. No; no limitations at 4H- 
1804 Q. Was that done in preparation for any hearing 
of any case? A. We have been doing tliojse things 
ever since as far back as I can remember. We hate always 
given unstintedly to charity organizations. 

Mr. Weisman: You may cross examine, Mr. Jolyce. 
Cross-examination on behalf of WNYC. j 
By Mr. Joyce: j 

Q. Your mind appears to be rather clear, Mrj Flamm, 
on these conferences? A. Yes; those that I attended. 

Q. I mean, on this subject generally your mind is rather 
clear. I should say so, from your testimony. Is that a 
fact? A. Yes. j 

Q. And these events that you have been discussing run 
back how far? A. The first one I mentioned wasISeptem- 
ber 19,1929. | 

Q. Your general testimony runs back to the tiijne when 
the city was directed to share time with you? jA. With 
reference to what? 

Q. This channel? A. Yes. | 

Q. That runs back into 1928, not 1929. A. My jmemory 
runs back to the day I came to the station. j 

68—5695a ! 
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Q. I mean, these discussions that you are testifying to 
now: vour memory is very clear as to all the dis- 

7 * * * 

1805 cussion^ held in connection with sharing time and 
all that sort of thing and when you started to share 

time? A. Yes. 

Q. Very clear. Your memory was not very clear when 
I was questioning you in connection with whether the As¬ 
sociated Broadcasters, Inc., was still in existence or not. 
Do you recall the questions I asked you then? A. I gave 
you a very definite answer to that. 

Q. You were not quite sure that they were still in ex¬ 
istence? A. I told you that I was not certain whether Mr. 
Weisman dissolved the corporation. He took steps to dis¬ 
solve it. 

Q. You were not very clear as to whether they paid their 
taxes? A. No. 

Q. For 1929, 1930 and 1931. A. I do not recall paying 
those taxes. 

Q. You were president of the company, were you not? 
A. Yes. 

Q. And very active in it, too? A. Yes. 

Q. Was Mr. Friedman your representative? A. He was 
associated with me. 

Q. During the period we are discussing here? A. You 
must limit the period. 

Q. We will say, 1928-1929. A. He was with us for a 
while around 1928 and the beginning of 1929. 

1806 Q. And he was representing you? A. He repre¬ 
sented the Associated Broadcasters. 

Q. And what was his connection? What were his duties 
in connection with that company? A. He was principally a 
salesman. 

Q. What do you mean by that in connection with radio? 
A. He would sell time for the station. 

Q. In other words, get somebody that would sponsor a 
program? A. That is correct. 

Q. Do you recollect the City writing you a letter in con¬ 
nection with requiring time for specific events on January 
18, 1929, the New York State Bar Association reception 
and meeting, afternoon and evening? Do you recollect any 
such letter as that? A. I don’t recollect the letter; no. 

Q. Do you recollect what disposition was made of it— 
bearing in mind that your memory is very good? 
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Mr. Weisman: Do not pay any attention t(j) his com¬ 
ments. Go on and search your memory and give your best 


answer. 

A. We broadcast thousands and thousands of programs 
during the past four or five or six years, and my memory 
might not be so clear on any specific progranji unless I 
refer to papers bearing on that particular program. 

Bv Mr. Jovce: 1 

Q. Do you recollect a request made by the City for the 
broadcasting of the State Bar Association? A. I do not 
recollect the letter; no. 

Q. Do you recall the request of the Cityl to broad- 

1807 cast the United Palestine Appeal, January] 23, 1929? 

A. No, sir. 

Q. Do you recollect the request of the City to (broadcast 
the annual dinner of the Queensborough Chambet of Com¬ 
merce, January 23? A. No, sir. | 

Q. Do you recollect the request of the City to [broadcast 
the Bronx County Bar Association’s 27th annuajl banquet 
in honor of Charles Evans Hughes? A. No. 

Q. Do you recollect anything in connection >vith that 
particular broadcast? A. I recall that there 'vl'as some 
last minute difficulty in that broadcast; yes. 

Q. Is that all that you do recollect? A. I recall quite 
distinctly the following facts—you will have to help me 
refresh my memory on certain details. Was that supposed 
to take place at the Astor Hotel? 

Q. Yes. A. I recall the details in connection ivith that 
broadcast. 

Q. Just give us the details in connection with that broad¬ 
cast. A. The details of the broadcast were as follows: 
WNYC asked us to broadcast that event. I believe Mr. 
Fitzpatrick, who was more or less active at that time, con¬ 
ferred with one of our representatives—I do notj remem¬ 
ber who it was—and arranged with WMCA td do the 
broadcasting of that event. We have to get certain tech¬ 
nical information when we broadcast a remote con- 

1808 trol event from a hotel. 

Bv Mr. Weisman: 

Q. Explain to the Examiner what you mean by certain 
technical information. A. I am coming to that poiht. For 
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instance, we have to know the exact place where the tele¬ 
phone company has put their connections so that we can 
attach our remote control apparatus. The information was 
given to us by WNYC that this banquet was to take place 
in the grand ball room of the Astor Hotel on a certain 


evening—I think it was Wednesday night—from a certain 


hour to a certain hour. I do not recall the exact time. 


But this point 1 do recall distinctly, because when the dif¬ 
ficult v arose—and the following dav there was a lot of 
discussion about it—I took the trouble to make a personal 
investigation, and this is what happened, that the infor¬ 
mation given us as to the banquet taking place in the 
grand ball room of the Hotel Astor was incorrect; and 
when our operator arrived at the hotel this is the situa¬ 
tion he found. The Hughes banquet was taking place in 
another room in the hotel, and the grand ball room was 
being used by an annual ball and dance given by the Beaux 
Arts Societv. The management of the Astor Hotel ex- 
plained to our remote control operator that there was an 
installation in the rear of the grand ball room, that the 
other event was taking place in the other room, and there 
was absolutely nothing we could have done at the time. 

I sav that I made an investigation, and I am thoroughlv 
satisfied from the report that was given me by our engi¬ 
neering department that the information given to 
1809 WMCA as to the location of that event was incor¬ 


rect, and I respectfully refer any one who is inter¬ 
ested in knowing to the New York Telephone Company, 
and tliev will verifv what I sav on the record now, that 
I did order the telephone lines for that event; that the 
lines were installed in the rear of the grand ball room and 
that the event took place in another room. Whether or not 
that was a last minute switch on the part of the committee 
that arranged this Hughes affair, I do not know, but the 
fact remains that we ordered the lines in all good faith; 
that we sent our operators in all good faith to take care 
of the event. Our program schedule was cleared that night 
in all good faith; but it was one of those unavoidable, un¬ 
fortunate accidents that sometimes occur in radio. 

I do not mean to imply that the employees of WNYC 
purposely gave us wrong information. It may have been 
a very natural and unintentional mistake. But those, Mr. 
Examiner, are the facts on that particular event. 
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Bv Mr. Joyce: 


Q. Do you recollect in connection with that j particular 
broadcast whether or not you charged the j broadcast 
against the Bar Association? A. There were lijiie charges 
involved. If they engaged line facilities to the hotel- 

Mr. Weisman: Did you charge them? j 

The Witness: Yes. i 

Mr. Weisman: That is the answer, then. 

By Mr. Joyce: j 

Q. And it was all paid for? A. It was paid for. 
1810 Q. Do you recollect the Bronx County Bar As¬ 
sociation requesting of you the return of | that $355 
bv reason of the fact that thev did not have tint facilities 
of the station? A. And it was returned. I recall that it 
was returned to them. 

Q. Who returned it? Did you return it personally, as 
president of the company ? A. I do not make ouj personal 
checks. | 

Q. Was it returned by the Associated Broadcasters, 
Inc.? A. I do not recall the exact party who paid it, but 
I do know that if they paid us for something---j- 

Q. Was it not- A. Pardon me—if we werel paid for 

something that we did not deliver, I will take full respon¬ 
sibility for the statement that they were positively re¬ 
imbursed. 

Q. I hand you a letter, Mr. Flamm, on the letterhead of 
WMCA, and ask you to read that and refresh your recol¬ 
lection. 

Mr. Weisman: I consent that it go in evidence. It is 
exactly an explanation of what he just said. j 

By Mr. Joyce: 

Q. Having refreshed your recollection, will you state for 
the record just exactly what that letter says? A. This let¬ 
ter, I am very happy to say- 

Q. Never mind qualifying it. Just tell us the ‘contents 
of the letter. j 

Mr. Weisman: Just read the letter. 


A. This was written by Mr. Leo Friedman. 
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1811 Mr. Weisman: He was your representative? 

The Witness: Yes. The letter is dated January 26, 1929, 
addressed to Mr. Bernard Deutsch, president of the Bronx 
County Bar Association, and reads as follows: 

“First, I atn deeply regretful for the unfortunate situa¬ 
tion which last night prevented the broadcast of your event, 
as scheduled. As vou doubtless know, this was not the 

fault in anv wav of this station. 

* %■ 

“Thorough investigation was instituted at once under 
my personal direction, and it was immediately disclosed 
that the Astor Hotel management failed to perform its part 
in the agreements involved. The wires of the telephone 
company were, in fact, installed; but we now find upon fur¬ 
ther investigation that neither the telephone company nor 
our representatives, who were on the spot, were permitted 
to complete connections. It seems that the Astor manage¬ 
ment had not properly directed the installation of wires to 
the right room for your event in the first place. Further, 
several hours before when this was discovered, our opera¬ 
tors and representatives were unable up to the last moment 
to make the Astor officials allow us to install emergency 
connections to the right room. This was attempted for 
more than an hour previous to your scheduled broadcast 
and up to the last moment, of acknowledged failure, as an¬ 
nounced over the air upon the findings and verifications of 
our Studio Director, Mr. Del Elwood. 

“It is clear, undoubtedly, that the fault was not ours, but 
clearly the Astor Hotel’s and to a great extent the Tele¬ 
phone Company’s. 

1812 “In closing, mav I sav that WMCA stands roadv 
to assist you in any way, shape or manner to rectify 

anv embarrassment caused to vou or vour cause. To that 
end, already our President, Mr. Donald Flamm, has invited 
Hon. Charles Evans Hughes to accept the facilities of this 
station. Likewise, to you and your associates the same 
facilities are hereby extended and 1 trust that we may get 
together and discuss ways and means, not only to rectify 
your situation, but to put over your message. 

“Hastilv and persoliallv, verv sincerelv, 

'* ‘ “LEO FRIEDMAN.” 

Mr. Jovce: I offer it in evidence. 

Chief Examiner Yost: It will be admitted. 
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(Two copies of letter dated January 26, 1929, from Leo 
Friedman to Bernard Deutsch, President, Bronx County 
Bar Association, New York, N. Y., were received in evi¬ 
dence, marked ‘‘Docket No. 1337, WNYC Exhibit No. 48,” 
and are filed with the two copies of transcript in possession 
of the Commission.) 


By Mr. Joyce: 

Q. This letter states that you were trying- to do every¬ 
thing for quite a while prior to the broadcast \ A. Yes; 
and, Mr. Jovce- 

Q. You have answered. Do you recollect that Charles 
Evans Hughes was permitted to talk over a dummy mike? 
A. No, sir; that is absolutely incorrect, to the ljest of my 
knowledge. 

Q. You do not recollect that? A. No. We do|not resort 
to that sort of subterfuge. Of course I was not 
1813 present. j 

Q. Do you recollect what appeared in the paper 
the next dav in connection with that? A. No; I do not re- 
call it. Whatever appeared in the paper the next day you 
people furnished to the papers. 

Mr. Weisman: Do not argue with him. 

By Mr. Joyce: 

Q. Do you recollect the Bronx County Bar Association 
writing vou in connection with this letter that you just read? 

Mr. Weisman: If vou have the letter, let us h 
put it in evidence. 



Bv Mr. Jovce: 

Q. Do you recollect any such letter? A. If you will show 
me the letter for me to refresh my recollection. 

Q. All right (handing the witness a paper). A. I don’t 
recall the letter. It may have been sent. I could not posi- 
tivelv sav I received it. 

• ft/ 

Mr. Jovce: I will offer it in evidence. 

* 

Mr. Weisman: All right. 

Chief Examiner Yost: It will be received. 

i 

(Two photostatic copies of a letter dated January 28, 
1929, from Bernard S. Deutsch to Station WMCA,|were re- 
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ceived in evidence, marked “Docket Xo. 1337, WXYC Ex¬ 
hibit Xo. 49/’ and are filed with the two copies of transcript 
in possession of the Commission.) 

Mr. Joyce: 1 ask that that letter be incorporated in the 

record the same as the previous letter. 

Mr. Weisman: I have no objection. 

1814 Chief Examiner Yost: Verv well. 

* 

(The letter referred to is as follows:) 

“Januarv 28th, 1929. 

“Station WMCA, 

Hammerstein Theatre Building, 

53rd Street & Broadway, 

New York City. 

“Dear Sirs: 


‘‘The letter of vour Mr. Leo Friedman, dated Januarv 
26th, 1929, lias been received. It is hardly necessary for 
me to say that our experience in connection with your con¬ 
tract with us was most disheartening and caused us great 
inconvenience and annovance. 

9/ 

“To put the matter tersely, we contracted with you to 
have the proceedings at our annual dinner to Hon. Charles 
Evans Hughes on the 25th inst. at the Hotel Astor, and the 
speeches thereat broadcast over your Station on that eve¬ 
ning from 10 p. m. to 11 ]). m. We paid you $355.00 for that 
very purpose. 1 At the time you made this agreement with 
us, vou knew and realized that the only reason we entered 
into an agreement with you was because of the experience 
we had had with Station WXYC. We paid you for some¬ 
thing which we never received. 

“In the circumstances, therefore, we request you to be 
kind enough Xo return to us the sum of $355.00 which was 
paid to you at the time of the agreement. 

“Verv truly yours, 

“BERXARD S. DEUTSCH, 

“ President .” 


1815 By Mr. Joyce: 

Q. Do you recollect that you paid this money back? A. 
I make this statement, that if we were paid for something 
we did not deliver, I assume it was returned to him. 
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Chief Examiner Yost: You do not know of jyour own 
personal knowledge whether or not it was returned? 

The Witness: No, sir. j 

By Mr. Joyce: i 

Q. Do you recollect writing a second letter to Jhe Bronx 
County Bar Association? A. I do not recall it. I 
Q. I hand you this letter to refresh your recollection. 


Mr. Weisman: I have no objection to its going into evi¬ 
dence, if it is offered. 

Mr. Jovce: All right. Put it in the same as the other 
one. I 

Chief Examiner Yost: That mav be done. 

* 

(Two photostatic copies of a letter dated January 30, 
1929, from Leo Friedman, Associate Director ojf Station 
WMCA, to Bernard Deutsch, President of tl|e Bronx 
County Bar Association, were received in evidence, marked 
“Docket No. 1337, WNYC Exhibit No. 50”, and| are filed 
with the two copies of transcript in possession of the Com¬ 
mission.) 

(The letter referred to, WNYC Exhibit No. j50, is as 

follows:) j 

1810 “January 30, 1929. 

“Mr. Bernard Deutsch, l 

President Bronx County Bar Association, 

201 Broadway, ! 

New York Citv. ! 


“Dear Mr. Deutsch: | 

“In answer to your letter acknowledging receipt] of mine 
in connection with our failure to broadcast the banquet of 
vour association at the Astor Hotel, recentlv. 

“Let me say, right at the start, we are regretful of the 
occurrence and it is our intention to see that the entire 
matter is justly and amicably settled. But, at the same 
time, we must insist that the same be on basis of j the un¬ 
derstandings involved. Any other would be unfai|r to the 
station and to myself; for, after all, in order to selrve you 
at your very urgent requests, at the very last moment, so 
to speak, I was induced to act personally in your jnterest, 
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for the procurement of ‘time’ when you found that WXYC 
had canceled their arrangements with vou. 

“It was definitely known and understood that no ‘time’ 
was available at the time, it being under the control of 
certain accounts who regularly purchased the same previ¬ 
ously and by long term contracts, and consequently, that 
we might make it possible that you could broadcast on that 
date, I was instructed and obliged to secure the ‘time’ by 
special arrangements. Therefore, at your urgent request, 
I gave my time personally, as your agent, and arranged 
as I did. Thereupon, having made arrangements for the 
occupation of such periods, T accepted check to me. per¬ 
sonally made out, receipted for ‘as agent’ and disbursed 
from the same according to instructions and ar- 
1817 rangements. 

“Investigation of the entire matter has conclu¬ 
sively revealed that the Astor management refused the 
cooperation that was necessary to complete broadcasting 
arrangements. This, an hour or two before the time al¬ 
lotted, during and after, and as you acknowledged over the 
phone to me, was because the Astor officials were unwilling 
to assist ‘WMCA’. There is plenty of evidence of this 
phase of the matter, although the Astor was obligated to 
your organization to permit the broadcast of the proceed¬ 
ings, as arranged. 

“The telephone company is completing its investigation 
of the matter. We have the verified findings of our own 
operators, and men there on the job. 

“Our director of programs, Mr. Del Elwood, likewise 
went over there and satisfied himself that due to the re¬ 
fusal of the Astor officials we would not definitely be able to 
broadcast, and thereupon, as stated, he notified the radio 
audience, in accordance with the report as shown on the 
official ‘WMCA radio log’. 

“Now, plainly you did not get your broadcast. But, as 
vou vourself admitted, it was not WMCA’s fault. Thev 
were not directly concerned and positively not responsible 
for the fall-down on your broadcasting arrangements which 
were made indirectly. In short, I, as a special agent in this 
matter, at your direction, undertook to procure the ‘time’ 
required and in so doing disbursed the money paid to me 
in accordance with the arrangements as made. 
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I 

“The telephone companies’ charge will not bd paid and 
a refund wdll be made thereon. But, 1 do not see 

1818 how I can procure the disbursed moneys for the 
‘time’ procured. As stated, however, WMCA will 

be more than glad to furnish their facilities whenever re¬ 
quired to compensate you for your inability to use their 
facilities which were ‘on hand at the Astor’ at the time 
required, but which, thru negligence on variousi persons * 
parts was not used as scheduled. You know of cqurse that 
WMCA continued to hold the air for you with various spe¬ 
cial programs making continuous and periodic announce¬ 
ments of the state of affairs, etc. 

“Now 7 , gentlemen, all that I ask is that you appreciate 
the true circumstances surrounding this entire unfortunate 
occurrence and realize that I, as agent, am solely respon¬ 
sible to vou and that after all I carried out mv arrange- 
ments to the letter. Any redress therefore demanded from 
me would make me the sole loser in the matter,| wdiich I 
don’t believe is what you seek from the standpoint of 
justice. 

“Thanking you for your consideration of the foregoing 
and trusting that an amicable settlement wdll bq arrived 
at shortly, T am 

“Verv sincerelv, 

(Signed) * * “LEO FRIEDMAfL 

“Associate Director WMCA.” 

Bv Mr. Joyce: 

Q. Do you recollect, Mr. Flamm, that the Bronx County 
Bar Association had to sue you to get that mopev? A. 
No; I don’t recall that. j 

Q. Well, for the purpose of refreshing your (recollec¬ 
tion, I hand you the papers. Do you recollect that an 
action w^as instituted for the collection of thjis $355? 

1819 A. I w’ould not know% because it w r as not directed 
against myself, the Associated Broadcasters! Knick¬ 
erbocker Broadcasting Company, or Eastern Broadcasters. 

Q. Against whom w*as it? A. It speaks for itseljf. 

Q. I am asking you. Against v 7 hom w^as the aetjon? A. 
Greelv Square Hotel Company. j 

Q. Do you recollect that Mr. Friedman during jail this 
period of time w*as your duly authorized agent to make con- 
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tracts for sponsored programs? You have so testified, I 
believe. A. Yes. 

Q. Do you recollect, Mr. Flamm, the particular events in 
connection with the refusing of the application of the City 
of New York that are of more importance to the public of 
the City of New York or the metropolitan area than the 
particular events that the City wanted that particular time 
for? 

Mr. Weisman: That is what I call an unintelligible ques¬ 
tion, Mr. Examiner. 

Chief Examiner Yost: Read the question, Mr. Reporter. 

(The question referred to was read by the reporter as 
above recorded.) 

Mr. Joyce: That you did broadcast—well, strike the 
question out. 


Bv Mr. Jovce: 

» •> 

Q. T notice,! Mr. Flamm, in talking about the particular 
events vou did not refer to the Fried event. What trail- 
spired in connection with the Fried broadcast ? A. 
1820 You will have to refresh my recollection by giving 
me the date of the Fried event. 

Q. It was some time in 1929. 1 think your mind, as you 
have testified, is very clear; your memory is very clear. A. 
1 think I made it quite clear that the first letter that I have 
here signed by Commissioner Goldman is dated July 31, 
1930. 

Q. You do not remember anything in connection with the 
Fried event? A. No, sir. 

Q. That was subsequent to those conferences that started 
in 1928. You don't remember that, do you? 

Mr. Spearman: He said he did not remember anything 
about, it, so he does not know whether it was prior or sub¬ 
sequent. 

Bv Mr. Jovce: 

* * 

Q. Did any of the letters that you sent to the city in 
answer to requests for time, and which were denied, state 
in them that the City should have the facilities of WP’CH? 
A. I personally- 
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Q. Do any of the letters state that? A. We seldom 
wrote letters to the City of New York, either denying or 
giving them time. 

Q. Do anv of the letters that vou sent to the Citv answer- 
ing the requests for time specify that they could have the 
facilities of WPCH? I am banking on your memory which 
you have proved is very good. You do not know'j A. I do 
not know. I 

Q. You do know, however, from your testimony 

1821 that you did telephone and make such offers that 
they could have the facilities of WPCH? |A. Every 

application on the part of WNYC for time was j made by 
telephone first, by Miss Jones to Miss Segal. 

Q. Everv one? A. Everv one. 

I 

Mr. Weisman: And then followed how? 

The Witness: By a letter from Commissioner 'Goldman 
to myself, copies of which I have right here, and h copy of 
each letter was mailed to Miss Segal confirming my letters. 
Mr. Joyce: That is all. 

Mr. Porter: I wonder if I might ask Mr. Flamm just one 
or two questions? 

Mr. Spearman: Surely. Go ahead. 

Mr. Joyce: All letters in connection with these things 
that are on file with the Federal Radio Commission 1 ! are con¬ 
sidered in evidence, are they not? 

Mr. Spearman: Self serving letters written by one sta¬ 
tion, binding on the other? 

Chief Examiner Yost: They are not. 

Mr. Joyce: Are any letters from any of the parties in¬ 
volved in this proceeding supposed to be in evidence? 

Chief Examiner Yost: They are not. 

Air. Joyce: Of any description whatsoever? 

Chief Examiner Yost: Not without being offered and 
admitted. j 

Mr. Joyce: The only things that are in evidence are the 
license and applications for license and renewals? 

Chief Examiner Yost: Yes. There are possibly 

1822 letters in connection with the application, attached 
to and made a part of the application, that aiie in the 

files, which are pending. ! 

Air. Newman: You do not refer to the letters wllich you 
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have had marked for identification or offered in evidence 
during the course of the hearing? 

Mr. Jovce: No. I am referring to anv that vou might 
have in your files, whether you take judicial notice of them 
or not. 


Cross-examination on behalf of the Commission. 

Bv Mr. Porter: 

* 

Q. As I understand you, Mr. Flamm, you say that Sta¬ 
tion WPCH lids a number of times offered its facilities for 
the use of the City of New York? A. Yes, sir. 

Q. And that has been done, I suppose, at such times as 
Station WMCA did not care to give up its time to WNYC? 
A. Yes, sir. 

Q. Did WNYC or the City of New York ever take any 
time from WPCH? A. On two occasions. I testified to 
that before. 

Q. On two different occasions? A. Yes. 

Q. Was that during the daytime? A. Always in the day- 
t ime. 

Q. And for what length of time? A. For periods rang¬ 
ing from a half hour to two hours. 

Q. WPCH is a station of 500 watts power on 810, 
1823 is it not? A. Yes. 

Q. And WMCA is likewise a station of 500 watts 
power, on 570? A. Yes, sir. 

Q. As president of the corporation owning Station 
WPCH what has been your experience with reference to the 
coverage of that station on 810? A. The best way that I can 
describe it is simply to say that I have a radio receiving 
set in my automobile known as a Philco transitone, and 
my only real hobby is automobiling. I drive to all parts 
within a radius of, let us say, 50 miles of New York, in all 
directions, and naturally my set is always tuned in on either 
WMCA or WPCH. I know this, that WPCH in manv sec- 
tions comes in better than WMCA. 

Mr. Jovce: Has it been admitted that this witness is 
* 

qualified as an expert? 

Mr. Weisman: As a listener. 

Chief Examiner Yost: Just what he actually heard and 
knows with reference to his listening in. 


__ 
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Mr. Joyce: Would it be expected that the witiiess would 
testify differently from what he is going to say?I 

Mr. Weisman: Is that an insinuation? 

Mr. Joyce: Is it conceivable that the witness would tes- 
tifv any differentlv from that which he undoulJtedlv will 
testify?" 

Mr. Weisman: Is it proper for counsel to suggest that 
a man who has been sworn will not testify to the tjruth? 

Mr. Joyce: No; I am only just asking the question. 

1824 Mr. Weisman: Let us not put those things on the 
record. 

Mr. Porter: That is the very point of this examination, 
and I would like to get it settled by somebody just what this 
case means. 

Mr. Spearman: In deference to Commission counsel 1 
suggest we let him get anything in the world he wants out 
of our witnesses or WNYC’s witnesses. 

Bv Mr. Porter: 

Q. Have you the question in mind? A. The question 
was, What is the relative coverage of WMCA and WPCI1? 

Q. Based on your own experience. A. Yes; but in addi¬ 
tion to that, if I may be permitted to make the observation, 
if such a thing were possible I would, by a long sight, prefer 
full time on 810 than on 570. I would if it were within the 
province of the Commission, for a number of reasons. I 
consider the frequency of 810 at least twice as good as the 
frequency of 570. j 

Chief Examiner Yost: That is not responsive to Counsel’s 
question. j 

Mr. Weisman: I consent that his observation go out. 

Mr. Jovee: Let it stav in. 

► •- 

The Witness: As a second part of that answer, Mr. 
Porter, since radio is my life work, it is my livelihood and 
I am keenly interested in it, I make it a point to ask people 
whom I come in contact with—I have a stock question that 
I ask almost every new person that I meet who lives in New 
York: “How does WMCA come in? Where do yoq live?” 
And the next question is, “How does WPCtH come 

1825 in?” And invariably they say, “Just about the 


same. 


1064 


CITY OF NEW YORK, DEPT. OF PLANT 


Bv Mr. Porter: 

9 / 

Q. If that is true, Mr. Flamm, why have you sold no more 
advertising contracts over WPCH than you have? A. For 
two reasons.! The first one is that WPCH is ranked as a 
daytime station. We must state the facts, namely, that 
a commercial station in order to have sufficient attraction 
for the public so that commercial clients will want to be 
represented on it, it must have full night time, and in New 
York City, unless a commercial station can operate at least 
to 12 midnight, it is not in the running. Daytime stations 
cannot make money, even in New Y r ork, that is, commercial 
daytime stations. 

Q. What percentage of your programs on WMCA are 
sustaining? Can you tell me approximately? A. Approxi¬ 
mately, 70 per cent, I should say. I think our application 
for renewal of license indicates somewhere between 70 
and 80. 

Q. That means that the balance is sold! A. Those are 
commercial programs, and the balance are sustaining. 

Q. Of that! percentage, how much is after 6 o’clock and 
how much before? A. Most of our evening time is mainly 
sold and most of the sustaining time is in the davtime. 

Q. Is that the reason that you have not put forward Sta¬ 
tion WPCH any more than you have? A. That is the 
principal reason. 

Q. Because it does not operate at night time? A, 
1826 It does not operate regularly at night time. 

Q. You have been able to sell quite a few advertis¬ 
ing contracts over WPCH, have you not? A. Oh, yes; in 
the past we sold quite a few. 

Q. Do advertisers that you have come in contact with 
prefer WPCH daytime over WMCA? A. No; they prefer 
WMCA daytime, because WMCA has attracted a tremen¬ 
dous following on account of its night time programs. 

Q. If the reception of WPCH is as good or better than 
WMCA daytime, why do your advertisers still prefer 
WMCA ! A. Because it has established a tremendous night 
time following. 

Q. It has, you think, a larger audience than your daytime 
station? A. Yes, naturally. 
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Q. As I understand this case, you have had 1 what has 
been termed a gentlemen’s operating agreement with the 
City of New York? A. Yes. j 

Q. And under that agreement Station WMC4 has been 
using of the broadcast day a much larger percentage of the 
hours of time? A. Yes. 

Q. The hours you contemplate on the frequency 570, are 
they in the daytime or at night time? A. I do not quite 
understand your question, Mr. Porter. 

Q. There seems to have arisen, too, the fact tjhat in the 
daytime WNYC requires at many times additional 

1827 hours over the time which has been agreed upon? 
A. That is correct. 

Q. Is that true at night? A. Oh, no. I should say, 
almost 98 per cent in the daytime. 

I 

Bv Chief Examiner Yost: 

Q. What percentage of your time over WPCII is sustain¬ 
ing and what percentage is commercial? A. Bight now 
there is a very small percentage of commercial programs 
for the reason that I explained to you before Mr. Porter 
came into the room. 

Q. Do you remember approximately what that time is? 
A. I should say that WPCH sells approximately 20 to 25 
per cent of its time. 

By Mr. Porter: 

Q. You are aware, are you not, that Station WCCO at 
Minneapolis, operating on 810 kilocycles, has bee}i author¬ 
ized to go to 50,000 watts? A. Yes, sir. 

Q. Does that have anything to do with your request ? A. 
Oil, no; nothing whatsoever. 

Q. Is it not a fact that 50,000 watts could thro\y down a 
much stronger signal in the daytime in the New York area? 
A. It may, but it certainly would not do any more) damage 
than the other stations on 570, each one of which }s within 
130 miles of New York. j 

Q. You think that under those conditions WPCH 

1828 would still have substantially as large a coverage as 
it now has? A. Yes; but may I also call your atten¬ 
tion, Mr. Porter, to the fact that one or more of the wit¬ 
nesses for WNYC pointed out the fact that they are in- 

69—5695a 
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terested principally in covering the metropolitan area. In 
other words, their message is to the citizens of the City of 
New York, and that only covers a rather limited radius. 

Mr. Porter: I think that is all. I would like to ask Sta¬ 
tion WXYC two or three questions, if I may be permitted 
at this time to do so. 

Mr. Joyce: May I just ask Mr. Flamm a few more ques¬ 
tions first? 

Mr. Porter: Certainly. 

Additional cross-examination on behalf of WNYC. 

Bv Mr. Jovce: 

•> •> 

Q. What are the hours that WCCO, Minneapolis, has? 
A. It is a full time station. 

Q. Do you find any interference with it during the day¬ 
time? A. No, sir; I have never been able to pick them up 
in New York. 

Q. Did you apply to the Federal Radio Commission for 
night time on that station? A. 810, you mean? 

Q. Yes; so that you could transfer what you are doing on 
WMCA to—— A. No; we never applied for that. 

Q. If you did, and you were allowed to have night 
1829 time on there, would you be able to have full use of 
that particular channel morning and night? A. If 
we applied for it and if a hearing were held and it were 
finally decided by the Radio Commission to give it to us, 
we would have night time. 

Q. Whv didn’t you do it when vou were alreadv there for 
the daytime? A. Because the Radio law prevents that, the 

wav it stands today. 

* * 

Q. You consider it just as good a channel as your own? 
A. Sir? 

Q. You consider it just as good a channel as WMCA has? 
A. I consider 810 a much more desirable channel. 

Q. Still you did not apply for it. A. Because the Radio 
Law would not permit it. 

Q. For these particular events that you have testified to 
where the City made requests, was it not possible for you 
to have done your broadcasting over WPCH and let the 
City have the time it requested on your station? A. But 
they were WMCA programs and features. 
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Q. Was not WNYC identified with the ipetropolitan 
area, and anybody looking for those particular features 
would turn to that particular station on the dial? Would 
they not turn naturally to WNYC? A. Not if they were 
looking for a WMCA program. 

Q. No, but would they not naturally turn to that 

1830 regular channel? A. Not if the regular ‘newspaper 
program gave it as the other channel. Alj programs 

are listed in the newspapers, and if you have a special pro¬ 
gram you list it under the frequency that you broadcast on. 

Q. If anybody was looking for WNYC they would natu¬ 
rally turn to 570? A. That is WNYC’s frequency. 

| 

■ i 

# # # # * * j * 

1831 George Bricker was called as a witness j'or and on 
behalf of WMCA, in rebuttal, and, being first duly 

sworn, testified as follows: j 

Direct examination. 

I 

Bv Mr. Weisman: 

Q. Mr. Bricker, will you be good enough to s|tate your 
position with WMCA and WPCH? A. Director of pub¬ 
licity. . j 

Q. Are you a member of the censorship committee of 
WMCA and WPCH? A. Chairman of that conjmittee. 

Q. Are you also in the continuity department ?j A. Yes, 
sir. 

Q. And have vou written and produced programs over 
WMCA and WPCH? A. I have. " ! 

Q. Have you also arranged and produced and broadcast 
some programs over WMCA and WPCH? A. Yjes, sir. 

Q. Are they known by any title? A. Well, I can recall 
a few of the titles just off-hand. 

Q. Will you state some of them, please? A. The 

1832 Old Cynic; Night Court; Sleepy Time Club; At a 
Beach Hotel. 

Q. Will you be good enough to state your education and 
your experience in radio, newspaper work and similar 
lines? A. I am a graduate of St. Mary’s prepi school; 
attended Culver University; Ohio State University; grad- 
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uated with an A. B. degree—Would you like to have me 
give vou a resume? 

Q. If you promise to make it condensed. A. We will 
pass over the education and go into my experience in radio. 

Q. Yes, please. A. In 1920, 1921 and 1922 when radio 
was in its infancy I was one of the pioneer radio editors 
with the Wolff newspapers, the Ohio State Journal in Co¬ 
lumbus, Ohio, and the Columbus Dispatch. In that connec¬ 
tion I would like to point out briefly that when I started 
to write on radio it was in the davs when the Entrekin 

mf 

Electric Company had an experimental station called 
WCAH, located just a few blocks from Ohio State Uni¬ 
versity where WE AO operated, and the main broadcast¬ 
ing they did then, and the main thing I had to write about 
was the messages they shouted back and forth to one an¬ 
other day and night to see how they were coming on. It 

was the dav of the crvstal set. 

• •> 

In connection with the newspaper game I have served 
in every capacity from a cub reporter to political writer, 
editor, city editor, assistant city editor, editor of a maga¬ 
zine, The Broadway Magazine. I have been a fea- 
1833 ture writer, a dramatic critic and, as I say, conduc¬ 
tor of a radio column, one of the first established 
by a newspaper in this country. 

In 1923 I became the only executive officer with the title 

of Executive Director of the Ohio Valiev Furniture Manu- 

♦ 

facturers and Retailers Association, a trade organization 
covering Ohio, West Virginia, Kentucky and Indiana, 
including in its membership more than seven hundred re¬ 
tail furniture firms and two hundred manufacturers. 


For seven years I served in that capacity with the pro¬ 
viso and authoritv from mv executive board that I was 

•>’ * 

allowed to make any outside contacts that offered in the 
way of writing, publicity projects or promotions. 

Q. Did you continue to engage in your writing activities 
to some extent? A. I did. 


Q. Were ybu assigned to listen in to the programs of 
WNYC in preparation for this hearing? A. I was. 

Q. And for how long a time did you listen to them? A. 
From September 18, 1931, to October 10, 1931, I listened 
to every minute of every program put on the air by WNYC. 
Q. Was that in preparation for the hearing that was 
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originally scheduled for October 14, 1931? JA. That is 
quite right. j 

Q. Did you also make some recordings of programs? 
A. I have. 

Q. Mr. Bricker, will you please refc^r to your 

1834 memoranda and select a typical program of WNYC 
of which you have a recording to substantiate the 

opinion that you are going to express? 

Chief Examiner Yost: What he regards as a tjvpical pro¬ 
gram ? 

Mr. Weisman: Yes. 

The Witness: May I say that the period frobi Septem¬ 
ber 18 to October 10 we did not have the recording equip¬ 
ment. The recordings were made over a perioq following 
that. j 

By Mr. Weisman: 

Q. Were similar programs broadcast by W>(YC when 
you were making recordings? A. Yes; they conform to a 
pretty regular pattern. 

Q. Are you a radio listener? A. 1 certainly am. 

Q. Were you radio editor of the magazine called Broad- 

wav? A. I was. 

* 

Q. For how long a period? A. Seven months. I was 
editor-in-chief of the magazine in addition to thit. 

Q. Will you state your first observation—I do jnot know 
the proper word for listening in; I guess it is still an ob¬ 
servation, unless you can give me a better wordj—and tell 
us what you heard, stating the hours and the nature of 
the programs? A. Even to the minute or the ha[lf minute 
1 have it. | 

Q. The period of signing on and signing off. j 

Mr. Joyce: Giving the dates. 

1835 The Witness: Yes; the dates. 

Mr. Joyce: So that it may be verified aijd I may 
cross examine properly. 

The Witness: 1 will start with the program of Septem¬ 
ber 18,1931- 

Mr. Porter: Is that in such shape that he can p^t it in as 
an exhibit ? I just suggest that to save time. 

Mr. Joyce: Just what is it? 1 
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Chief Examiner Yost: A complete transcript? 

Mr. Weisman: Let us go on with respect to one, and then 
if it is agreeable we will put the others in without any ques¬ 
tions. 

Bv Mr. Weisman: 

Q. Where did you listen to these programs? A. In a 
special room set aside for that purpose, known as the pub¬ 
licity office on the tenth floor of the WMCA building at 53rd 
Street and Broadway in New York Citv, using a Scott 
superheterodyne set thoroughly tested as to speaker 
quality and all round reception. 

Q. Were you equipped with a typewriter? A. I was. 

Q. And did you typewrite? A. My observations. 

Q. As you went along? A. Yes, sir. 

Mr. Joyce: I object to what the witness did in the way 
of typewriting, unless he is more qualified as to his task 
in connection with that little instrument called the 
1836 typewriter. 

The Witness: If you will bring in a typewriter I 
will be glad to show you. 

Chief Examiner Yost: This witness of course is limited 
to what he heard over the station. 

Mr. Joyce: Was this verbatim? 

The Witness: No. 

Mr. Jovce: Just vour observations as to what vou 
%> * * 

thought of the program? 

The Witness: Yes. 

Bv Mr. Weisman: 

Q. Will you please briefly describe your experience and 
qualifications in music ? A. May I refer to a few notations 
that I have got here in chronological order? 

Q. Surely. A. I consider—perhaps you won’t, Mr. 
Joyce, but I do consider myself well grounded in music, 
inasmuch as for my own amusement, or amazement, as you 
please, I play five different instruments, including the 
piano, guitar, the ukelele—if it is to be classed as an in¬ 
strument; I sometimes doubt it—the steel guitar and the 
mandolin. 

For three years I served as a critic of music and the 
drama for the Ohio State Journal in Columbus, Ohio, a 
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daily and Sunday morning newspaper, and conducted a 
.special concert column in the Sunday issue of jhat paper 
which was considered authoritative. In connection with 
conventions over my seven year period as the only exe¬ 
cutive officer of the Ohio Valley Furniture Manufacturers 
and Retailers Association it was necessary for 
1837-1841 me at different state conventions and district 
conventions to arrange entertainment programs. 
In that capacity I have selected hundreds of features rang¬ 
ing from lowly sopranos to Lopez’ original ban(^ in Janu¬ 
ary, 1927, whose weekly salary was $10,000 p^iid in the 
form of a certified check, laid in his hand before he ever 
played a note for me that week. 

In connection with other programs allow me tp say that 
while I served as radio publicity director for the Rose 
Martin Advertising Agency in New York I arranged the 
programs, the musical programs, sponsored over the 
Columbia Broadcasting Svstem by the National School of 
Music which featured Dr. Sigmund Spath, the eminent 
composer and pianist. 

1842 By Mr. Weisman: j 

I 

Q. I will read you the last paragraph of your testimony 
yesterday. (Reading previous record.) That Dr. Spath 
should be spelled S-p-a-e-t-h, should it not? A. Yes. 

Q. Proceed. A. Dr. Spaeth is the man now conducting 
the so-called Tune Detective programs now broadcast over 
WMCA. Dr. Spaeth has several times given me credit for 
originating that idea for radio programs, inasmuch as it 
was used in connection with the National School of Music 
broadcast over CBS. 

Shall I continue, Mr. Weisman, with my experience? 

Q. No. Now, Mr. Bricker, have you with you g resume 
of WNYC programs as you heard them? A. Yesj, sir. 

Q. Pick out any day’s program at random, plpase. A. 
I have a resume here of the first one I listened to. 

Q. All right, go on and give us that. A. I present 
here- j 

Chief Examiner Yost: Give us the date. 

A. (Continuing:) —a program presented September 18, 
1931, from six to 7:30 p, m. 
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Mr. Joyce: Mr. Bricker, just before you start to put this 
in: for the record, tell us just exactly what it is, when it 
was made, how it was made, and everything in connection 
with it. 

1843 The Witness: Yes, sir. 

From September 18, 1931, until October 10, 1931, 
I was assigned to listen to every minute of the programs 
presented byiWXYC and I listened to those programs, 
using a Scott eleven tube set. 

Bv Mr. Weisman: 

Q. And didi you make a memorandum at the time? A. 
On each feature I made a typewritten memorandum. 

Q. At the time it was presented? A. At the time it was 
presented. 11 even have to the half minute the time the 
feature went on and off the air. 

Q. Xow proceed with your testimony. A. Does that an¬ 
swer your question, Mr. Joyce? 

Mr. Jovce: Go ahead. 

A. The station signed on with a regulation announce¬ 
ment at 6 p. m. There followed a musical prelude by Her¬ 
man Xewman, staff pianist. His playing was mechanically 
perfect. 

From 6:05 until 6:13 p. m. Miss Hortense Gilbert, a 
registered nurse, talked on the work of visiting nurses. 
The talk, in my opinion, was self-laudatory and of little 
interest to the public. The thought occurred to me that 
the class of people requiring the services of visiting nurses 
probably didi not own radios and were unable to avail 
themselves of the information given bv Miss Gilbert. 

Chief Examiner Yost: The examiner questions the quali¬ 
fications of this witness to express an opinion on a matter 
of that kind, i He may state what it was and the substance 
of it, but to say that in his opinion it was self-laudatory to 
me seems not competent. 

1844 By Mr. Weisman: 

Q. What did she sav, Mr. Bricker, if vou please? A. 
Mi ss Gilbert went into detail as to the work of the visiting 
nurses. 
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Mr. Joyce: Now,may I ask you a question? | 

The Witness: Yes. ! 

Bv Mr. Joyce: 

Q. Have you a record of this particular discourse or 
advice or whatever it was of the nurse? A. Only the notes 
that I took on it. 

Q. Have vou anvthing before you to show cllcarlv that 

vour notes are correct? A. You can easily check it with 
» * 

vour log. 

Q. Have you anything to show what the nurse talked 
about, that it is the actual talk? We have nothing. You 
could put down anything. I didn’t hear it. The |Examiner 
didn’t hear it. 

Mr. Newman: He is on his oath. 

Mr. Jovce: And vet we have got to listen to you tell us 
something on which there is nothing before us! to prove 
what she said, whether she said it or did not sav it. 

Mr. Newman: But, Mr. Joyce, even if he heard the 
broadcast he is qualified to testify what he recall^ of it. 

Mr. Spearman: Notes or no notes. 

Mr. Joyce: All right. I suppose we can take it for what 
it is worth. T don’t know whether there was ever such 
a broadcast. It is a peculiar way to prove a broadcast, 
that such a thing happened, such a lecture, if you want to 

call it that, was given. Go ahead. Let the witness 
1845 testify to it. 

Bv Mr. Weisman: 

* 

I 

Q. Proceed, Mr. Bricker. j 

Mr. Joyce: I think it is more or less a waste of time, 
however. j 

A. At 6:13 p. m. the call letters were given, and from 
that time until 6:30 p. m. a program of mandolin and piano 
music was offered. 

: 

By Mr. Weisman: 

Q. In connection with that mandolin and piano music, 
Mr. Bricker, was there any introduction explaining the 
nature of the composition or any other educational talk 
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given in connection with that music? A. There was not. 

Mr. Joyce: As far as you recall or as far as your notes 
show. 

The Witness: My notes show that. 

Mr. Weisman: Just a moment, Mr. Examiner. Are we 
going to have cross examination at every sentence? 

Chief Examiner Yost: No. 

Mr. Joyce: All right, I won’t interrupt again. Go right 
ahead. 

The Witnesfe: May I explain at this point- 

Chief Examiner Yost: No, proceed. 

Mr. Joyce: I am not going to interrupt this morning 
again. 

Mr. Weisman: Don’t do it then. 

Bv Mr. Weisman: 

1846 Q. Go ahead, Mr. Bricker. A. At 6:30 p. m. 
French lessons, under the auspices of the Berlitz 
School of Languages, were broadcast. This program, 
through a combination of broad hints and suggestions to 
buy Berlitz text books assumed the aspect of an out-and- 
out commercial program, such as we operate for commer¬ 
cial clients on WMCA. Listeners were instructed to turn 
to certain pages of the Berlitz French text book, and the 
program followed the book throughout. 

Q. Now, Mr. Bricker, did you follow the suggestion made 
over radio station WNYC bv the Berlitz School of Lan- 
guages’ announcer with respect to the books which he 
used? A. I did. 

Q. In the broadcast ? A. I did. 

Q. I show 'you a letter dated December 10, 1931, and 

ask you whether it was an answer to a letter of request 

which vou made. A. It is. 

* 

Mr. Weisman: I offer it in evidence. 

Chief Examiner Yost: What is the letter? 

Mr. Joyce: Let me see the letter, please, after the Ex¬ 
aminer sees it. 

Chief Examiner Yost: That is all right. You may read 
it first, Mr. Joyce. Is there any objection to the letter, to 
the admission of the letter? 

Mr. Joyce: I object to the admission of the letter. He 
can testify as to what the letter is. 
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Mr. Weisman: Unless he testifies to what? 

Mr. Joyce: He can testify that he wrote for and 

1847 received such a letter. 

Mr. Weisman: That is exactly what he just finished 
testifying. 

Mr. Joyce: I sav he can testify to that. 

Mr. Weisman: He has testified to it. 

Mr. Joyce: That he has received such a letter. 

Mr. Weisman: I now offer it in evidence. 

Mr. Joyce: I object. 

Mr. Weisman: On what grounds? 

Mr. Joyce: It is not the proper way to prove it. 

Mr. Weisman: What are the grounds of the objection? 
Mr. Joyce: As incompetent, irrelevant and immaterial. 
Mr. Porter: What is that, Mr. Weisman? 

Mr. Weisman: A letter to Mr. Bricker, in answer to his 
own inquiry. It goes to corroborating the nature and the 
kind of broadcast, that it takes up that time two hours a 
week. 

Mr. Spearman: The witness further stated he Wrote for 
it in response to an advertisement over WNYC by the Ber¬ 
litz School of Languages. j 

Mr. Porter: I have no objection to it. 

Chief Examiner Yost: Let it be marked for identification. 

(The letter from the Berlitz School of Languages to Mr. 
Bricker was thereupon marked ‘‘Dockets 133/, et al., 
WMCA and WPCH Exhibit No. 35,” for identification 
only.) j 

Chief Examiner Yost: He may state the subject of it. 
It seems to set forth the prices for the books, as 

1848 broadcast over this course. 

The Witness: And they will send them to you 

C. 0. D. 

Mr. Porter: That is not being offered in evidence? 

Mr. Weisman: I did offer it in evidence. It was ex¬ 
cluded. 

Mr. Jovce: Marked for identification. 

•> 

Mr. Weisman: It has been marked. 

Bv Mr. Weisman: 

* 

Q. Mr. Bricker, will you state the substance of the letter, 
please? A. The letter is in reply to a letter directed by me 
to the Berlitz School of Languages. 
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Q. Will you state, please, the substance of that letter? 
A. It gives the name of the text books used in connection 
with the Italian lessons. 

Q. Is that the text book that was mentioned by him over 
the radio station? A. As I testified, this was a French 
lesson, but in a subsequent program, on which I have notes, 
Italian lessons were mentioned, and I wrote in for an Italian 
text book. 

Chief Examiner Yost: Has not that matter been gone into 
sufficiently? It has been testified to several times, about 
their methods of announcement. 

Mr. Weisman: This is the clearest proof in corroboration 
of all of that testimonv. Some of our testimony on that 
point was questioned. I think this clearly establishes the 
method that was used. 

Chief Examiner Yost: I know. The matters that 
1849 are actuallv broadcast are admissible, but here is a 
letter entirely outside. 

Mr. Weisman: This letter was sent in connection with the 
broadcast. It is a part of the whole thing. 

Chief Examiner Yost: Suppose he produced a hundred 
letters like that or five hundred letters like that; could we 
encumber the record with them? 

Mr. Weisman: I realize that, but it goes to prove what 
we set out to prove, that all this testimony brought in by 
WNYC as to what they hoped to do with their station, is not 
a fact, because they give two hours away of that to a com¬ 
mercial broadcast, when they could have given it to the de¬ 
partments which want the time, as they claim. 

Mr. Joyce: The letter is on the letterhead of the Berlitz 
School of Languages and is signed by somebody by the 
name of- 

The Witness: Berlitz. 

Mr. Joyce: Is that Berlitz that signs that? 

Mr. Weisman: That is what he says. 

Mr. Jovce: We don’t know. We don’t know whether the 
* 

man signed it or authorized the sending of it. We don’t 
know anything about it, except that they have such a docu¬ 
ment which purports to come from that place. 

Chief Examiner Yost: Yes, the identity of the letter is 
not even proven. We do not know who wrote the letter. 

Mr. Joyce: 1 We do not know anything about it. 

Chief Examiner Yost: This man says he received the 
letter. 
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Mr. Weisman: Mr. Examiner, if you recall, Mr. 

1850 Fitzpatrick testified that that is the letterhead of the 
Berlitz School of Languages. He has seen them be¬ 
fore. 

Mr. Joyce: I don’t deny it is a letterhead or anything 
like that. 

Mr. Weisman: That statement just takes out e\^erv ques¬ 
tion of admissibility then. 

Mr. Joyce: You already had somebody testify to the fact 
that they were selling these books for $1.75. If |I am not 
mistaken, that is in the record. 

Chief Examiner Yost: The prices of the booki| and the 
method of getting them are all in the record, as I recall it. 

Mr. Jovce: Yes. By who it was, I do not recall. 

Chief Examiner Yost: On direct testimony. 

Mr. Spearman: This letter, however, is the direct effect 
of what was set out to be accomplished by the Berlijtz School 
of Languages. The Court has held that the station is re¬ 
sponsible for the effect of the broadcasting, and if the effect 
of the broadcasting of the Berlitz School of Languages is to 
sell or the purpose is to sell text books, this witness has 
testified that he heard them mentioning these teit books, 
and in response to a program broadcast over WNYC he 
wrote to this advertiser putting a program on ever that 
station. 

Mr. Joyce: What is the date of that letter? j 

The Witness: December 10th. 

Mr. Joyce: December 10th? 

The Witness: Yes. | 

Mr. Spearman: And this is the result directly cjf an ad¬ 
vertisement over WNYC. Every radio station is re- 

1851 sponsible for the effect of its broadcast. This is the 
direct effect of a broadcast. 

Chief Examiner Yost: This is presumed to be. 

Mr. Weisman: All right, we won’t press it an>i further 
then. 

Chief Examiner Yost: There is no one here to identify 

this letter. j 

Mr. Weisman: Mr. Bricker says he received it in the 
regular course of mail. 

Mr. Joyce: And he is going to tell the contents bf it. 

Chief Examiner Yost: He received it through tfcie mail. 

Mr. Weisman: All right. 
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By Mr. Weisman: 

Q. Tell us the contents of it then, Mr. Bricker, please. 
A. It set forth the- 

Mr. Newman: I don’t see what the difference is. If you 
are going to have any of it, you ought to have all of it. 

Mr. Porter: If he testifies to the contents of the letters, 
you might as well have the letters in. I think that letter 
is admissible. 

Mr. Newman: It is not offered as proving the truth of 
what it contains. 

Chief Examiner Yost: The Examiner’s opinion is that 
the letter has not been sufficiently proven. This man re¬ 
ceived a letter- 

Mr. Spearman: In answer to a letter he wrote to the 
Berlitz School of Language and his letter was written in 
direct follow-up of a program on WNYC. 

1852 Mr. Weisman: Which he heard. 

Chief Examiner Yost: Presumably so. 

Mr. Weisman: He testified to that. 

Mr. Spearman: He swore to it. 

Chief Examiner Yost: How do we know who wrote and 
mailed that letter. 

Mr. Spearman: He swore it was an answer to a letter 
he wrote and mailed to the School of Languages. 

The Witness: I directed the letter. 

Mr. Newman: There are certain presumptions of law 
which hold, until they are rebutted. The record is big 
enough now, but my opinion legally is that the letter is 
admissible. 

Chief Examiner Yost: The Examiner does not think it 
has been sufficiently proven. 

Mr. Weisman: All right, let us pass that on then. Please 
note my exception to the ruling. 

The Witness: Shall I continue now? 

Bv Mr. Weisman: 

Q. Yes, continue, please. A. At 7:01 p. m. the French 
lesson ended. 

At that time call letters and Western Union time an¬ 
nouncement were given. 

The time following is preliminary to a violin and piano 
x-ecital. The violinist tuned his instrument. The tuning of 
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instruments before an open microphone, in my radio ex¬ 
perience, anyhow, is not considered good radio practice. 



Mr. Newman: Just leave your opinions out, please. 

A. The program proceeded after the tuning, but 

1853 lacked tonal quality and technique. At i7 :liy 2 - 

By Mr. Weisman: 

Q. Mr. Bricker, was there any educational tilk in con¬ 
nection with that recital? A. None. j 

Q. Go on. A. At 7:11M> a Mrs. McCloskey presented a 
talk on the library of the Brooklyn Museum. It jwas an en¬ 
tertaining and educational talk. The talk ended at 7:24%, 
when the call letters were given, along with another West¬ 
ern Union time announcement. 

At 7:25 the Bureau of Missing Persons broadcast a list 
of persons sought by the police department. 

At 7:28 the baseball scores of the day were given, with 
credit to the United Press. 

Station WNYC signed off at 7:30, with due credit being 
given to the Department of Plant and Structures and to 
Commissioner Albert Goldman as to supervision. 

My analysis- 

Q. No. A. Do you want the analysis? 

Q. No. You may proceed with the next day’s program. 
A. The morning program started September 19 b 1931, at 
11:00 a. m. Station WNYC signed on, and Western Union 
time announcement was given. j 

Aviation and weather reports were given immediately 
following, concluding at 11:03 a. m. 

From 11:03 to 11:06 a feature called, “Liibrarv in 
Miniature,” was presented, with information for 

1854 stamp collectors. 

At 11:06 an announcement was put on foij the War 
Veterans’ Forget-Me-Not sale, a thirty second- announce¬ 
ment. 

At 11:06y> the retail food prices, and Saturday week-end 
special, were given. Each Saturday on these morning 
programs a special item of good is given. On this particu¬ 
lar morning it happened to be spring lamb. 

At 11:16 the call letters were given. 

At 11:16M> a coloratura soprano, accompanied by a piano, 
was given. Martha Marquard was the soprano fs name. 
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She offered a program which lasted until 11:25VL>. 

Q. Was there any educational information given in con¬ 
nection with that program? A. Absolutely none. 

Q. Proceed. 1 A. At 11:25% the call letters were given. 

At 11:26 William Gibnev of the Mavor’s Committee on 

* •* 

Unemployment talked on the rather drab outlook for the 
coming winter because of unemployment. That talk lasted 
from 11:26 to 11 :33%, when there was another thirty 
second- announcement put on for the War Veterans’ Forget- 
Me-Not sale. 

At 11:34 Martha Marquard, coloratura soprano, con¬ 
tinued her recital, accompanied by piano, ending at 11:42 
a. m., when the call letters were repeated. 

At 11:43, “Hints to the Motorist,” presented under the 
auspices of the American Automobile Association, with an 
outline of a tour from New York to Chicago. 

At 11:51 the call letters were repeated and another 
1855 Forget-Me-Not announcement for the War Veterans, 
thirty seconds. 

At 11:52 the civil service notices for examination were 
read. 

At 11:56 the call letters were repeated, and a talk was 
presented on infantile paralysis, a report of the number of 
cases existing 1 in the five boroughs of Manhattan. 

At 11:58 another Forget-Me-Not announcement was 
given. 

At 11:59 there was a Western Union time announcement, 
and at 11 :59% WNYC signed off, on the morning of Satur¬ 
day, September 19th. 

Q. When did they sign on again that day? A. They 
signed on at 6:01 that evening, 6:01 p. m. 

From 6:01 until 6:20, after the regular sign-on announce¬ 
ment, a program was presented by the Fire Department 
Band. 

From 6:20 to 6:25 Commissioner Dorman, fire depart¬ 
ment commissioner, took five minutes to predict that the 
firemen’s baseball team would trim the police department 
baseball team in a game to be played September 27th. 

From 6:25 to 6:32% there was more band music by the 
Fire Department Band, and a solo by Joseph Davies, 
baritone. 

Q. Was there any historical description given to the 
music played? A. No, indeed. 
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Mr. Davies’ solo extended, with a pause, to 6:39Vi»- 
There was a pause of thirty seconds, when nothing 

1856 at all was on the air. 

At 6:39V*> the call letters were given andl there was 
more band music until 6:58. 

At 6:50 p. m. the band played, 4 ‘I Found a Million Dollar 
Baby,” a restricted number, without mention of the copy¬ 
right owner’s permission. 

Q. Was there any historical or educational qescription 
given to that music? A. About the million dollaif baby, no, 
indeed. 

At 6:58 the concert ended, with a short announcement 
about the coming police-fire department baseball game. 

At 6:59 an Irish orchestra and soloist presented a pro¬ 
gram of Irish music, which ended at 7:29 1 / 4. 

Q. Was there any historical or educational description 
given of the numbers played? A. None whatever. 

Call letters were inserted on this program at 7 :05, 7:19 
and 7:29 p. m. 

At 7:29 V 2 the program ended, and at 7:31 Western Union 
time signal was given, police alarms from the E>ureau of 
Missing Persons. 

Q. What happened in the meantime, Mr. Bricker? A. 
There was a halt there, while the band packed up, or some¬ 
thing, I don't know. But there was nothing on the air. 

Q. There was nothing on the air? A. No. 

Q. It was just blank? A. Yes. 

1857 Q. Proceed. A. At 7:35 the baseball scores were 
given, with credit to the United Press. I 

At 7:38 there was Latin-American music, sung by a soloist 
accompanied on a piano. 

Q. Was there any historical or educational description 
given of the numbers played? A. None whatever, j 

Q. You may proceed. A. At 7:58 p. m. there were in¬ 
cidental announcements bv a WNYC announcer oni the fol- 

* / 

lowing week’s program. 

At 7:59 the Police Choristers presented songs, sblos and 
ensembles. 

Q. Was there any descriptive or educational talk given in 
connection with that broadcast? A. No description], except 
to tell that the Police Choristers were presenting a program 
of music. 
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Q. All right, proceed. A. It was semi-popular in char¬ 
acter. 

At 8 :10 call letters were inserted and the Police Choristers 
continued their concert. 

At 8:27 there was a rather sarcastic announcement placed 
on the air regretting that the time limit placed on WNYC 
prevented further singing by the Police Choristers. 

Then with the closing number WNYC signed off at 
8:30 p. m. 

Q. Did that conclude the broadcast for that dav? A. 
It did. 

Q. You may now proceed to one more day, please. 

1858 Mr. Bricker, instead of proceeding from day to day, 
supposing you just pick up any one day. I don't care 

which day it is. Any one along there. A. This happens to 
be the evening of 'Wednesday, on September 23, 1931. 

Q. All right. A. Station WNYC signed on at 6:00 p. m. 
with a short announcement about the poppy sale for wounded 
war veterans. 

At 6:03 there was a piano prelude, presented by Herman 
Newman. 

At 6:06 the Fire and Police Departments’ base ball game 
received an announcement. 

At 6:07 there was a health talk presented under the title 
of, “Adventures of Bobby.’’ 

At 6:15 the call letters were presented and the Croft— 
I think it is 5 I am not sure, but that is the way it sounded 
over the air—the Croft kiddies presented a program of 
recitations and songs. 

Q. Recitations and songs ? A. Recitations and songs, 
yes. 

Q. Of what nature, Mr. Bricker? A. Just like a Friday 
afternoon exercise in grammar school, cute little pieces and 
little child’s songs. 

Q. Any educational talk in connection with the music? 
A. No, none. 

Q. Proceed. A. At 6:30 p. m. the call letters were given, 
and Spanish lessons of the Berlitz School of Languages 
were presented, with liberal interpolations as to the 

1859 availabilitv of the textbooks at anv book stores where 
textbooks might be purchased, with instructions by 

whoever was announcing the program to open your book 
to page so-and-so. 
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At 6:45 the call fetters were given and the Spanish les¬ 
sons continued, the advanced Spanish class. 

At 7:00 p. m. the Spanish lessons ended. 

At 7:01, after a break of 45 seconds, the call letters were 
given. 

At 7:02, ‘ 4 Gypsies of the Sea, ’ ’ a talk on the Malay 
archipelago, with Malayan sons. I 

At 7:18 there was a call letter announcemeilit, and the 
continuance of this program. 

At 7:20 there was an interruption of a full mihute, inter¬ 
ference of some kind, and grinding noises. You!could hear 
none of the program. 

At 7:31 the alarms from the Missing Persons Bureau and 
the baseball scores were presented. | 

At 7:35 there was the Air College session, with a talk on 
Ring Lardner, the humorist. 

At 7:46 a feature called ‘‘Etchings” was presented, which 
was a talk on art. 

At 8:09 there was a baritone recital by Chgrles Van 
Castle. j 

Q. Were there anything educational about that program, 
Mr. Bricker! A. No educational announcement at all. The 
music was of a semi-popular nature. 

At 8:20 there was a vocal program by a quartette. 

Q. Was there any educational announceinent with 
1860 respect to that program! A. None at all. 

Q. All right. A. At 8:33 the musical program 
ended, and routine announcements about coming programs 
were presented. i 

At 8:34 a dance orchestra, Filomeno’s Weston ans, took 
the air. This dance orchestra lasted from 8:34 until 9:02. 


Q. Was there any educational talk in connection with that 
program! A. None at all; and it was sour danpe music, 
Air. Weisman. 


Q. Proceed. A. At 9:02 the “Gondoliers,” a quartette, 
were presented. 

Q. And what was the nature of that program! A. A pre¬ 
sentation of quartette music, four voices. 

Q. Was there any educational talk in connection with that 
program at all! A. None whatever. i 

Q. Air. Bricker, you heard Air. Fitzpatrick testify here, 
did you! A. Yes, sir. 
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Q. He testified in connection with each musical program, 
except that which is purely entertainment, there was an 
educational talk in connection therewith. A. Yes, I heard 
him testify to that. 

Q. Did you hear any educational talk in connection 
1861 with any of those musical programs? A. Not in con¬ 
nection with any of these programs. 

Q. Throughout the time that you listened? A. How is 
that ? 

Q. Throughout the time that you listened to those pro¬ 
grams? A. With the exception of one concert presented 
at some auditorium, C. C. of New York, where some teacher 
or professor talked about the old composers. It was cham¬ 
ber music, purely and simply. 

Q. And in connection with that broadcast there was some 
educational information given over the air? A. Yes, over 
that one program. 

Q. During all the time that you listened to the program? 
A. Yes, sir. 

Q. Have you recorded some of the programs which you 
described? A. Yes, sir. 

Q. I do not mean the actual ones you described, but pro¬ 
grams over WXYC to which vou have listened. A. Over 
a period of a week, yes. 

Q. Do you recall Mr. Rexford testifying here? A. Yes. 

Q. Have you taken a broadcast of his program? A. 
Arithmetic lesson and musical, yes. 

Q. Will you please produce the record of that? A. I 
have here a record of the musical part of the program, and 
a record of the arithmetic lesson. 

Mr. Weisman: All right, I want to put that on just to 

identify the voice. I think it is the same kind of 
* 

1862-1881 a program. 

Mr. Jovce: Mr. Bricker, did vou record those? 

•> ' * 

The Witness: Mr. Marx, our chief engineer, and myself. 

Mr. Joyce: Did you record them yourself? 

The Witness: Yes, with Mr. Marx. 

Mr. Weisman: That is why I put Marx on first. 

****** 


* 
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1882 Cross-examination on behalf of Station WNYC. 

By Mr. Joyce: 

Q. Mr. Bricker, you are at the present time erpploved bv 
whom ? A. WMCA and WPCH. j 

Q. What are your duties there? A. I am publicity di¬ 
rector for the station. In my department I hajve two as¬ 
sistants. I also produce special programs wheij I feel the 
urge or have the opportunity. I am a member 4f the Cen¬ 
sorship Committee and a member of the Audition Com¬ 
mittee. 

Q. Just at that point, Mr. Bricker, I note on the direct 
examination that you censored a certain happening in con¬ 
nection with, I think it was, the tuning of certain instru¬ 
ments, or what do vou call them? 

| 

Mr. Weisman: No, he did not censor; he could hot censor. 

Mr. Joyce: Now just let me ask. He criticized the cen¬ 
sorship—I don’t know whether you use the same word in 
radio, whether there is a distinction between “criticize” and 
“censor”. 

The Witness: I made the statement that in my radio ex¬ 
perience, people 1 have come in contact with, pave com 
sidered tuning instruments before an open microphone bad 
radio practice. j 

By Mr. Joyce: 


Q. And if that happened on WMCA you, beiijig on the 
Board of Censors, would object to it and criticize it, or what 
would you do? A. You are confusing the [duties of 
1883 the Board of Censors. It is practically impossible 
to listen to every minute of the broadcast of WMCA 
and still be a publicity director. If I had knowledge of such 
a practice I would warn the artists that it is not to be done 
over WMCA. [ 

Q. That is as a member of the Board of Censors? A. 
Absolutely. 

Bv Chief Examiner Yost: 

Q. What was it, the tuning of a violin? A. Ye 

By Mr. Joyce: 

Q. You also criticize.? or censored the fact that in con-? 
nection with a song or certain songs that were giv^n on the 
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air by WNYC they did not mention the fact that it was 
with the permission of the copyright owner. Is that a fact? 
A. In connection with one song. 

Q. I said ‘‘a song or some songs”. A. Yes, one song. 

Q. A song? A. The Society of Authors and Composers. 

Q. You answered my question. You did criticize that, 
didn't you? A. I said that the piece was played and ,no 
credit was given, so far as I know, to the copyright owner. 

Q. Do you know whether or not the municipal broadcast¬ 
ing station WNYC has a blanket permission to sing songs 
without that statement? A. I did not know whether or not 
thev had. 

Q. Did you make any endeavor to ascertain whether 
thev did or not? A. I did not. 

1884 Q. Now, you also made mention of a sarcastic 
reference over the air. Just what was that ? It came 
from vour notes that vou were reading as to vour continu- 
ing tliis listening* in. A. It was a sarcastic reference in the 
way of an apology. 

Q. Just what was the particular thing that happened that 
was sarcastic'? A. I cannot give it to you verbatim, Mr. 
Jovce, but I will give it to vou to the best of my recollection. 

Q. Yes. A. The announcer said, “We are very sorry 
that the limitations of time will prevent us”- 

Q. Are you trying to quote now? A. I am coming as 
nearlv to it as I can recall. 

Q. I am asking you if you are trying to quote. A. That 
is right. “We are very sorrv that the limitations of time 
will compel us to forego the presenting of request numbers 
that have been submitted. WNYC is compelled to stand by 
in favor of a commercial station.” 

Q. Are you also trying to impersonate at this time ? A. 


I am not. 

Q. What made you determine it was sarcastic? Was it 
what was said or the way in which it was said? A. What 
was said and the inflection of tone. 

Q. Well then, it is both? A. Right. 

Q. And we have got to let our imaginations work 
1885 as to how it was said, is that the idea? You want to 
convey something to us so our imaginations can 
work as to just how it was said? A. Not everybody has 
an imagination. 
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Q. Is that what you want us to do? A. I don’t want you 
to do anything, Mr. Joyce. 

Q. You don’t tell us what was said; you don’t tell us 
the words used. A. I simply said in my opinion it was a 
sarcastic remark. 

Mr. Spearman: He has not asked you any questions. 

Mr. Joyce: Well, all right. Oh, yes, I askedj him some 
questions. 

By Mr. Joyce: 

Q. Now, what was the date that you started toj take these 
recordings? A. September 18, 1931—oh, nd, no, not 
recordings—December 1, 1931. 

Q. When did you start to make this memorandum? A. 
That was a few weeks’ period from Septembeir 18, 1931 
till October 10. ! 

Q. Continuously? A. Yes, sir. 

Q. And that was what you were doing all that period of 
time? A. That was what I was doing when WfNYC was 
on the air. 

Q. Sitting there with a pad and pencil? A. No, a type¬ 
writer, Mr. Joyce. These are the original notes as 
1886 typewritten by me. 

Q. And in the meantime all your otherj duties in 
the station were at a standstill? A. They were i|ot. 

Q. Well, all right; how did you make them function? A. 
WNYC is on the air every morning from 11 o’clock till 12, 
except Sunday, and it is one hour. When I have tabulated 
this I am through with that program. I had assistants in 
the publicity department and assistants in the continuity 
department who were very well able to carry it on when 
I did write my resume and elaborated on the notes that I 
had taken. 

Q. Now, you also stated or testified as regards what 
Commissioner Dorman had to say in regards to the base¬ 
ball game between the Fire and Police Departments and 
you made notations in connection with that announcement. 
Did you make any notations as to why that baseball game 
was being played? A. For charity. 

Q. Well, why didn’t you state it on direct examination? 
A. Because I don’t happen to—I was not asked the ques¬ 
tion. 
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Q. You were reading from your notes as recorded and 
your observations made in regards to what went over the 
air, and on your direct examination you omitted to state 
that this particular statement was qualified and explained 
that the game was for charity between those two depart¬ 
ments. Is that a fact? Did he make that statement? A. 
Mr. Dorman said nothing about charity in his jovial 

1887 announcement that the Fire Department would beat 
the Police Department in the baseball game. 

Q. Did he remark that that was for charity? A. Xo, he 
did not, else I would have had it on mv notes. 

Q. He did not announce it ? A. Xo, sir. 

Q. Did not say it was for the benefit of the unemployed, 
did he? A. I do not recall. 

Q. You don’t remember. If he did, why, you didn’t think 
sufficicntlv well enough of it to make a memorandum? 

* ■ # * * # # # 

Q. You mentioned, Mr. Bricker, something in connection 
with some magazine that vou were connected with. What 
was the name of it ? A. Broadway magazine. 

Q. Is that a weekly or monthly ? A. Weekly. 

Q. What does that magazine sell for ? A. Ten cents. 

Q. What does it consist of? A. Xews of Broadway, the 
theatre, radio, fashions. 

1888 Q. Carry a lot of advertisements, or any advertise¬ 
ments? A. I am not familiar with the business angle 

at all. 

Q. How were you connected with it ? A. As editor. 

Q. And the editor does not know anything about those 
things? A. Xo, I doubt if the editor of the Xew York Times 
could give vou the agate line rate of the New York Times. 

Q. Does the editor have anything to do with the layout 
of the magazine when issued, that is as to the placing of 
articles and advertisements and so forth ? A. He does not. 
In this particular case there is a makeup editor who handles 
that. 

Q. Is that what you call a makeup editor? A. That is 
right. 

Q. Wouldn’t that makeup man have something to do with 
this, at least take it up with a man in your position as to 
just what the makeup would be? A. I don’t claim to be 
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an expert on typography, and therefore have nothing to do 
with the makeup. Editorial content, yes. 

Q. Are you familiar with the character of programs of 
Station- WMCA and WPCH? A. I am. | 

Q. And you occupy the position or you are on a Icommittee 
known as censorship committee? A. I am. 

1889 Q. Are you chairman of that committee? A. I 
am. 

Q. And therefor- the various things that go over the air 
would be called to your attention to pass on, whether they 
met the requirements of the Federal Radio Comijnission as 
to public interest, convenience and necessity? j A. When 
I am there, yes. When I am not there it is in ^he hands 
of other members of the committee. j 

Q. Well, now, from the time that you joined this organiza¬ 
tion in July to the present time, where would you be if you 
were not there? A. The only time I have beei} away is 
when I am down here. 

Mr. Weisman: Just a minute. Read that question. 

(The Shorthand Reporter thereupon read the ]ast ques¬ 
tion as above recorded.) 

Bv Mr. Jovce: 

%/ 

Q. During working hours ? 

Chief Examiner Yost: It is not material where he was 
unless it was relating to the work of the broadcasting of this 
station. 

I 

By Mr. Joyce: 

Q. During working hours? A. At the station jor doing 
radio work. j 

Q. So there would be very few occasion when thj? censor¬ 
ing of anything that went over WMCA’s station would not 
come under vour observation? 

Mr. Weisman: Before he answers that, let me a4k you to 
qualify working hours. 

1890 Mr. Joyce: Go ahead. 

The Witness: May I make, Mr. Examiner, just a 
short explanation? 

Mr. Weisman: No. May you please answer questions, 
Mr. Bricker. 
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The Witness: All right. My publicity work takes me out 
of the office on numerous occasions. 

By Mr. Joyce: 

Q. Publicity work? A. Yes. 

Q. What does publicity work cover, getting certain arti¬ 
cles in the newspapers? A. Quite right. 

Q. Seeing that certain articles do get in the newspapers? 
A. Quite right. 

Q. Now, you have heard Mr. Alexander testify here in 
regard to censoring of any programs that go over WMCA, 
have you not? A. Yes, I heard nearlv all of his testimony; 
not all of it. 

Q. He is also a member of that board of censors, is he 
not? A. That is right. 

Q. Do you recall my asking him in regards to certain par¬ 
ticular sponsored programs over WMCA, such as Dr. 
Drolinger? A. No, I do not. 

Mr. Joyce: Mr. Yost, at this time I ask, if a duly authenti¬ 
cated transcription of a broadcast of Station WMCA, 
1891 having heretofore been filed with the Commission, if 
it is considered to be in this record ? 

Chief Examiner Yost: And is not connected with the ap¬ 
plication ? 

Mr. Joyce: It is in connection with this case, WMCA, 
a duly authenticated stenographic report which has been 
filed with the Commission some time in the past. 

Chief Examiner Yost: No, it would not be part of the 
record. 

Mr. Joyce: Is it considered part of this record? 

Chief Examiner Yost: It is not. 


Bv Mr. Jovce: 

m> •> 

Q. Mr. Bricker, I ask you, as chairman of the board of 
censors of Station WMCA, if you think that the following 
is for the public interest, convenience and necessity and is 
something that should be allowed to go over the air. 

Mr. Spearman: Are we going into hypothetical ques¬ 
tions? This program has not been shown to have been 
even broadcast bv any broadcasting station in the world. 

Mr. Joyce: “Folks, I hope you see what I mean. Edro- 
lax”- 
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Mr. Weisman: Now wait a minute. What is that being 
read from ? 

Mr. Joyce: I am reading it from a record of an actual 
broadcast of WMCA. 

Mr. Weisman: Let us have some testimony on that in 
the record. 

Mr. Jovce: I am making the statement now ijf I don’t 
connect it up it will be stricken from the record. 

1892 Mr. Weisman: No. I think the way to (jo it is to 
connect it first. 

Mr. Joyce: I have the privilege- 

Chief Examiner Yost: In the opinion of the lijxaminer, 
this witness may state, because of his position i^i connec¬ 
tion with WMCA and WPCH, what is proper material to 
go over the radio, whether it has gone over it or not. If 
he thinks that it should not go over, let him say so. 

Mr. Spearman: If the gentleman insists on a certain 
program of broadcast, we insist that the gentleman or 
somebody else be sworn to prove it. 

Mr. Joyce: Yes. I will connect it up. 

Mr. Spearman: All right, connect it. 

By Mr. Joyce: 

Q. “Folks, I hope you see what I mean. Edi(olax—if 
Edrolax can make the blood coagulate quicker—anil I have 
proven it—Edrolax can heal your tonsils; it can heal your 
appendix. It can heal anything. It comes back to nature; 
that when vou are internally clean vou can overcome dis- 
ease, heal disease.” 

Do you think, as chairman of the board of censors, that 
such a statement should be permitted to go over I the air 
of any radio broadcasting station! 

Mr. Weisman: Just a minute, please. Is there any sug¬ 
gestion here that Mr. Bricker was a member of the censor¬ 
ship committee and did approve such material? 

Mr. Joyce: I asked him in his opinion as chairman of 
that board. 

Mr. Weisman: All right—if that question was 

1893 ever presented to him. 

Mr. Joyce: I am presenting it to him now. 

Chief Examiner Yost: He may answer. 

The Witness: Undoubtedly, were that submitted|to me, 
Mr. Joyce—and I assure you before I answer it | that I 
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never heard it nor saw it—I would cut out the word “every¬ 
thing”, because it would be- 

Bv Mr. Joyce: 

Q. Is that all you would cut out? A. I am basing my 
judgment on medicine advertising as put on by the chains. 
I think offhand—I have the thing in front of me- 

Q. I don’t say offhand. Just think of it, deliberate be¬ 
fore you answer, and tell us the policy as you would carry 
it out as chairman of that board. A. My policy is against 
superlatives. 

Q. That is the only part of that that you would censor? 
A. I have not seen the thing. 

Q. I read it to you. I will read it to you again: “Folks, 
I hope you see what I mean. Edrolax—if Edrolax can 

make the blood coagulate quicker”-. A. “If”—is that 

in there? 

Q. “If”—“I have proof of it—Edrolax can heal your 
tonsils; it can heal your appendix. It can heal anything. 
It comes back to nature; that when vou are internally 
clean you can overcome disease, heal disease.” A. You 
ask me what I would cut out ? 

1894* Q. Yes. A. If a man or woman, whoever it is, 
presented proper proof of the statement that they 
had proof that Edrolax, or whatever it is, could heal ton¬ 
sils, the only thing that I would cut out of that continuity 
would be the extravagant claim that it could “heal every¬ 
thing”. 

Q. Would you accept his say so? A. No, I would make 
him present proof to me. 

Q. If he did not present that proof, would you feel that 
it was necessary for you—for instance, if he gave you cer¬ 
tain proof would you investigate as to- A. You bet I 

would. 

Q. —whether that proof was honest and bona fide? A. 
You bet I would. I have taken it upon myself to throw 
things off the air without consulting anybody on that sta¬ 
tion. 

Q. That shows how strong you stand as to censorship. 
That is exactlv what I wanted. A. I would like to censor 
W T NYC for a while. 

Q. I am not asking you anything about WNYC. I will 
come to that too. 
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I 

Mr. Weisman: Mr. Bricker, it is not approved for the 
witness to argue with the lawyer. 

I 

I 

Bv Mr. Jovce: j 

Q. Now, confine your answer to the same qiestion put 
to you before, as in the position as chairman of that board, 
would you strike from a broadcast such a statement over 
the air on your station: I 

“A Gates airplane flies over each of t|ie So-Low 

1895 Clothes Shops every day between the liouf’s of 12:30 
and 1 o’clock, and to the fifteen persons who come 

nearest to guessing the altitude of this plane Mr. Gates 
has offered a flight absolutely free, and what is more, the 
So-Low Clothes Shop will give a free flight with! each pur¬ 
chase of a man’s suit.” ! 

i 

i 

Would you eliminate that? A. I would not. It |is a ques¬ 
tion of skill, not chance. I 

Q. Now, did you listen to Mr. Rexford testify jiere as to 
the character of his programs? A. Yes. j 

Q. Mr. Rexford of the Board of Education? j 

Mr. Weisman: He was not with the Board of Education. 
He distinctly said he was not. 

Mr. Joyce: Who? I 

Mr. Weisman: Mr. Rexford. 

Mr. Joyce: I think Mr. Rexford said he was ndt a mem¬ 
ber of the Board of Education, but I cannot make him any¬ 
thing else but what he is. I may be wrong, that is all. 

By Mr. Joyce: 

Q. Did you hear him testify that certain of hils broad¬ 
casts were not made, I think, on Christmas Day, Thanks¬ 
giving, and New Year’s, during the Christmas week and 
around Thanksgiving week, because he did not fe^l that it 
was an occasion when he should broadcast on account of 
the festivities that were going on? A. I recall sdme tes¬ 
timony on that, not distinctly. 

Q. You do not recollect that? A. No. 

I 

Mr. Weisman: Mr. Joyce, I suppose ybu know 

1896 that schools are closed and out in New Ydrk City 
during Christmas and New Year’s season? 
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Mr. Joyce : Oh, I know that, yes. I have been to school. 
By Mr. Joyce: 

Q. Do you feel that these two statements that I have 
read were on the air, that Sunday is the proper time to 
broadcast that character of a program with that kind of 
announcements? A. I don’t know that they were on 
the air. 

Q. Well, I am asking you do you think that Sunday 
would be the proper day to broadcast that character of 
stuff? A. I consider it commercial broadcasting. The 
onlv limitation that I have as far as commercial broad- 
casting is concerned on Sundav is concerned with the men- 
tioning of prices. 

Q. How much you can get—so long as you can get the 
price, what you broadcast does not enter into it? A. Oh, 
no, no, no. You don’t understand me. I mean mentioning 
of prices of commodities advertised. 

Q. There is also the fact that if you can get the price 
on a Sunday broadcast, you can control your policy in 
allowing those particular things to go on the air? A. Mr. 
Jovoe, I have nothing to do with the commercial contracts 
of WMCAand WPCH. 

Q. Now I wish to correct my statement, in mentioning 
the name Mr. Rexford as having said that he did not put 
in certain talks during the Christmas season and around 
Thanksgiving on account of the occasion. It was 
1897 Mr. Postmaster Pfirman that testified it. It was 
not Rexford; it was Pfirman. 

Mr. Weisnian: I wonder if anvbodv in this room or anv- 
body who attended the hearing can testify or can tell from 
reading the record what Mr. Pfirman broadcast. There 
is not a word of it in the record, the nature and the time 
of his broadcast. 

Mr. Joyce: Look up in the record and find out if he 
actuallv made that statement. 

Bv Mr. Jovce: 

•> « 

Q. You have been connected with this concern since July 
1st? A. That is right, around that time. It may have 
been sometime in June, Mr. Joyce. I don’t recall. 


• j 
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| 

Mr. Joyce: That is all. 

Redirect examination on behalf of Statioi^ WMCA 

and WPCH. 

i 

Bv Mr. Weisman: 

Q. Mr. Bricker, you have heard of the Society of Com¬ 
posers and Authors of America? A. Yes. 

Q. And you know that every radio station days that 
Society a license fee? A. That is right. j 

Q. And that is for permission to broadcast certain copy¬ 
righted songs or manuscripts? A. That is rightj 

Q. And is it not the practice in your own knowledge 
that the Society issues a list every montli issuing 

1898 the restricted numbers? A. That is right. 

Q. And none of those numbers can bb played 
without getting special permission of the copyright own¬ 
ers? A. That is right. j 

Q. And it is for that reason that time and again you 
hear the announcement made over the radio “Tl|iis num¬ 
ber is being plaved bv special permission of the cbpvright 
owners’’? A. Right. j 

Mr. Weisman: That is all. 

Mr. Joyce: Now, Mr. Yost, in connection with tjie ques¬ 
tions I asked this witness- 

Chief Examiner Yost: Just a moment, before the wit¬ 
ness leaves the stand. The Examiner, after further con¬ 
sideration with reference to the letter that is marked for 
identification, has concluded that it is so related [because 
of the broadcasts made by the Berlitz School and t[his wit¬ 
ness has testified that the letter was received in rbsponse 
to a letter of his addressed to the Berlitz School, tlje letter 
may be admitted. 

Mr. Joyce: In view of the fact that it has nevpr been 
proved as to the legitimacy of the letter, the signature at¬ 
tached to it being put there by the man whose game is 
there, it is allowed to go in? 

Chief Examiner Yost: Mr. Joyce, the letter is being ad¬ 
mitted upon the testimony of this witness just to prove 
that it is a letter received in response to his letter. 

Mr. Joyce: Irrespective of where it came from? 

Chief Examiner Yost: Yes. 

1899 Mr. Joyce: Well, I except to it going in. 

Chief Examiner Yost: You understand it is not 
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to prove the contents there, but it is simply admitted as a 
letter that he says he received in response to the one ad¬ 
dressed to them. 

Mr. Joyce: I except to that. 

Mr. Spearman: Just a minute, Mr. Joyce; let me clean 
up one thing. All this reference to the letter refers to 
WMCA-WPCH Exhibit No. 35. 

Chief Examiner Yost: Yes. 

(Thereupon letter on letterhead of Berlitz School of 
Languages, previously marked for identification, was re¬ 
ceived in evidence, marked 44 Docket 1337 et al. WMCA- 
WPCH Exhibit No. 35,” and same is on file with transcript 
of record with Federal Radio Commission.) 

Chief Examiner Yost: If there is no further cross- 
examination, the witness is excused. 

Mr. Joyce: I stated that I would connect it up. I will 
have my man here to testify to that, but I do not think I 
will get him today, Saturday. 

Mr. Newman: I want to make a suggestion that everv- 
body make sure that they have not any papers that belong 
in these three dockets, because thev have been made so 
much use of it is very possible that they have. 

Mr. Joyce: I will connect it up. 

Mr. Weisman: No, I will waive it. I will not make vou 
do it. 

Mr. Examiner, at this time I want to turn over to 
1900 those exhibits that were testified to earlier in the 
case where you gave us permission to offer certain 
charts, if you recall. I have them here, two copies of each, 
and they may be marked. 

Chief Examiner Yost: Yes. 

(Two copies of chart headed “Yearly Comparison of 
WNYC-WPCH Operating Hours” were received in evi¬ 
dence, marked “Docket 1337 et al. WMCA-WPCH Exhibit 
No. 41”, and same are on file with transcript of record with 
Federal Radio Commission.) 

Mr. Weisman: That is all. 

(Discussion by everybody off the record.) 

Mr. Joyce: Mr. Yost, just for the purpose of getting on 
the record, I am going to ask a question. The City of 
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New York was served by a notice in connection with this 
application of WMCA, in which notice appeared j:he follow¬ 
ing—I will quote it: | 

“You are herebv notified that the Commission has ex- 
amined the above-described application, and that not being 
satisfied that the public interest, convenience and necessity 
would be served by the granting thereof, has designated 
the matter for hearing, for the following reasons!: 

“Reason One: Because the station has failed to reach 
a time-sharing agreement with Station IVNYC, contrary to 
the provisions of General Order 105.” 

1 | 

And then the city is on record as to how they will', interpret 

what that is, that 105. Subdivision 2 of that saihe notice: 

1901 “To permit an examination into the alleged op¬ 
eration of the station and the broadcast by it of pro¬ 
grams contrary to the public interest.” 

Now, in respect to that Subdivision 2, I have this to say: 
There has not been one attempt as far as I could see to 
question this station as to that particular item, and the case 
is closed. | 

Mr. Weisman: Now, in answer to that statement on the 
record, I repeat what I said off the record, Mr. Joyce does 
not know- 

Mr. Jovce: Don’t sav what Mr. Joyce does not know. 

Mr. lVeisman:-Arid does not even to this moment know 
what the issues in this case were. If he would make proper 
examination he would find that that same question was 
eliminated by order of the Commission. 

Mr. Joyce: If it was eliminated, why weren’t we ad¬ 
vised of it by obtaining some sort of notice? Wj? should 
have received some notice that it was eliminated.| 

Chief Examiner Yost: We have a very voluminous rec¬ 
ord here, and what the Examiner suggested was noj for the 
purpose of getting arguments. Now, he would like filso and 
would appreciate it from the parties to this hearing if they 
would submit what he will designate as a brief—tjhis may 
not be on the record- 

I 

(Proceedings off the record.) 

71—5695a 
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Mr. Joyce: Mr. Examiner, I am going to ask permission 
to submit to you requests to find and conclusions, which re¬ 
quests to find will be based on what the testimony in this 
proceeding shows. 

1902 Chief Examiner Yost: I will be very glad to 
have it. 

Mr. Joyce: Is that permitted? 

Chief Examiner Yost: That is. The question of time 
ought to be- 

Mr. Joyce: You fix the time within which we must sub¬ 
mit the requests to find. 

(Discussion off the record.) 

Mr. Spearman: I am not going to take the time of the 

Examiner to read a long notice, but I do want to call the 

attention of the Examiner to a notice sent to the Citv of 

New York, among others, with respect to the application of 

WPCH, or rather of the Eastern Broadcasters, Inc., for 

modification of license, which was consolidated with and 

is a part of this case: so that when you go to read the notice 

Mr. Jovce referred to vou have all the notices in mind. 

• • 

Mr. Joyce 1 : I assumed that all those notices are a part 
of this record. 

Mr. Spearman: I am sure you did, because you took 
the pains to read one of them in the record. 

Chief Examiner Yost: Any further testimony to be 
offered? 

Mr. Spearman: Yes, sir; I want Mr. Marx on. 

Thereupon Frank Marx, recalled as a witness on behalf 
of Stations WMCA and WPCH, having been previously 
dulv sworn, was examined and testified further as follows: 

1903 Direct examination on behalf of Stations WMCA and 

WPCH. 

By Mr. Spearman: 

Q. Mr. Marx, you are the same Mr. Marx who testified 
previously in this case? A. Same one. 

Q. And the only Mr. Marx who has testified? A. Yes. 

Q. Mr. Marx, you have examined this article on field 
strength measurements by Mr. Jansky and Mr. Bailey 
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which was published in the proceedings of the Institute of 
Radio Engineers, which was referred to by Mr.! Brimberg 
in his testimony? A. I have read it thoroughly. 

Q. And have you compared those measurements with 
those of Mr. Felix? A. Yes, sir. 

Q. PYr instance, take two millivolt line: Mr. Felix has 
measurements of WMCA. What do Mr. Jansky and Mr. 
Bailey give them? A. At the two millivolt line Jansky and 
Bailey give 47 miles. 

Q. What did Mr. Felix give? A. Mr. Felix gives 44 miles. 
Q. Mr. Marx, what mileages are given by Mr. Jfmsky and 
Mr. Bailey for the three millivolt line? A. The three milli¬ 
volt line Jansky and Bailey give 38 miles. 1 

Q. And what does Mr. Felix give? A. f\Ir. Felix 

1904 gives 39 miles. j 

Q. Now, bearing in mind your experience in radio, 
would you say that those distances are substantially the 
same and that even the conditions at the time might have 
caused that very slight mileage difference? A.'Yes. 

Q. Now at the one millivolt line what is the distance 
given for WMCA’s one millivolt signal by Jansky and 
Bailey? A. Jansky and Bailey give 60.5 miles. 

Q. What does Mr. Felix give? A. Mr. Felix gives 50 
miles. I 

Q. In other words, Mr. Jansky and Mr. Bailey in that 
article show the distance to which WMCA delivers a one 
millivolt signal as 10Vi miles further than Mr. Felix’s 
measurements? A. That is right. 

Q. Mr. Marx, you have been engaged in radib a long 
time, haven’t you? A. Yes, sir. j 

Q. Is there anything unusual in those signal strengths 
at those distances? A. Not at all, over the terrjain that 
the signals are passing. | 

Q. You read the answer which Mr. Brimberg g^ve to a 
question with respect to how those compared and if they 
were substantially in agreement, and his answer jon page 
876 of the record in which he stated that they obviously 
did not? A. Yes, sir. 

1905 Q. Is that a correct statement ? A. Mr. I^rimberg 
testified that Jansky and Bailey’s readings and the 

Federal Radio Commission’s readings were approximately 
the same, but actually*—— 
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Q. Is that correct? A. Xo, it is not. 

Q. Can you take any number of stations, take the signal 

strength of those for any contour line, one, two, three, five 

or ten millivolts, and strike a general average of those 

several stations and make them fit anv radio station? A. 

* 

Xo, sir. 

*#■**### 

1906 In the Court of Appeals of the District of Columbia. 

Xo. 5695. 

The City of Xew York, Department of Plant and Struc¬ 
tures (Station \YXYC), Appellant, 

against 

Federal Radio Commission. 

Xow comes the appellant in the above entitled cause by 
Edward F. Joyce, Jr., its attorney, and directs the Clerk to 
print the record in said cause as filed including in the 
printed record the following pages not marked for omis¬ 
sion, to wit: 

1 to 23, both inclusive. 

57 to 76, both inclusive. 

78. 

88 to 115, both inclusive. 

118 to 151, both inclusive. 

154 to 198, both inclusive. 

200 to 207, both inclusive. 

212 to 226, both inclusive. 

229. 

231 to 233, both inclusive. 

236. 

240. 

273. 

318 to 320, both inclusive. 

328 to 340, both inclusive. 

350 to 373, both inclusive. 

465 to 466, both inclusive. 

471 to 472, both inclusive. 

474. 

478 to 641, both inclusive. 
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645 to 703, first three lines. | 

983 to 1066, both inclusive. 

1067 to 1113, both inclusive. 

1118 to 1139, both inclusive. 

1140 to 1262, both inclusive. 

1267 to 1408, both inclusive. 

1907 1414 to 1549, both inclusive. 

1555 to 1681, both inclusive. 

1686 to 1830, both inclusive. ! 

1842 to 1862, both inclusive. I 

1882 to 1905, both inclusive. j 

Counsel certifies that the matter designated foij omission 

is immaterial to the determination of the questions in¬ 
volved and that the printing thereof would be al needless 
expense. 

THE CITY OF NEW YORjK, DE¬ 
PARTMENT OF PLANT AND 
STRUCTURES ( Station 

WNYC), Appellant. 

Bv EDWARD F. JOYCE, Jr., 
EDWARD F. JOYCE, Jr., 

Its Attorney. 

ARTHUR J. W. HILLY, | 

Corporation Counsel. 

1908 State of New York, j 

County of New York, ss: 

I 

James J. Coyle, being duly sworn deposes and days that 
he has this day mailed, postage prepared, a copy of jtlie fore¬ 
going designation to Duke Patrick, General Counsel to the 
Federal Radio Commission and to Paul D. P. Spearman, 
one of the attornevs for the Knickerbocker Broadcasting 
Co. Inc. (station WMCA) and Eastern Broadcasters Inc. 
(station WPCH) interveners herein. 

JAMES J. CdYLE. 

Sworn to before me this 21 day of June, 1932. j 

SAMUEL PINE$, 
SAMUEL PINES, 
Notary Public, Queens County. 

Queens Co. Clerk’s No. 1422. 

New York County Clerk’s No. 432. | 

Term expires Mar. 30, 1934. I 
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1909 [Endorsed:] 5695. Index Number: —. Year: 

193-. In the Court of Appeals of the District of 
Columbia. The City of New York, Department of Plant 
and Structures (Station WNYC), Appellant, against Fed¬ 
eral Radio Commission. No. 5695. Appellant’s Designa¬ 
tion. Arthur J. W. Hilly, Corporation Counsel, Municipal 
Building, Borough of Manhattan, New York City. Court 
of Appeals, District of Columbia. Filed Jun. 22, 1932. 
Henry W. Hodges, Clerk. 


1910 In the Court of Appeals of the District of Columbia. 

No. 5695. 

The City of New York, Department of Plant and Struc¬ 
tures (Station WNYC), Appellant, 


v. 


Federal Radio Commission. 

Federal Radio Commission's Designation of Record for 

Printing. 

Comes now the Federal Radio Commission by its Gen- 
eral Counsel, in opposition to appellant’s designation for 
printing, and directs the Clerk of the Court of Appeals of 
the District of Columbia to include in the printed record 
the following parts (not marked for omission) not included 
for printing by appellant, such parts being considered by 
the Commission as material to a determination of the ques¬ 
tions raised on appeal, viz: 

Pages 81 to 85, both inclusive. 

Pages 234 and 235. 

Pages 374 to 376, inclusive. 

Pages 417 to 428, inclusive. 

Pages 430 and 431. 

Pages 437 to 441. 

Pages 451 to 453, inclusive. 

Pages 456 to 459. 

• Pages 469 and 470. 

Beginning with the fourth line on page 703 to and includ¬ 
ing page 825. 

Pages 869 to 976, inclusive. 
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Pages 1831 to 1837, inclusive. | 

This designation. I 

FEDERAL RADIO COMMISSION, 
RyD. M. PATRICK, 

General Counsel. 

FANNEY NEYMAN, j 

Assistant Counsel. 


1911 


Affidavit. 


No. 5695. 

In re I 

i 

The City of New York, Department of Plant a|s t d Struc¬ 
tures (Station WNYC,) Appellant, I 

v. ! 

Federal Radio Commission. | 

i 

| 

District of Columbia, | 

City of Washington , ss: j 

D. M. Patrick, being duly sworn upon oath deposes and 
says that he is an attorney of record for the Federal Radio 
Commission in the above entitled cause; that under date of 
June 23, 1932, he transmitted by registered mail a full, true 
and correct copy of the foregoing “Federal Radio Commis¬ 
sion’s Designation of Record for Printing’’ to Mr. Edward 
F. Joyce, Jr., attorney of record for The City of New York, 
Department of Plant and Structures (Station 1VNYC), 
Municipal Building, Borough of Manhattan, Nejw York 
City, together with a notice that the same will be fil^d forth¬ 
with in the Court of Appeals of the District of Columbia. 

D. M. PATRICK. 

| 

i 

Subscribed and sworn to before me this twenty-ttyird day 
of June, A. D. 1932. I 

[Seal of Rosel H. Hyde, Notary Public, District of 

Columbia.] j 

ROSEL H. HYDE], 

Notary Public. 

My commission expires May 19, 1936. 1 
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1912 

To Mr. Edward F. Joyce, Attorney for the City of New 

York, Department of Plant and Structures (Station 

WNYC), Municipal Building, Borough of Manhattan. 

City of New York: 

* 

Notice is hereby given and you will please take notice 
that the within and foregoing Designation of Record for 
Printing by the Federal Radio Commission will be filed 
forthwith in the Court of Appeals of the District of 
Columbia. 

FEDERAL RADIO COMMISSION, 
ByD. M. PATRICK, 

General Counsel. 

1913 [Endorsed:] No. 5695. In the Court of Appeals 
of the District of Columbia. The City of New York, 

Department of Plant and Structures (Station WNYC), 
Appellant, v. Federal Radio Commission. Federal Radio 
Commission’s Designation of Record for Printing. Fed¬ 
eral Radio Commission. D. M. Patrick, General Counsel. 
Court of Appeals, District of Columbia. Filed Jun. 23, 
1932. Henry W. Hodges, Clerk. 


1914 In the Court of Appeals of the District of Columbia. 

No. 5695. 

The City 'of New York, Department of Plant and 
Structures (Station WNYC), Appellant, 


vs. 

Federal Radio Commission, Appellee; Knickerbocker 
Broadcasting Company and Eastern Broadcasters, Inc., 
Interveners. 

Now comes the interveners in the above entitled and 
numbered appeal and by their attorney of record directs 
the Clerk to include in the printed record the following 
matter in addition to that designated for printing by the 
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I 

City of New York, Department of Plant and Structures, 
appellant, and the Federal Radio Commission, appellee: 

1. Pages 85a to 85k, both inclusive. 

2. This Designation. I 

Counsel for interveners certifies that the matter desig- 

nated for printing is essential to a complete understanding 
of the case, since appellant has designated the ajDplication 
for stay to be printed (pages 58 to 78), especially since 
questions are raised in the application for stay Which are 
answered only by the facts stated in the matter abbve desig¬ 
nated for printing, that is, pages 85a to 85k, both inclusive. 

KNICKERBOCKER BROADCAST¬ 
ING COMPANY AND EASTERN 
BROADCASTERS, INC., j 
(Signed) By PAUL D. P. SPEARMAN, j 

Their Attorney. 

1915 District of Columbia, I 

City of Washington , ss: 

Paul D. P. Spearman, being duly sworn, on oath deposes 
and says that he has this day mailed, by registered mail, 
postage prepaid, a copy of the attached and fbregoing 
designation to Duke M. Patrick, General Counsel, Federal 
Radio Commission, Washington, D. C., and to Ed|ward F. 
Joyce, Jr., Assistant Corporation Counsel of the I City of 
New York, and attorney of record for appellant in the 
above entitled and numbered appeal. j 

(Signed) PAUL D. P. SPEAR (MAN. 

Subscribed and sworn to before me this 23rd I day of 
June, A. D. 1932. 

(Signed) MARGARET S. JARVIS, 

Notary Public. 


1916 [Endorsed:] In the Court of Appeals of the Dis¬ 
trict of Columbia. The City of New York, Depart¬ 
ment of Plant and Structures, Appellant, vs. Federal) Radio 
Commission, Appellee; Knickerbocker Broadcasting Co. 
and Eastern Broadcasters, Inc., Interveners. Additional 
Designation of Record. Littlepage, Littlepage & Spear¬ 
man, Attorneys and Counsellors-at-Law, Union Trust 
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Building, Washington, D. C. Court of Appeals, District of 
Columbia. Filed Jun. 23, 1932. Henry W. Hodges, Clerk. 

Endorsed oh Cover: Federal Radio Commission. No. 
5695. The City of New York, Department of Plant and 
Structures (Station WNYC), appellant, vs. Federal 
Radio Commission, Knickerbocker Broadcasting Company, 
a corporation,^ and Eastern Broadcasting, Inc., a corpora¬ 
tion, interveners. Court of Appeals, District of Columbia. 
Filed May 23,1932. Henry W. Hodges, Clerk. 
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IN THE 


Court of Appeals, District of Columbia 


No. 5695 

The City of New York, Department 
of Plant and Structures (Station 
WNYC), 

Appellant , 

against 

Federal Radio Commission, 

Appellee , 

Knickerbocker Broadcasting Com¬ 
pany, a Corporation and Eastern 
Broadcasters, Inc., a Corporation, 

Intervenors. 


APPELLANT’S BRIEF. 


Statement of Case. 


i 

This appeal is from a decision of the Federal Radio 
Commission rendered on May 6, 1932, effectivje May 
26, 1932, denying an application of the appellant for a 
renewal of broadcasting license on Frequency 570 KC 
theretofore granted to the City of New York, Depart¬ 
ment of Plant and Structures, by the said Commission 
on April 2, 193/ and renewing the license so as to permit 
the operation of Station WNYC on Frequency 8^0 KC 
with 500 Watt power and daytime hours until Sunset 
at Minneapolis, and granting the application of Eastern 
Broadcasters, Inc., Station WPCH, for modification of 
license so as to permit the operation of said station upon 
the 570 Kilocycle Frequency with 500 Watts and shar¬ 
ing time. ! 


o 


Tlie application for a renewal of license was filed the 1st 
day of July, 1931 (Record p. 47). License sought to be re¬ 
newed covered the period from April 30; 1031, to Sep¬ 
tember 1, 1931 (Record p. 18), but was extended from 
time to time during the instant proceedings, subject to 
the outcome thereof. It was terminated by the Commis¬ 
sion’s decision of May 6, 1932, effective May 26, 1932 
(Record p. 151), but was further continued under a 
stay of this Court granted the 24th day of May, 1932. 

The proceedings following the renewal application 
of WNYC were commenced with a notice served on ap¬ 
pellant by the Federal Radio Commission, dated Septem¬ 
ber 9th, 1931, which, among other things therein, stated 
that “the Commission has examined the above described 
application and not being satisfied that the public inter¬ 
est, convenience and/or necessity would be served by 
the granting thereof, has designated the matter for hear¬ 
ing: 

1. The granting of this application would 
violate General Order 105 in that no time sharing 
agreement, as required by that General Order has 
been submitted with this application’’ (Record 
pp. 65-66). 

The said notice fixed October 14, 1931, 10:00 a. m. at 
the office of the Commission, in Washington, D. C., as the 
time and place for said hearing. That on or about the 
10th day of September, 1931, the Department of Plant 
and Structures also received from the Federal Radio 
Commission a notice in connection with the application 
of the Knickerbocker Broadcasting Company, Inc. 
(WMCA) for a renewal of license; a notice which, among 
other things therein contained, stated that “the Commis¬ 
sion has examined the application and not being satisfied 
that the public interest, convenience or necessity would 
be served by the granting thereof has designated the mat¬ 
ter for hearing: 





s 


“1. Because the Station has failed to reach a 
time sharing agreement with Station WNYC, con¬ 
trary to the provisions of General Order J105. 

2. To permit an examination into t^ie alleged 
operation of the Station and the broadcasting by 
it of programs contrary to the public interest” 
(Record p. 95). i 


The notice also fixed October 14, 1931, at 10 fOO a. m.; 
at the office of the Commission in Washington, D. C., as 
the time and place for said hearing. 

Thereafter, and on or about October 13, lj)31, said 
hearing was continued to December 7, 1931. Tljie reason 
for the continuance was that the Eastern Broadcasters, 
Inc., owners and operators of Station WPCH, ha# applied 
to the Federal Radio Commission for a modification of its 
license so as to allow it to use the time on the Frequency 
570 KC used by Station WNYC, which is owned and 
operated by the City of New York. 

That on or about the 31st day of October, 3|931, the 
Department of Plant and Structures received from the 
Federal Radio Commission a notice in connection with 
the said application of the Eastern Broadcasters, Inc. 
(WPCH) for a modification of its license which^ among 
other things therein contained stated that “nc}t being 
satisfied that the public interest, convenience or rjecessity 
would be served by the granting thereof has designated the 


matter for hearing: | 

(1) The granting of the application wcjuld ad¬ 
versely affect the interests of Station WNYC for 
whose facilities applicant has applied; 

(2) Because of the pendency of other Applica¬ 
tions from the same State and Zone; 

| 

(3) To determine whether the grantingj of the 
application would serve the public interest.^ 

I 

The said notice fixed December 7, 1931, at thk office 
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of the Commission, Washington, D. C., as the time and 
place for said hearing. 

The hearing of said applications was continued there¬ 
after and finally heard on January 13th to 23rd, 1932, 
inclusive, by Chief Examiner Ellis A. Yost. Approxi¬ 
mately 24 witnesses testified at the hearing, and much 
evidence of a documentary nature was introduced. The 
Examiner stated at the opening of the hearings that the 
burden rested upon the station requesting the facilities 
assigned another radio broadcasting station to prove by 
a preponderance of the evidence that the proposed trans¬ 
fer of such facilities would serve the public interest. On 
February 20, 1932, Chief Examiner Yost submitted his 
report (Record p. 107) wdiich, among other things therein 
contained, stated: 

“The only controversy disclosed by the record 
requiring serious consideration, is that of a fair 
and equitable division of operating time between 
Stations WNYC and WMCA on their present as¬ 
signed frequency of 570 KC” (R. 111). 

“The burden is upon the station requesting the 
facilities assigned another radio broadcasting sta¬ 
tion to prove by a preponderance of the evidence 
that fhe proposed transfer of such facilities would 
serve the public interest” (R. 120). 

“The record disclosed but little, if any, public 
need for the services proposed to be rendered by 
Station WPCH on the 570 KC frequencv” (R. 120- 
121 ). 

“The need of the people within the Metropoli¬ 
tan area of New York City for the service pro¬ 
posed to be rendered by Station WNYC on the 
570 KC frequency is greater than the need for 
the service proposed by Station WPCH, if assigned 
Station WXYC’s time on 570 KC frequencv (R. 
121 ). 

“The 570 KC frequency is more desirable for 


radio broadcasting purposes in The City) of New 
York than is the 810 frequency in The City of New 
York (R. 121). 

“The record does not warrant a finding that 
Station WPCH would render a more meritorious 
public service if assigned the operating time of 
WNYC on the 570 KC frequency, than is | now be¬ 
ing rendered by Station WNYC on that frequency 
(R. 121). j 

“Station WNYC is rendering and proposed to 
render a greater public service on the 570 KC 
frequency than is now being rendered by Station 
WPCH on 810 KC frequency, and likewise a great¬ 
er service than that proposed to be rendered by 
Station WPCH if assigned Station- W NYC’s time 
on the 570 KC frequency (R. 121). 1 

I 

“The continued operation of Station jWNYC 
on the 570 KC frequency in New York City is of 
greater public interest than the operation of this 
station would be upon the S10 KC frequency dur¬ 
ing daylight hours and until sunset at Minneapo¬ 
lis (R. 121). j 

“While it would be desirable from an economic 
and managerial standpoint of the owners anil oper¬ 
ators of Stations WMCA and WPCH (a common 
ownership) to have these stations divide time on 
the frequency of 570 KC, the examiner can jsee no 
public necessity whatever* which requires Stations 
WNYC and WPCH to exchange the frequencies 
now assigned them” (R. 111). | 

In said report the Chief Examiner recommended: 

i 

“1. That the application of the Knickerbocker 
Broadcasting Company, Inc., Station WMCJ\, for 
renewal of station license to operate with power 
output of 500 watts on the 570 KC frequency! with 
Station WNYC be granted (R. 122); 

“2. That the application of the City of New 
York, Department of Plant and Structures,! Sta- 


♦Italics ours throughout the brief. 
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tion WNYC, for renewal of station license to oper¬ 
ate with power output of 500 watts on the 570 
KC frequency, to share time wdth Station WMCA 
be granted (R. 122-123); 

“3. That the application of Eastern Broad¬ 
casters, Inc., Station WPCH, for modification of 
station license to operate with power output of 
500 watts on the 570 KC frequency, to share time 
with Station WMCA be denied (R. 123); 

“4. That Stations WNYC and WMCA be au¬ 
thorized to operate on the following specified 
hours: 

Station WNYC. Daily, except Sunday, 6 A. M. 
to 3 P. M., 7 P. M. to 9.30 P. M. 

Station WMCA. Daily, except Sunday, 3 P. M. 
to 7 P. M., 9.30 P. M. to 12 P. M.; Sunday, 6 
A. M. to G P. M., G P. M. to 12 P. M.” (Record p. 
123). 


Exceptions w~ere filed by Station WNYC, as w’ell as 
by Stations WMCA and WPCH to the report of the 
Chief Examiner (Record pp. 131, 123). Requests wrere 
also made for oral arguments before the Commission by 
Stations WMCA and WPCH, and subsequent to the re¬ 
quest made by said stations, Station WNYC made a re¬ 
quest for an oral argument before the Commission by 
reason of certain misstatements which appeared in the 
brief of opposing counsel, which had been filed with the 
Federal Radio Commission. The request of WNYC was 
denied, those of WMCA and WPCH, granted. There¬ 
after, and on April 13, 1932, oral argument w*as had 
before the Federal Radio Commission. At the hearing, 
objection was made by counsel for appellant to Commis¬ 
sioner Browm participating in the hearing or oral argu¬ 
ment, or having anything to do with the final determina¬ 
tion of the Commission, by reason of the fact that said 
Commissioner had participated in the hearing before 
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Chief Examiner Yost as counsel to the Federal Radio 
Commission and was represented daily at said hearing 
by counsel from his office, and on the further ground that 
at certain times he had been brought in person into the 
hearing by representatives of Stations WM(bA and 
WPCH, and the hostile attitude of his representatives 
in the hearing reflected his attitude in connectipn with 
the application of WNYC then before the Chief Eiaminer. 
The objection to his sitting was overruled by the Com¬ 
mission. 

Thereafter, and on or about the 29th day of April, 
1932, this office was advised through the medium df news¬ 
paper reporters and newspaper articles that a decision 
of the Federal Radio Commission had been made, and in 
an endeavor to ascertain if this were a fact, coujisel for 
WNYC communicated by telephone with the Secretary 
of the Federal Radio Commission at about 5:45 ]j>. m. of 
that day, and requested advice in connection wjith the 
rendering of any decision, and was advised tpat the 
Secretary was unaware of any decision having been made, 
but that the same might have been released in thd press¬ 
room. Counsel requested him, at that time, to transmit 
to the Department of Plant and Structures any papers, 
documents or reports that said department mi^ht be 
entitled to in connection with any decision rendered by 
said Commission. That on May 11, 1932, there jvas re¬ 
ceived at the office of the Department of Pladt and 
Structures and at the office of the Corporation cjounsel, 
a copy of the statement of facts, the grounds for decision 
and order of the Commission. That said order provided: 

“1. That the exceptions filed by the apjplicant 

WNYC to the examiner's report be, and thp same 

are herebv overruled. 

* 

“2. That the exceptions filed by applicants 
WMCA and WPCH to the examiners report be, 
and the same are hereby sustained, in so far as ob¬ 
jection is contained therein to the conclusions of 
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the examiner that the public interest, convenience 
or necessity would be served by the granting of the 
applications for renewal of licenses of WMCA and 
WNYC so as to permit the operation of both sta¬ 
tions upon the 570 kilocycle frequency during cer¬ 
tain specified hours, and the denial of the applica¬ 
tion for modification of license for WPCH. 

“3. That the application of Knickerbocker 
Broadcasting Company, Inc., for renewal of license 
and the application of Eastern Broadcasters, Inc., 
for modification of license be, and the same are 
hereby granted so as to permit the operation of 
station WMCA and WPCH upon the 570 KC fre¬ 
quency with 500 watts power and sharing time. 

“4.i That the application of the City of New 
York, Department of Plant and Structures, for re¬ 
newal of license be, and the same is hereby grant¬ 
ed so as to permit the operation of station WNYC 
upon the S10 KC frequency with 500 watt power 
and day time hours until sunset at Minneapolis. 

“5. That the existing temporary licenses for 
stations WMCA and WNYC be, and the same are 
herebv terminated in accordance with the conclu- 
sions herein reached and the terms and conditions 
of said license; and 

“6. That this order shall be effective twenty 
(20) days from the date hereof. 

Starbuck, Commissioner, dissenting.” 

What are the facts and issues involved in this pro¬ 
ceeding in the appeal from the Federal Radio Com¬ 
mission order ? 

1. Station WNYC applied for a renewal of an ex¬ 
isting license to operate half time on the frequency, 570 
KC. 

2. Station WMCA applied for a renewal of an exist¬ 
ing license to operate half time on the frequency 570 KC. 






9 


3. Station WPCH applied for the facilities of WNYC 
on frequency 570 KC, and the transfer of Station WNYC 
to the facilities of WPCH on frequency 810 KC. 

Number 1 was denied, number 2 was granted, jnumber 
3 was granted by the Federal Radio Commission!, there¬ 
fore, the only one seeking redress was WNYC ind its 
legal right was to appeal from the denial of 1 a[nd the 
granting of 3. It is not interested in 2 as it neter ap¬ 
plied for any part of WMCA’s facilities. 

It is further contended that WMCA which ha^ inter¬ 
vened here has no standing in this Court in connection 
with this appeal, as its application for a renewal of 
license was granted, and it therefore has nothing jto ap¬ 
peal from, nor is WNYC appealing from the Commis¬ 
sion’s decision renewing WMCA’s license, as it did not 
apply for any of its facilities. Therefore, the only por¬ 
tion of the evidence before the examiner that should be 
printed, in this appeal, was that dealing with 1 and 3; 
yet, over the objection of counsel for WNYC, counsel for 
the Federal Radio Commission insisted that everything 
in the record dealing with 2 be printed. Appellant ob¬ 
jected to this and refused to designate such of thp rec¬ 
ord for printing contending that if the same was panted, 
it should be designated and paid for by the interiors. 
Counsel for the Federal Radio Commission, however, 
eliminated any chance of this happening by designating 
this part of the record for printing, thus placing thej cost 
thereof on the appellant, WNYC. Appellant strenuously 
objects to such an additional cost on the theory that! this 
printing was unnecessary and if printed should be paid 
for by others than the appellant. , 

It is respectfully requested, in disposing of thi^ ap¬ 
peal, that this Court dispose of this question ofl the 
printing cost. 1 
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History of" Stations, Examiner’s Report, Com¬ 
mission’s Decision and Record. 

The City of New York, through its Department of 
Plant and Structures, owns and operates Station WNYC 
on Channel 570 IvC and said station lias been on that 
Channel since it commenced broadcasting in the year 
1924, under the right granted it at that time by the 
Department of Commerce. It continued to occupy said 
Channel until November, 1928, being the sole user thereof 
in this Zone, but in September, 1928, the Federal Radio 
Commission issued General Order No. 40, making cer¬ 
tain allocations and assigning Station WMCA to share 
time with Station WNYC on said Channel 570 KC. Sta¬ 
tion WNYC appealed from this order (to share time) to 
this Court which upheld the order of the Federal Radio 
Commission directing that Station WNYC share time 
with Station WMCA. Mr. Justice Martin of this Court, 
in an opinion handed down at that time said, in part 
(36 Fed. 2nd, 115): 

“It is believed that the stations mav without 

%> 

substantial prejudice severally continue their pub¬ 
lic service under the present arrangement.” 

The licenses issued under said General Order No. 40 
specified: 

“Station WNYC assigned full time on alter¬ 
nate days beginning Monday, November 12, 1928. 
Station WMCA assigned full time on alternate 
days beginning Tuesday, November 13, 192S. This 
tifrie division subject, however, to any division of 
time mutually agreed upon between said stations.” 

The programs or broadcasts of WNYC consist of the 
following: 

Educational talks from its Boards of Education and 
Higher Education, the College of the City of New York, 
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as well as certain other features, in connection with the 
public schools of the City of New York, which were shown 
at the hearings before the Chief Examiner tci be of 
great interest to the adults and parents of the metro¬ 
politan district of the City of New York (Record j)p. 766- 
843), which is not broadcast by any other stationj in this 
area, and is a night time broadcast. 

Broadcasts, news and information of the executives 
of the various departments of the City of New York in- 
respect to the activities of the departments, both! in the 
way of advisory and protective talks for the benefit of 
the citizens of the City of New York and the metropoli¬ 
tan area, which includes such broadcasts as those given 
by the New' York City free employment agency, resulting 
in obtaining 4,700 jobs in 1931 (R. 826), as w r ell as the 
broadcasts of Department of Public Markets which are 
demanded by housewives (R. 897), and saves them mil¬ 
lions of dollars a year (R. 898) and is not broadcast by 
any other station in that area (R. 899). 

Broadcasts, alarms and requests of the Police pepart- 
ment with respect to missing persons. 

Lecture courses in ethics, literature, citizenship,! Amer¬ 
icanization, and other subjects for the purpose ofj aiding 
the education of the population of the metropolitan area. 

Besides its educational and civic broadcasts there are 
musical programs of the higher class, such as, the cham¬ 
ber music classes from Hunter College. 

The station has always been operated on a noii-profit, 
non-commercial basis and time has never been sold by the 
station. Station WNYC is the only station broadcasting 
civic and educational programs in the metropolitan area 
of the City of New 7 York (being classified as an educa¬ 
tional station), though there are upwards of 35 stations 
serving that area. The personnel of the station Consists 
of 1 Radio Engineer, 1 Program Director, 1 Asst. Pro¬ 
gram Director, 1 Broadcasting Supervisor, 1 Musibal Su- 
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pervisor, 3 Announcers, 8 Operators, 2 Clerks, 1 Steno¬ 
grapher and 2 helpers. The cost of the plant is upwards 
of $50,000 (R. 641). It maintains 20 studios and remote 
control points. The City of New York, Department of 
Plant and Structures, the owner and operator of Station 
WNYC, maintains and operates Station WDKX and 
two transmitters having call letters WBCD which func¬ 
tion with Station WNYC in receptions to distinguished 
guests (Record pp. 637-640). 

Station WNYC has never shared time with Station 
WMCA to the full extent of an equal division of the 
time, though many endeavors to so do have been made 
bv the station (E. 585-587). 

In the very beginning of the license sharing time, an 
arrangement was made with Station WMCA, through its 
representatives or owners, wherein by a “gentleman’s 
agreement’’ the time was temporarily divided in accord¬ 
ance with a fixed schedule subject however to an allow¬ 
ance to be made for time that might be needed by WNYC 
' for matters of “transcendent importance” (Record pp. 
164, 165, 591, 918). This arrangement or “gentleman’s 
agreement” was not lived up to by Station WMCA or 
those controlling said station (Record pp. 921, 936). 

Station WNYC bv reason thereof notified WMCA and 
its representatives and owners that it would insist upon 
operating strictly on the license issued by the Federal 
Radio Commission and upheld by this Court (Record pp. 
586, 927) and Station WMCA sought an injunction to 
prevent Station WNYC from so carrying on in accord¬ 
ance with its license (Record p. 928, Ex. 44). The said 
injunction was sought through the medium of a corpora¬ 
tion, to wit, the Associated Broadcasters, Inc., owned by 
the owners of WMCA and WPCH and which was not 
licensed by the Federal Radio Commission to operate 
Station WMCA (Record pp. 305, 928), although the said 
corporation, at that time, was actually operating said 
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station (Record pp. 304, 305) and continued to so oper¬ 
ate it long after the Federal Radio Commission Vrote to 
the owners thereof under date of April 16, 1921}, to the 
effect: 

“There has apparently been a change in owner¬ 
ship of Station WMCA since the last license is¬ 
sued January 26, 1929, in the name of Greeley 
Square Hotel Co. In the event there has been a 
change of ownership in this station, it will be 
necessary for the enclosed forms to be filled out 
and filed through your radio supervisor before a 
renewal license application can be considered” 
(Oral Argument, 4/13/32, p. 30). 

This was never done though this corporation, in the 
application filed by it, dated and sworn to March 29, 
1929, stated that the applicant was the operator and 
was in full control of Station WMOA and th^ owner 
thereof. Had the Commission investigated further at 
that time it would have ascertained the fact that this 
applicant, Associated Broadcasters, Inc., had been oper¬ 
ating the station and was in complete control thereof for 
a long period of time before and after the mailing of 
above letter, and that it continued to operate it even af¬ 
ter the receipt of the said quoted and unanswered letter 
from the Commission, showing, by their very action, what 
the individuals who owned this corporation, as they now 
own the Knickerbocker Broadcasting Co. Inc., pnd the 
Eastern Broadcasters, Inc., thought of public interest, 
convenience and necessity and the rules and regulations 
of the Federal Radio Commission (Record pp. l265-269, 
589). 

That no proof was submitted by the owners of IWMCA 
and WPCH who were the owners of the Associated 
Broadcasters, Inc., of the operating agreement |)r lease 
from the Greeley Square Hotel Company (to whom the 
license was issued), to the Associated Broadcasters, Inc., 
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nor did Flamm, President and half owner of said operat¬ 
ing Company, know anything as to the contents of such 
alleged agreement. Nor does the records of the Federal 
Radio Commission reveal the existence or approval by 
it at any time of such alleged operating agreement, dur¬ 
ing the five years that said company was operating station 
WMCA (R. 296-298, 1025). Any finding that such an 
agreement existed is not supported by the evidence. 

Another illustration of how this station makes state¬ 
ments unsupported by facts is in regards to the applica¬ 
tion for a construction permit, which showed the prop¬ 
erty as’owned by the applicant, Knickerbocker Broadcast¬ 
ing Co., Inc., whereas it was actually owned by Gildon 
Corporation (R. 308, 309). 

The records of these three Stations WNYC, WMCA 
and WPCH show that Station WNYC in the year 1924 
was occupying channel 570 KC under the same ownership 
and operating management as today. Station WNYC 
through its Department of Plant and Structures applied 
in 1924 to ' the Department of Commerce of the United 
States Government for a license to broadcast, which was 
granted on July 2, 1924, authorizing the City to use the 
channel requested, to wit channel 570 KC. This appli¬ 
cation of the City had been made after a thorough 
investigation and survey, over a period of two years, for 
the purpose of determining the use to which radio might 
be put by the Government of the City of New York. 
It was determined at that time that everv effort should 
be made to obtain a broadcasting channel which would 
be open, free and unobstructed at all times for the use of 
the State and municipal authorities in broadcasting 
those things deemed of interest and aid to the People of 
New York and contributing to the prompt and efficient 
conduct of the business of the City and State of New 
York. The matter of utilizing radio was taken up and 
handled in the same deliberate way as any other muni- 
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oipal undertaking and with the definite idea in piind that 
in applying for and obtaining a broadcasting license, the 
City was acquiring a certain right to an air or ether 
channel that would belong to The City of New York so 
long as it complied with the rules and regulations that 
necessarily surrounded such a use. The license when 
granted made Station WNYC a part of the ijnunicipal 
government of The City of New York. It allied itself 
with each and every integral part of that government. 
It allied itself so closely that it became as it 'si’ere part 
of the curriculum of the Board of Education and the 
Board of Higher Education of the City of New York 
which is a branch of the Government of the State of 
New York. It became part of the municipal goVernment 
of the City of New York with the same prospects as to 
its growth and development as that great city possessed 
when it started on its way to become the great City that 
it now is. It was not contemplated or imagined at that 
time that the interest that the City had acquired or pos¬ 
sessed in this particular broadcasting channel ^jas to be 
considered no more nor less than a claim and that any in¬ 
dividual or group of individuals, might thereafter, in 
their mad race for business advancement, reach out and 
demand. . The City had made application for said| channel 
in good faith, through the fact that it had recognised the 
value and usefulness of radio. The City’s claim to, and 
use of, the channel lias been open, visible and notorious. 
It was assigned to said channel and its claim by use and 
priority is of years standing, and uninterrupted. The 
City considered the ether or air wave in the same light 
as it considered each and every other thing within its 
domain, that is, to be utilized by it to its very best 
advantages and for the good of the citizens of ihe City 
and State of New York. Nobody had been ujsing or 
utilizing this channel in this zone up to the time that the 


16 


City recognized the great value of radio to its municipal 
government and made application for a license. The City 
of New York simply reached out and in an orderly 
manner and in conformity with the rules and regulations 
laid down by the Department of Commerce, proceeded 
to occupy and use it, and exercised the right so to do, 
with no one at that time claiming possession in opposi¬ 
tion thereto. In its use and occupancy thereof, station 
WNYC has' respected and considered the rights and 
claims of others. In using this channel, it has respected 
and recognized the rights of those both above and 
below it. WNYC feels it has acquired certain rights 
in the use of this channel 570 KC and it contends 
that so long as it has respected the rules and regula¬ 
tions of the particular branch of the United States 
Government in control of radio, it should remain undis¬ 
turbed and have the uninterrupted use thereof. The City 
has been very consistent in its occupancy of one channel 
and lias endeavored to the best of its abilitv to carrv 

V • 

out its thought in connection with the use of radio. The 
same cannot however be said of station WMCA. The 
records show WMCA in 1925 occupying channel 8S0 KC 
under the ownership and operating management of the 
Greeley Square Hotel Co. Inc. They show Station WMCA 
in 1927 moving from channel 8S0 KC to channel 810 KC 
to share time with Station WLWL, and thereafter in 
1928 again moving to frequency 570 KC to share time 
with WNYC and is now endeavoring to acquire full time 
on that channel (which is a regional channel), through 
the medium of this application made by Station WPCH 
owned bv the same interests which own WMCA. 

Stations WMCA, Knickerbocker Broadcasting Co. 
and WPCH, Eastern Broadcasters Inc., are owned and 
operated by the same individuals, Donald Flamm and 
Marion K. Gillian. Station WMCA at the time a license 
was issued to it to share time with WNYC was owned 
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by the Greeley Square Hotel Company to which [company 
the license issued (Record, page 296). The station at 
that time and until September 1, 1929, was operated by 
the Associated Broadcasters Inc., which neve|r had a 
license (Record, page 305), though the Federal Radio 
Commission approved on May 30th, 1929, an assignment 
by the Greeley Square Hotel Company to the Knicker¬ 
bocker Broadcasting Co. to operate said station.j Agree¬ 
ments and arrangements for the sharing of time under 
the “gentlemen’s agreement”—heretofore referred to— 
was made with Donald Flamm and other representatives 
of the Associated Broadcasters who w’ere at that time 
operating the station, as heretofore said, without a 
license. Donald Flamm and Marion K. Gillian had 

i 

formed the Knickerbocker Broadcasting Co. for the pur¬ 
pose of operating Station WMCA and was authorized to 
operate through the assignment by the Greeley Square 
Hotel Companv May 29, 1929. Station WMlCA oc- 
cupied Channel 880 KC in 1925 and was operated at 
that time by the Greeley Square Hotel Company which 
company was authorized by license to operate up to 
March 31, 1929 (R. 304, 1024). Both stations halve been 
on said channel 810 KC, though not at the samfe time, 
during the period covered by June, 1927, to Noyember, 
1928. Flamm and Gillian owned WPCH in 1927 t(hrough 
the ownership of stock in the Eastern Broadcasters Inc. 
and also owned and operated WMCA (without a license) 
through their stock ownership in the Associated Broad¬ 
casters (Record, page 305). | 

In January 1930 Station WMCA applied for tjhe use 
of Frequency 600 KC and the Federal Radio Commis¬ 
sion at that time denied its application. Counsel to the 
Federal Radio Commission in its brief in this Cc^urt at 
page 39 thereof, in opposition to said application, hmong 
other things, saying: ! 
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“The Commission cannot base its decision on 
mere promises of future performance (Technical 
Radio Laboratory v. Federal Radio Commission, 
36 F. (second) 111). 

b. The City of New York and vicinity is al¬ 
ready saturated with radio broadcasting service 

* * * >7 

General Broadcasting System Inc. v. Federal 
i Radio Commission et al. ir5796. 

WMCA has used three frequencies, has sought a 
fourth, denied it, and now it seeks a regional channel, 
unlimited time, by false representations. WPCH has 
already occupied three channels. The records show in 
1927 Station WPCH, first occupying channel 1100 KG 
with Station WERJ, and later in that year sharing time 
with Station WRNY on channel 970 KC, and in 1928 
moving to frequency 810 KC, which WMCA left to go to 
570 KC. In this year the Radio Act as amended was 
operating. 

The object and purpose in operating WMCA can 
readily be seen by one incident alone, to wit, the refusal 
of Station WMCA to permit Station WNYC, in accord¬ 
ance with the aforesaid “gentlemen’s agreement” to 
broadcast Mr. Justice Hughes’ speech at the Hotel Astor, 
and then contracting to do so itself, but not carrying 
out its contract, and then refusing to return the money— 
?355.00—paid in advance for the use of facilities of 
WMCA, until after it had actuallv been sued for the 
return thereof. It is clear from the record, though the 
Commission order does not so state, that the only pur¬ 
pose in seeking the facilities of WXYC and ousting it 
from Channel 570 KC is the economic betterment of 
WMCA, and not the public interest, convenience and 
necessity as the Commission’s order would have you be- 
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lieve. This is clearly shown by what Mr. Flanim stated 
while testifying before Mr. Yost at page 1064 of the 
record. i 

Station WMCA had its transmitter origijnally lo¬ 
cated in New York, then it received permission from 
the Federal Radio Commission to move the transmitters 
to Hoboken, N. J., counsel to the Commission sjtating in 
his oral argument (Oct. 10, 1929, page 36 thereof, be¬ 
fore this court in the appeal of WNYC from the order 
making it share time with WMCA, referring to! WMCA 
“* * * is charged to the City of New York, although its 
actual transmitter, for engineering reasons, an<J on ac¬ 
count of the power used, had to be moved ouiside the 
city to avoid blanketing interference.” j 

This being so, why then was this same station within 
the past year permitted by the Federal Radio Commis¬ 
sion to move its transmitter back again to the City of 
New York if it moved away to New Jersey to prevent 
blanketing interference. Serving the area involved in 
this appeal are upwards of thirty-five stations, | and as 
counsel for the Federal Radio Commission—no^v Com¬ 
missioner Brown of the Federal Radio Commission—and 
his associate at that time, Mr. Patrick—now general 
counsel to the Federal Radio Commission—said in their 
brief in April 1930 in the appeal —General Broadcasting 
System Inc. v. Federal Radio Commission et al, 'Sio. 5196 
Pages 37-39. j 

“a. WGBS has been operating and can con¬ 
tinue to operate on 1180 KC in the public inter¬ 
est * * *. | 

b. The City of New York and vicinit^ is al¬ 
ready saturated with radio broadcasting service. 

# * *» 

I 

The first quotation “a” fits exactly the instant case 
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of WNYC and the latter quotation “b ,J undoubtedly and 
most certainly applies to the area at tliis time. In what 
manner the area would be benefited by the Commission’s 
decision as affecting public interest, convenience and nec¬ 
essity was not developed or shown at the hearing by 
WPCH nor does the decision of the Commission en¬ 
lighten one as to the manner in which the public will be 
benefited. 

There was no preponderance of evidence offered by 
Station WPCH in the hearing before Chief Examiner 
Yost, in fact there was no evidence at all submitted by 
Station WPCH, as shown bv the record, that would 
justify the transfer of the facilities of WNYC to Station 
WPCH based on public interest, convenience and neces¬ 
sity. The only basis for the transfer of said facilities of 
WNYC to WPCH is the economic betterment of Station 
WMCA. 

The chief examiner before whom these applications 
were tried, heard testimony for approximately two weeks, 
during which time he had an opportunity to observe 
the witnesses and weigh the evidence submitted by both 
sides. His report and the decision of the Commission, 
hereinbefore set forth, are in conflict and differ in ma¬ 
terial points and a comparison thereof, is herein set forth: 



Examiner’s Report : 

While it would be desir¬ 
able from an economic and 
managerial standpoint of the 
owners and operators of Sta¬ 
tions WMCA and WPCH (a 
common ownership) to have 
these stations divide time on 
the frequency of 570 KC, the 
examiner could see no public 
necessity whatever which re¬ 
quires Stations WNYC and 
WPCH to exchange the fre¬ 
quency now assigned them 
(R. 111). 

The record discloses too 
little, if any, public need for 
the service proposed to be 
rendered by Station WPCH 
if assigned to operating time 
on Station WNYC under 570 
KC frequency (R. 120). 

The need of the people 
within the metropolitan area 
of New York City for the 
service proposed to be ren¬ 
dered by Station WNYC on 
the 570 KC frequency is 
greater than the need for the 
service proposed to be ren¬ 
dered by Station WPCH if 
assigned Station WNYC’s 
time on the 570 KC fre¬ 
quency (R. 121). 


Commission’s Decision 


Silent 


Silent 


Silent 


The record does not war¬ 
rant a finding that Station 
WPCH would render a more 
meritorious public service if 
assigned the operating time 
of Station WNYC under 570 
KC frequency, then is now 
being rendered by Station 
WNYC on that frequency 
(R. 121). 


Silent 


The continued operation 
of Station WNYC on the 
570 KC frequency in New 
York City is of greater pub- 

lie interest than the opera- D;!Ters withoufc a reason 

tion of this station would 

be on the S10 KC frequency 

during daylight hours and 

until sunset at Minneapolis 

(R. 121). 


Examiner’s Report : Commission’s Decision: 

The service now rendered 
by applicant Stations WMCA 
and WPCH is generally mer¬ 
itorious. The program as 
broadcast bv both stations 
appear to be of high quality, 
well diversified and of inter¬ 
est to the listening public. A 
large portion of the revenue 
obtained from the operation 
of these stations has con¬ 
sistently been expended for 
the general improvement of 
programs and equipment. 

The Knickerbocker Broad¬ 
casting Co. Inc. and the 
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i 


Eastern Broadcasters Inc., 
are financially well qualified 
to continue the operation of 
WMCA and WPCH and the 
large and well organized op¬ 
erating staff which is main¬ 
tained shares the efficient 
operation of both stations 
and the proper presentation 
of the programs broadcast. 

The license for the corpo¬ 
rations of W^JfCA and 
WPCH are controlled by the 
same interests, the two sta¬ 
tions are operated under the 
same management and poli¬ 
cies and the operation of 
both stations upon! the same 
frequency, allowing for all 
practical purposes.! The op¬ 
eration of one unlimited time 
station will permit a more 
efficient use of existing 
broadcast facilities! 

The transfer of the oper¬ 
ating assignment heretofore 
licensed to WPCH] to Sta¬ 
tion WNYC will epable the 
latter station to operate 70 
hours per week mor<fe than its 
present schedule allows and 
22 hours per week piore than 
the schedule proposed by the 
WNYC repres entatives. 
Moreover, it appears that 
such a transfer will permit 
the licensee of WNYC to 
render any substantial serv¬ 
ice heretofore rendered or 
proposed to be rendered. 
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It will be noted in the comparison of these, the report 
and the decision, that the examiner gave substantial rea¬ 
sons for his decision, while the Commission appeared to 
be interested more in the bringing together of the two 
stations “allowing for all practical purposes the opera¬ 
tion of one unlimited time station, will permit a more 
efficient use of existing broadcast facilities,” but not giv¬ 
ing any reason wherein and whereby there would be any 
public interest, convenience and necessity served by such 
combination. The decision stresses the fact that the 
City would acquire more broadcasting time per week 
than it is now using in connection with its station but 
neglects to state the fact that in and by the decision 
Station WNYC loses its night time programs which are 
more necessary to it than all the daytime hours it might 
acquire on channel 810 KC, and also neglects to state 
that the dominant station on the S10 KC channel, WCOO, 
is now, and was at time of decision, a 50,000 watt station; 
and not a 5,000 watt station as this decision would lead 
you to believe (R. 148). 

Attention is, called to the fact that counsel for Radio 
Commission did not examine witnesses, nor introduced 
evidence that would enlighten appellant as to the reason 
for the second objection to renewing of the license of 
WMCA as set forth in notice to WXYC, printed on page 
3 hereof, lines 4 to 7, and page 1097 of the record. 
Counsel for WMCA stated however in regards to this 
paragraph, that it had been eliminated. If that is a 
fact it was eliminated without WXYC receiving a notice 
thereof. Whether it was or not does not eliminate the 
fact that the Commission must have had some substan¬ 
tial reason in miml when it incorporated the provision. 
Could it have i been the fact, that the owners of the 
station had through the Associated Broadcasters Inc., 
been operating without a license! 



POINTS RELIED UPON 


The points relied upon by appellant whic|i are 
forth in detail in its notice of appeal (Record page 
and hereinafter discussed, are as follows: | 

“1. The Commission’s decision violated 
Radio Act in that 


set 

) 

the 


(a) It exceeds its powers and dut es under 
Section 4 of the Radio Act of 1927 as amended by 
changing the wave length of Station AVNYC and 
its time of operation without the consent of said 
station, and without reasonably stating in what 
manner it ‘will promote public convenience or in¬ 
terest and will serve public necessity or f;he provi¬ 
sions of “Chapter 4 of the Radio Act! of 1927” 
will be more fullv complied with.’ 166 Tp - . S. 226; 
118 U. S. 356; 152 U. S. 377, 382; 224 U„!S. 510. 


(b) It has refused to renew the licence of Sta¬ 
tion WXYC as provided for by Section 9 of the 
Radio Act of 1927 as amended, while it has found 
that Station WXYC is broadcasting in public in¬ 
terest, convenience or necessity. 14S Ifed. 513; 
177 U. S. 183; 1S3 U. S. 79. 

i 

(c) It has neglected to enforce or consider that 
portion of Section 14 of the aforesaid Radio Act 
which states ‘any station license shall be revocable 
by the Commission for false statements jeither in 
the application or in the statement of fart which 
may be required by Section 10 hereof * * j* or that 
any licensee has made any unjust, and Unreason¬ 
able charge or has been guilty of any discrimina¬ 
tion, either as to change or as to service. * * * 
‘but- rather instead of penalizing or reprimanding 
those guilty have granted to them greater!facilities 
for their economic betterment at the expanse and 
to the detriment of another station.’ 

(d) It has neglected to enforce Section 32 of 
the aforesaid Radio Act ‘penalties for violation of 
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rules of licensing authority and etc/ but rather 
has given greater facilities to those who should 
have been penalized. 

(e) It has neglected to enforce Section 33 of 
said act ‘penalties for violations, of statutory pro¬ 
visions; perjury/ But rather has given greater 
facilities to those guilty. 

2. The findings of the Commission are not 
supported by the evidence and are unreasonable, 
arbitrary and capricious. 

3. The Commissioners’ decision is unconstitu¬ 
tional in that—It denies to the appellant the 
equal protection of the laws.” 

It unjustly discriminates against appellant. 

It deprives appellant of a property right without due 
process of law. 

It impairs the obligation of an existing contract. 
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ARGUMENT. 

I. 

I 

i 

The Commission’s decision violated the 
Radio Act. 

(a) Section 4 of the Radio Act of 1927 as amended, 
specifically sets forth -therein the powers and duties of the 
Commission. It provides, subdivision “f” thereof, that 
the Commission shall “make such regulations not incon- 
sistent with law as it may deem necessary to prevent 
interference between stations, and to carry out the pro¬ 
visions of this chapter; provided, however, that changes 
in the wave lengths, authorized power, in the character 
of emitted signals, or in the times of operation of any 
station, shall not he made without the consent of the 
station licensee , unless, in the judgment of th^ Commis¬ 
sion, such changes will promote public convenience or 
interest or will serve public necessity or the provisions of 
this chapter will be more fully complied withThe 
Commission has, by its decision, changed the wave length 
and time of operation of Station WXYC without said 
station's consent, and this frequency has been used by Sta¬ 
tion WNYC since it commenced broadcasting in the year 
1924; it has assigned said frequency and time of Operation 
to another station, a private enterprise. The decision, how¬ 
ever, does not state or set forth the reasons wherein and 
whereby the taking of channel 570 KC from WNYC and 
assigning it to Station WPCH, will promote public con¬ 
venience and interest or will serve public necessity or 
carry out the provisions of Chapter 4 of the I^adio Act 
of 1927 as amended, so that it will be more frilly com¬ 
plied with. This, the Commission should have done. It 
was not sufficient that the decision say that ilp was for 



public interest, convenience and necessity. It should in 
so many words set forth the necessity that existed, 
and wherein and whereby the public would be benefited. 
The Radio Act never intended that such arbitrary power 
rest in the hands of the Commission. It is contended 
that if the Radio Act intended to so empower the Com¬ 
mission, then the Radio Act would be and is unconstitu¬ 
tional, but if the Radio Act did not so empower the 
Commission as herein argued, then it has exceeded its 
powers and its acts are null and void. 

In Chicago y Burlington and Quincy Railroad Co. v. 
Chicago . 160 U. S. 22G, Mr. Justice Harlan speaking for 
that Court, said: 

“But if as this Court has adjudged, a legisla¬ 
tive enactment, assuming arbitrarily to take the 
property of one individual and give it to another, 
wuuld not be due process of law as enjoined by 
the fourteenth amendment, it must be that the 
requirement of due process of law in that amend¬ 
ment is applicable to the direct appropriation by 
the State to public use and without compensation 
of the private property of the citizen. The legis¬ 
lature may prescribe a form of procedure in the 
taking of private property for public use, but it is 
not due process of law if provision be not made 
for compensation. Notice to the owner to appear 
in some judicial tribunal and show cause why his 
property shall not be taken for public use without 
compensation would be a mockery of justice. Due 
process of law as applied to judicial proceedings 
instituted for the taking of private property for 
public use means, therefore, such process as recog¬ 
nizes the right of the owner to be compensated if 
his property be wrested from him and transferred 
to the people. The mere form of the proceeding 
instituted against the owner, even if he be admitted 
to defend, cannot convert the process used into 
due process of law if the necessary result be to 
deprive him of his property without compensa¬ 
tion.” 
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In this same action, Mr. Justice Harlan quoted: 

“In Loan Association v. Topeka, 20 Wall, 665, 
666, Mr. Justice Miller, delivering thd judgment 
of this court, after observing that there were pri¬ 
vate rights in every free government, beyond the 
control of the State, and that a government by 
whatever name it was called under whidh property 
of citizens was at the absolute disposition and un¬ 
limited control of any depository of power was, 
after all, but a despotism, said: 

‘The theory of our governments, j state and 
national, is opposed to the deposit of unlimited 
power anywhere. The executive, the legislative 
and judicial branches of these governments are 
all of limited and defined powers. There are 
limitations on such power which grow out of 
the essential nature of all free governments, 
implied reservations of individual rights, with¬ 
out which the social compact could not exist, 
and which are respected by all governments en¬ 
titled to the name/ 

Xo court, he said, would hesitate tb adjudge 
void any statute declaring that ‘the homestead now 
owned by A should no longer be his, t}ut should 
henceforth be the property of B.’ In Accordance 
with these principles it was held, in that case, 
that the property of the citizen could not be taken 
under the power of taxation to promote private 
objects, and therefore, that a statute authorizing 
a town to issue its bonds in aid of a manufacturing 
enterprise of individuals was void because the ob¬ 
ject was a private, not a public one. See also 
Cole v. Lagrange, 113 U. S. 1. 

i 

Quoting Mr. Justice Jackson in Scott v. Toledo, 36 
Fed., 385, 395, 396, Justice Harlan said: 

“Whatever may have been the power of the 
states on this subject prior to the adoption of the 
Fourteenth Amendment to the Constitution, it 
seems clear that since that amendment went into 
effect, such limitations and restraints pave been 
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placed upon their power in dealing with indivi¬ 
dual rights that the states cannot now lawfully 
appropriate private property for the public bene¬ 
fit or to public uses without compensation to the 
owner, and that any attempt so to do, whether 
done in pursuance of constitutional provision or 
legislative enactment, whether done by the legis¬ 
lature itself or under delegated authority by one of 
the subordinate agencies of the state, and whether 
done directly, by taking the property of one person 
and vesting it in another or the public, or indi¬ 
rectly through the forms of law, by appropriating 
the property and requiring the owner thereof to 
compensate himself, or to refund to another the 
compensation to which, he is entitled, would be. 
wanting in that due process of law required by 
said amendment.” 

Mr. Justice Matthews in Tick Wo v. Hopkins, sheriff, 
118 U. S. 356, had this to say: (page 372) 

“And a similar question, very pertinent to the 
one in these present cases was decided by the Court 
of Appeals of Maryland in the case of the City of 
Baltimore v. Radecke, 49 Maryland, 217. In that 
case the defendant had erected and used a steam 
engine in the prosecution of his business as a car¬ 
penter and a box maker in the City of Baltimore 
under a permit from the mayor and city counsel 
which contained a condition that the engine was 
‘to be removed after six months notice to that ef¬ 
fect from the mayor . After such notice and re¬ 
fusal to conform to it a suit teas instituted to re¬ 
cover this penalty provided by the ordinance, to 
restrain the prosecution of which a bill in equity 
iras filed. The court holding the opinion that 
‘there may be a case in which an ordinance 
passed under grants of power, like those we have 
cited, is so clearly unreasonable, or arbitrary, op¬ 
pressive, or partial as to raise the presumption 
that the legislative never intended to confer the 
power to pass it and to justify the courts in inter¬ 
fering and setting it aside as a plain abuse af au- 
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thority, it proceeds to speak with regard to the 
ordinance in question in relation to the use of 
steam engines as follows: ‘It does not profess to 
prescribe regulations * * * but it Commits to 
the unrestrained will of a single publi^ officer the 
power to notify every person who now employs 
steam engines in the prosecution of any business in 
the city of Baltimore, to cease to do so and by 
providing compulsory fines for every disobedience 
of such notice and order or removal makes his 
power over the use of steam engines in that city 
practically absolute, so that he may prohibit its 
use altogether * # *. It is clear that giving 
and enforcing this notice may, and will quite like¬ 
ly bring ruin to the citizens against whom they 
are directed while others from whom they are with¬ 
held may be actually benefited bv what is thus 
done to their neighbors, and when, w^ remember 
that this action or non-action may proceed from 
enmity or prejudice, from partisan zeal or animos¬ 
ity, from favoritism and other improper influ¬ 
ences and motives easy of concealmeni and diffi¬ 
cult to be detected and exposed, it becomes unneces¬ 
sary to suggest or comment upon thp injustice 
capable of being brought under cover of such a 
power, for that becomes apparent to everyone who 
gives to the subject a moment’s consideration/ ” 

i 

The decisions supra sustains the objections o\ appellant 
in the case at bar. The Federal Radio Comihission ar¬ 
bitrarily takes from Station WNYC frequency 570 KC 
used by said station since it commenced broacjcasting in 
1924 and assigns it to another station at the same time 
transferring Station WNYC to frequency 810 I|CC stating 
that “public interest, convenience and/or necessity would 
be served by the granting of the application f<^r renewal 
of license for WNYC so as to permit the operation of 
that station upon 810 kilocycles frequency with 1500 watts 
power during daytime hours until sunset at Minneapolis.” 
This finding of the Commission must have b^en based 
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upon the fact that WNYC had been operating in public 
interest, convenience and necessity (as reported by the 
Chief Examiner) for the reason that this was not an ap¬ 
plication for a license in the first instance, but was an 
application for a renewal of license, and therefore the 
past performances of said station WNYC must have 
been considered in arriving at a determination, as to 
whether it was operating in public interest, convenience 
and necessitv. If the commission could arbitrarily make 
this change it could as quoted by Mr. Justice Matthews 
in Yick T Vo v. Hopkins, supra, “prohibit its use altogeth¬ 
er,^ and this the Radio Act never intended. 

The opinion of the Radio Commission is barren of 
any reason wherein and whereby the public will be bene¬ 
fited by such a transfer of frequencies. 

Mr. Justice 1 Hughes in True& and the Attorney Gen¬ 
eral of the State of Arizona v. Raich, 239 U. S. 33, said, 
page 43: 

“The restriction now sought to be sustained is 
such as to suggest no limit to the state’s power of 
excluding aliens from employment if the principle 
underlying the prohibition of the act is conceded. 
No special public interest with respect to any par¬ 
ticular business is shown that could possibly be 
deemed to support the enactment, for as we have 
said it relates to every sort. The discrimination 
is against aliens as such in competition with citi¬ 
zens in the described range of enterprises and in 
our opinion it clearly falls under the condemna¬ 
tion of the fundamental law. 

In Cole v. LaGranr/e, 113 U. S. 1, Mr. Justice 
Gray of that court amongst other things said: 
‘The express provisions of the Constitution of Mis¬ 
souri tend to same conclusion. It begins with a 
Declaration of Rights, the fourteenth article of 
which declares that “no private property ought to 
be taken or applied to public use without just 
compensation.” This clearly presupposes that priv- 
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ate p't'operty cannot be talcen for private use, St. 
Louis County Court v. Griswold, 58 M<>. 175, 193. 
Otherwise, as it makes no provision for compensa¬ 
tion except when the use is public, it wbuld permit 
private property to be taken or appropriated for 
private use without any compensation whatever. 
It is true that this article regards the right of 
eminent domain, and not the power to tjax; for the 
taking of property by taxation requires no other 
compensation than the taxpayer receives in being 
protected by the government to the support of 
which he contributes. I>ut, so far as respects the 
use, the taking of private property by jtaxation is 
subject to the same limits as the taking by the 
right of eminent -domain. Each is the taking by 
the state for the public use and not to promote 
private ends. * * * It is averred in the answer, 
and admitted by the demurrer that the I LaGrange 
Iron & Steel Company to which the bonds were 
issued was a private manufacturing company, 
formed and established for the purpose of carrying 
on and operating a rolling mill, and was a strictly 
private enterprise, formed and prosecuted for the 
purpose of private gain, and which had nothing 
whatever of a public character.” 

See also 

Jlolden v. Hardy, 169 U. S. 366; 

Regan v. Farmers Loan & Trust Co., 154 U. S. 

362. j 

It is contended herein that the taking of frequency 
570 kilocycles from Station WNYC and assigning it to 
Station WPCH is the taking of a property right from said 
Station WNYC for a private use and this is prohibi¬ 
ted by the Constitution of the United States apd is con¬ 
trary to the intent of the Federal Radio Act. If said 
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taking was for the purpose of turning said frequency 
over to the United States Government, as provided for 
by the Radio Act, it would be a different matter, but when 
said assignment is made to a private individual for the 
purpose of allowing said individual or individuals great¬ 
er facilities for making more money it is certainly not 
within the intent of the Radio Act and is most assuredly 
against the constitutional provisions of the United States 
Government. 

WNYC legally acquired frequency 570 KC 
and was legally operating on said channel when the 
commission made the transfer. 

In Great Northern Railway Co. v. State of Minnesota 
ex rel. State R. R. and Warehouse Commission, 238 U. 
S. 340, Justice McReynolds, said: 

“The applicable principles were announced in 
Oregon Railroad etc. v. Fairchild, 224 U. S. 510, 
524. A taking of railroad property under admin¬ 
istrative regulation must ‘be tested by consider¬ 
ing whether, in view of all the facts, the taking 
was arbitrary and unreasonable or was justified 
by the public necessities which the carrier could 
lawfully be compelled to meet’. The facts being 
established the question thus presented is whether 
as matter of law they are adequate to support a 
finding of requisite public necessity—the mere 
declaration of a commission is not conclusive. 
Interstate Commerce Commission v. Louis & Nash 
Railroad 227 U. S. S8, 91; Florida East Coast 
Line v. United States, 234 U. S. 167, 185 * * *. 
The business of a railroad is transportation and 
to supply the public with conveniences not con¬ 
nected therewith is no part of its ordinary duty. 
The obvious purpose of the challenged order was 
to enforce installation at Bertha of a scale like 
those at Eagle Bend and Hewitt and dedicated to 
same use. Under admitted facts, unless justified 
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by alleged unlawful discrimination, we ihink this 
was an arbitrary and unreasonable exercise of 
power. It is not necessary to say, as cojunsel do, 
that the commission has ‘general authority to re¬ 
quire railroad companies to supply the necessary 
demands of the public along transportation lines; 
that it has a right to require the company to build 
and maintain such facilities as are necessary for 
the public needs’. The demands upon ^ carrier 
which lawfully may be made are limited by its 
duty and the present record conclusively shows 
the required structure has no direct relation there¬ 
to. See New Mexico Wool Growers Association 
v. Atchison, Topeka & Sante Fe R . R., 145 Pac. Rep. 
1077.” 

See also 

Southern Pacific Co. v. Interstate 
Commission, 219 U. S. 433. 

No reason is given by the Commission in transfer¬ 
ring the facilities in what manner the public will be 
benefited, or the provision of Sec. 4 of the Radio Act of 
1927, as amended will be more fully complied with, and 
this appellant contends is absolutely essential, j 

It is apparently the contention of the Commission 
that there is no necessity of stating the reason tbe Com¬ 
mission had in changing the wave length and the| time of 
operation of Station WNYC without the consent^ of that 
station. At page 43 of the brief of the Federal Radio 
Commission, in General Broadcasting System Jnc\ v. Fed - 
eral Radio Commission et al. (No. 5196), General Counsel 
Thad H. Brown, now Commissioner Brown and Assist¬ 
ant General Counsel D. M. Patrick, now General Counsel 
of the Federal Radio Commission, said: 

“The only ‘finding’ the commission is required 
to make by the radio act of 1927 is an ultimate 
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finding of public interest, convenience and/or nec¬ 
essity. This the commission has done in render¬ 
ing its decision (R. 754-755). The evidence upon 
which the finding is made need not be incorporated 
in the order of the commission; only ultimate facts 
need to be stated.” 

If this contention is true, as well as the following 
statement in said brief at page 45 thereof, by the same 
counsel, to wit, 

“The full statement in writing is only required 
in cases brought to the court on appeal from the 
Commission’s decision. It is not the ‘finding’ or 
the ‘decision.’ If Congress had intended that the 
‘decision’ jshould embody therein ‘a full statement 
in writing of the facts and grounds for its deci¬ 
sion as found and given by it’ then there would 
have been no requirement in section 16 of the act 
for the filing of said ‘full statement’ because the 
provision for the filing of such statement would 
have been covered in the requirement of the filing 
of its ‘decision’.” 

the only possible way in which an applicant can ascer¬ 
tain the basis on which the Commission rendered its deci¬ 
sion is by taking an appeal. This certainly is an arbi¬ 
trary stand for the Commission to take as it creates a 
great hardship on licensees. If the contention of counsel 
for the Commission is true and the Radio Act gives the 
Commission that right, then the Radio Act itself would 
seem to give unconstitutional powers to the Commission. 
If it is not, then the Commission is taking unto itself 
powers and rights never intended by the Radio Act. 
Commission’s contention is in direct conflict with the 
opinion of Mr. Justice Lamar rendered in State of Wash¬ 
ington ex rel. Oregon R. R. & Navigation Co. v. Fairfield, 
et al. State Railroad Commissioners, 224 U. S. 510, 
wherein he said: 
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“The commission’s order requiring the Oregon 
Company to make track connection is (uot a mere 
administrative regulation but it was ^ taking of 
property, since the order compelled the defendant 
to expend money and prevented it from using them 
for other purposes, the land on which the tracks 
were to be laid. Its validity could not b^ sustained 
merely because of the fact that the carrier had 
been given an opportunity to be heard but was 
to be tested by considering whether, in view of all 
the facts, the taking was arbitrary and unreason¬ 
able or was justified by the public interest which 
the carrier could lawfully be compelled to meet. 
The guarantee of the Constitution extends to the 
protection of fundamental rights—to the sub¬ 
stance of the order as well as to the notice and 
hearing which preceded . The mere form of the 
proceeding instituted against the owne^ even if 
he be admitted to defend, cannot convert the pro¬ 
cess used into due process of law if the I necessary 
result be to deprive him of his property without 
compensation. Chicago, etc. Ry. v. Chicago, 126 
U. S. 226, 236, Missouri Pacific Railway v. Neb- 
aska, 164 U. S. 403, 416. So that where tfhe taking 
is under an administrative regulation the defend¬ 
ant must not be denied the right to show that as 
a matter of law the order was so arbitrary, unjust 
or unreasonable as to amount to a deprivation of 
property in violation of the Fourteenth Amend¬ 
ment. Chicago, etc. R. R. v. Minnesota, 134 U. S. 
418; Smyth v. Ames, 169 U. S'. 466; Chicago, etc. 
Railroad v. Tompkins , 176 U. S. 167, 163 * * *. 
On a consideration of such similar facts the ques- 
tion of public necessity and the reasonableness of 
the order must be determined. The complaint in 
this case teas framed in recognition of this prin¬ 
ciple and alleged that several of the towns were 
important shipping points and that at all of them 
there was a public demand and, a public Necessity 
for track connections between the line$ of the 
several roads. As there is no presumption that 
connection should be made merely because the 
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road8 are in 'proximity to each other the burden 
teas upori the commission . If no evidence 'what¬ 
ever had been offered the order could not have been 
granted or if granted would necessarily have been 
set aside by the Court on the hearing of the peti¬ 
tion for review because there was no proof of the 
fact on which only the order could issue taking 
the defendant’s property . The same result must 
have followed if the testimony that was so sub¬ 
mitted to the commission was insufficient to estab¬ 
lish the existence of the public necessity alleged 
to exist * * # the burden was on the commission 
to establish the allegations in the complaint. 
That body as well as the carrier is charged with 
notice that the reasonableness of the order was to 
be determined by what appeared on the hearing 
before it. The insufficiency of the evidence sub¬ 
mitted to the commission could not under this suit 
be supplied on the judicial review by a presump¬ 
tion arising from the failure of the carrier to dis¬ 
prove what had not been established. A careful 
examination of this record fails to show what, if 
anv, business would be routed over these connec- 
tions or what saving would come to the public if 
thev were constructed. There is nothing bv which 
to compare the advantage to the public with the 
expense to the defendant and nothing to that 
within the meaning of the law there is such public 
necessity 1 as to justify an order taking property 
from the company.” 


To justify the substitution of facilities, a public need 
therefor must be shown, not the economic betterment 
of a station or stations. 


The Commission however in the case at bar has made 
no attempt to give the basis on which they arrived at 
their determination as applied to public interest, con¬ 
venience and necessity. How could the Commission pos¬ 
sibly show a public need in an area already “saturated” 
with broadcasting (p. 18 hereof). 
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Section One of the Radio Act says amongst other 
things: 

# * and no such license shall be construed 
to create any right, beyond the terms, conditions, 
and purposes of the license.” 

I 

Appellant contends that the terms, and conditions of 
the license having been fulfilled by the licensee,! the period 
of the license will automatically extend itself ppon appli¬ 
cation therefor being made. The Act never contemplated 
giving to the Federal Radio Commission the power of 
arbitrarily disregarding the observance by the licensee 
of the terms and conditions of the license, and penalizing 
a licensee for living up to the Radio Act and the rules 
and regulations of the Commission. 

The Congress had in mind in bringing the |tadio Act 
into existence that so long as the rules and regulations 
were observed and the licensee was acting in the public 
interest, convenience and necessity, he or it should con¬ 
tinue to have what he had legally acquired against every 
other applicant therefor, excepting the Government of 
the United States which had a paramount title, and that 
the Federal Radio Commission could not arbitrarily give 
it to another for that other’s economic betterment. There 
can be no argument when the Sup. Court of the TJ. S. 
has held that legislation which discriminates <}>r denies 
equal protection of the laws is unconstitutional, that it 
necessarily follows that the administering of a constitu¬ 
tional law in a manner that discriminates or refuses equal 
protection is in itself unconstitutional. Although a tax¬ 
ing statute upon its face may be unobjectionable, its 
administration may by the adoption of unequal methods 
of valuation be illegal (239 U. S. 324). 

In Connolly v. Union Sewer Pipe Company , 184 U. S. 
540, Mr. Justice Harlan says : 
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“it is apparent that the mere fact of classification 
is not sufficient to relieve a statute from the reach 
of the fourteenth amendment and that in all cases 
it must appear not only that a classification has 
been made, but that it is one based upon some 
reasonable grounds, some difference which bears a 
just and proper relation to the attempted classifica¬ 
tion—and is not mere arbitrary selection.” 

There is nothing in the record in this appeal that dis¬ 
closes a public necessity or demand of any kind what¬ 
ever for the transfer made by the Commission in its 
decision, nor is there anv statement in the decision itself 
that justifies the decision being made as a public neces¬ 
sity. This is absolutely essential under Mr. Justice 
Lamar’s opinion, and the burden of showing this rests 

on the Commission. The only basis for the decision is 

•/ 

not a public necessity, but the financial or economic bet¬ 
terment of the two stations WPCH and WMCA and, 
therefore, the owners thereof, Donald Flamm and Marion 
K. Gillian. 

The examination of one of these individuals owning 
these stations WPCH and WMCA while testifying before 
Chief Examiner Yost of the Federal Radio Commission, 
completely exposes what is behind the application for a 
modification of the station license of WPCH: 

“Q. If that is true, Mr. Flamm, why have you 
sold no more advertising contracts over WPCH 
than you have? A. For tw*o reasons. The first 
one is that WPCH is ranked as a daytime station. 
We must state facts, namely, that a commercial 
station in order to have sufficient attraction for 
the public so that commercial clients wall want to 
be represented on it, it must have full night time 
and in New* York City, unless a commercial station 
can operate at least, till 12 midnight, it is not in 
the running. Daytime stations cannot make mo¬ 
ney, even in New York. That is commercial sta¬ 
tions” (Record, page 10G4). 
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Can an application such as that of WPCH he granted 
after such testimony. This Court has hel£ against 
applications being granted where it is for the economic 
betterment of the applicant station. In Woodman of the 
World Life Insurance Association (Station WOW) v. 
Federal Radio Commission, 57 Fed. 2nd, 420, Chief Jus¬ 
tice Martin of this Court said: 

“It is true that Station WOW wou^d be bet¬ 
tered by such an arrangement but it is doubt¬ 
ful whether the public would be substantially bene¬ 
fited thereby and therefore as was said in Chicago 
Federation of Labor v. Federal Radio Commission, 
59 App. Div. see 333, 41 F. 2nd, 422, 423, ‘the 
cost of independent broadcasting in general would 
be seriously injured and public interests corre¬ 
spondingly prejudiced, if the license of established 
stations should arbitrarily be withdrawn from 
them and appropriated to the use of other sta¬ 
tions.’ See also City of New York v.i Federal 
Radio Commission, 59 App. Div. see 12l», 36 F. 
2nd, 115. The respective stations have performed 
useful public service, and doubtless can continue 
to do so, under the present allocation.” 


The examiner in his report (see page 21 hereof) held 
this opinion in connection with the application or station 
WPCH. 

See also White v. Federal Radio Commission, 29 Fed. 
2nd, 113, District Court, North Dakota, in which Wilken- 
son, District Judge, said: 

“* * * The Commission in making orders relative 
to licenses, is subject to the following rule: 

Administrative orders, quasi judicial jn char¬ 
acter are void if a hearing is denied, if that grant¬ 
ed was adequately or manifestly unfair, if the find¬ 
ing is contrarv to the undisputable character of the 
evidence, or if the facts found do not as a matter 
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of law support the order made. The Commission 
may not capriciously make findings by administra¬ 
tive fiat, j Such authority however beneficially ex¬ 
ercised in the one case could be injuriously exer¬ 
cised in another, is inconsistent with rational 
justice and comes within the Constitution's con¬ 
demnation of all arbitrary exercise of power.” 

i 

See also Ansley v. Federal Radio Commission, 46 Fed. 
2nd, 600, in which Chief Justice Martin of this Court 
said: 

f 

“* * # The present controversy, however, is not a 
personal one, nor a competition between two broad¬ 
casting stations, but is to be governed solely by 
a consideration of the public interests.” Section 4, 
Radio Act of 1927, 44 Stat. 1162-1163 (47 U. S. 
C. A. Section 84). In this case the Commission 
apparently had in mind the opinion of Mr. Justice 
Lamar in 224 U. S. 510 as to the necessity of 
stating the advantages to be derived by the public. 

VfSYC never signed a waiver of any claim to the 
use of its particular frequency or wave length or of the 
ether because of t]ie previous use thereof, but it did 
sign such a waiver as against the regulatory power of the 
United States, which no fair-minded person could refuse 
to sign, but the regulatory power of the United States, 
functioning through the Federal Radio Commission, is 
very clearly and definitely fixed by Section 4 of the Radio 
Act. Subdivision “c” thereof empowers the Commission 
to assign bands of frequencies or wave lengths * * *. This 
means that the Commission lias the power to assign fre¬ 
quencies unassigned or unoccupied or not fully oc¬ 
cupied. It cannot possibly mean anything else, because 
subdivision “f” of that same section provides as to the 
changing of a wave length by the Commission. Is it rea¬ 
sonable to believe that when the Radio Act (sections 
6 and 7) limits the United States government so that 
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the taking, or using of the facilities of a licensee by said 
government can only be accomplished “upon just com¬ 
pensation to the owners” and only then, when “* * * 
there exists war or a threat of war or a stat4 of public 
peril or disaster or other national emergency * * that 
Congress ever intended that the Federal Radio Commis- 
sion could change a wave length without the licensee’s 
consent under subdivision “f” of Section 4 of I the Radio 

Act, unless some very great public necessity demanded it. 

■ j 

(b) The Commissioners refused to renew the license of 
Station WNYC as provided for by Section 9 of the Radio 
Act of 1927 as amended, while it has found th^it Station 
WNYC will perform in public interest, convenience and 
necessity on channel 810 KC. 

The examiner in his report, found 

“the need of the people within the metropolitan 
area of New York City for the service proposed 
to be rendered by Station WNYC on the 570 KC 
frequency is greater than the need for tlie service 
proposed to be rendered by Station \VPCH if 
assigned Station WNYC’s time on the 570 KC 
frequency.” “Station WNYC is rendering, and 
proposes to render, a greater public service on 
the 570 KC frequency than is now being j rendered 
by Station WPCH on 810 KC frequency, and 
likewise a greater service than that proposed to 
be rendered by Station WPCH if assigned Sta¬ 
tion WNYC’s time on the 570 KC frequency”— 
“The continued operation of Station WNYC on 
the 570 KC frequency in New York (^ity is of 
greater public interest than the operation of 
this station would be on the 810 KC frequency 
during daylight hours and until sunsetj at Min¬ 
neapolis.” 

The Commission in its decision set forth 

“Public interest, convenience and/or necessity 
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would be served by the granting of the application 
for renewal of license for WNYC so as to permit 
the operation of that station upon the 810 Kilo¬ 
cycle frequency with 500 watt power during day¬ 
time until sunset at Minneapolis.” 

How can the Commission possibly overlook the above 
finding of the 

What does the above finding of the Commission mean? 
It can mean but one thing, that is, that WNYC had been 
operating in public interest, convenience and necessity 
as the application being for a renewal of license, the 
Commission (as the examiner was required to, and did) 
would inquire into its past performance in respect to 
public interest, convenience and necessity, which, under 
the Radio Act must be the paramount consideration. The 
Commission having so determined, it (as provided for 
by Section 9 of the Radio Act) 

“* * *i shall grant to * * * applicant therefor a 
station license provided for by this act.” 

In Gundling v. Chicago, 177 U. S. 1S3, Mr. Justice 
Peckham, said at page 

“The ordinance in question here does not grant 
the commissioner arbitrary power such as is de¬ 
scribed in the above mentioned laundry case but 
the provision is similar to that mentioned in the 
foregoing extract from the opinion of that case. 
In the case at bar, the license is to be issued after 
the commissioner is satisfied that the person ap¬ 
plying is of good character and reputation and 
a suitable person to be entrusted with the sale 
of cigarettes providing such applicant will file a 

bond as stated in the ordinance as securitv that 

•/ 

he will faithfully observe and obey the laws of the 
State and the ordinance of the city with refer¬ 
ence to cigarettes. The commissioner is bound 
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to grant a license to every person fulfilling these 
conditions, and thus the fact of fitness is submit¬ 
ted to the judgment of the officers apd it calls 
for the exercise of discretion of a judicial nature 
by him.” 

See also 

Regan v. Farmers Loan & Trust Co., 154 
U. S. 362, at page 390. 

Appellant applied for a renewal of license and in doing 
so complied with the Radio Act as amended, as well as 
all the rules and regulations of the Federal Radio Com¬ 
mission. It lias been operating in the past in Accordance 
with said Act, observing at the same time the rules and 
regulations of the said Commission. 

In Cotting v. Kansas City Stockyards Co .l and the 
State of Kansas, 183 U. S. 79, Mr. Justice Brewer quot¬ 
ing from the opinion in Regan v. Farmer’s Loan and 
Trust Company, said: 

“ ‘This, as has been often observed is a govern¬ 
ment of laws and not a government of men and it 
must never be forgotten that under such a govern¬ 
ment with its constitutional limitations and guar¬ 
antees, the forms of law and the machinery of 
government, with all their reach and power, must 
in their actual workings stop on the hither 
side of the unnecessary and uncompensated taking 
or destruction of any private property legally ac¬ 
quired and legally held. 

* * * That is, judicial interference should never 
occur unless the case presents, clearly arid beyond 
a doubt, such a flagrant attack upon the rights of 
property under the guise of regulations gs to com¬ 
pel the court to say that the rights prescribed 
will necessarily have the effect to deny just com¬ 
pensation for private property taken for {he public 
use. 
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* # * The possibility of such legislation suggests 
the warning words of Judge Catron, afterwards 
Mr. Justice Catron of this court, when in Van 
Sank v. Waddell, 2 Yoerkes 260, 270, he said every 
partial or private law, which directly proposes 
to destroy or affect individual rights, or does the 
same thing by affording remedies leading to similar 
consequences, is unconstitutional and void. Were 
this otherwise, odious individuals and corporate 
bodies would be governed by one rule, and the 
mass of the community, who made the law by an¬ 
other.’ ” 

In Southern Railway v. Green, U. S. 216, 400, Mr. 
Justice Day said: 

a It is sufficient for the present purpose to say 
that we are not dealing with a corporation seek¬ 
ing admission to the State of Alabama. Nor with 
one which has a limited license, which it seeks to 
renew’ to do business in that state; nor with one 
wiiich has come into the state upon conditions 
winch it has since violated. In the case at bar w’e 
have a corporation which has come into and is 
doing business within the State of Alabama, with 
the permission of the state and under the sanc¬ 
tion of the law’s, and has established therein a 
business of a permanent character, requiring for 
its prosecution a large amount of fixed and per¬ 
manent property, which the foreign corporation 
has acquired under the permission and sanction of 
the law’s of the state. This feature of the cost w’as 
dealt with by Mr. Justice Brew’er then a Circuit 
Court Judge in the case of Ames v. The Union 
Pacific R. R. Co., 64 Fed. Rep. 165, 177.” 

The same thing may be said in regard to the case 
at bar. Station WNYC is not applying for a license. 
It is applying for a renewal of license and it is operat¬ 
ing now’ with the permission of the government and under 
sanction of the law’. It has obeyed the rules and regula- 
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tions surrounding a radio license as well as lived up to 
the letter of the law as regards the Radio Act of 1927 
as amended. It has been operating in public interest, 
convenience and necessity and simply asks for a renewal 
of the right to continue to so operate. This by the deci¬ 
sion of the Federal Radio Commission has Wen denied 
it. 

See also 

! 

Granger v. Douglas Jockey Club, 14Sj Fed. 513. 

I 

It is contended by appellant that Station WNYC 
broadcasting in public interest, convenience and necessity 
should not be denied a renewal of license and transferred 
to a new broadcasting channel. 

(c) (d) (e) The Commission has neglected [to enforce 
and consider that portion of Section 14 of the Radio Act 
which states: 

“Any station license shall be revocable by the 
Commission for false statements either in the ap¬ 
plication or in the statement of fact which may be 
required by Section 10 hereof. * * * Or that any 
licensee has made any unjust and unreasonable 
charge or has been guilty of any discrimination 
either as to change or as to service. * * *” 

It has also neglected to enforce Section 32 of {he afore¬ 
said Act to wit: 

“Penalties for violations of rules of [ licensing 
authority, etc.” 

and it has neglected to enforce Section 33 of said Act: 

“Penalties for violating of statutory provisions; 
perjury.” 

but the Commission has instead of penalizing or repri- 
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manding those guilty, have granted to them greater 
facilities for their economic betterment at the expense 
and to the detriment of station WNYC which has been 
complying 'with all the rules and regulations of the Fed¬ 
eral Radio Commission, as well as the Radio Act of 
1927 as amended. The record made before the chief ex¬ 
aminer discloses that the owners of the applicant Station 
WPCII, operated Station WMCA without a license 
through the medium of the Associated Broadcasters Inc., 
from 1927 to September, 1929 (Record 205, 277, 295-297, 
302-396, 354-359, 588, 1025), and that the Federal Radio 
Commission knew they were operating without a license 
and took no steps to enforce the provisions of the Radio 
Act (see letter of Federal Radio Commision dated 
April 10th, 1929, page 13 hereof). That the very 
papers of the said applicant Station WPCH signed and 
sworn to by Donald Flamm, the President thereof, is 
right or wrong in accordance to whether the letter of 
the Knickerbocker Broadcasting Company, signed by the 
president thereof, to Albert Goldman, Commissioner of 
Plant and Structures, dated February 27, 1931 (Record 
160) is right or wrong. The application and this letter 
are in direct conflict 'with each other. The letter undoubt¬ 
edly shows the real intent in connection with the applica¬ 
tion of station WPCH, and not what one would be led to 
believe was the intent when the application is read. The 
application says to “give continued operation of Radio 
Station WMCA and Radio Station WPCII upon one wave 
length” (R. 71), and the letter states “For our part, we 
will make application for another position on the dial for 
WPCH. * * * We are willing, however, to accept for 
WPCH a frequency less desirable than the one it 'will 
abandon for WNYC” (R. 100). The Commission refused 
or neglected to consider the acts of these individuals or 
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ow ners of Stations WMCA and WPCH w'hen making their 
decision as they have in other cases such as in th}e Schuler 
case, w'here it considered the past acts of the applicant 
Schuler sufficiently important enough to deny the re¬ 
newal of his application. The Commission must have 
had in mind w’hen so deciding, in the Schuler case, the 
decision of Mr. Justice Robb of this court in the KFKB 
Broadcasting Association v. Federal Radio Coiwnission, 
47 Fed. 2nd, 670, in which he said: 

“In considering the application for a* renewal 
of license, an important consideration is the past 
conduct of the applicant, for ‘by their fruits ye 
shall know’ them.’ ” 
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II. 

The findings of the Commission are not 
supported by the evidence and are unreason¬ 
able, arbitrary and capricious. 

It is impossible to analyze or criticise the tes¬ 
timony or evidence submitted bv Station WPCH to 

c 

sustain its burden by a preponderance thereof, to wit, 
that it would be in the public interest that the facilities 
of WNYC be assigned to it, for the very simple reason 
that there is no such evidence of said Station WPCH in 
the record. The record is completely, absolutely barren 
of such evidence. True, Station WMCA (which is owned 
bv the same two individuals who own Station WPCH) 

%r 

submitted evidence as to what that station is doing and 
proposes to do, but Station WMCA received its reward 
from the Commission by reason thereof, by having its 
application for a renewal of its license granted. For 
that reason there is no reason why WMCA should have 
intervened in this appeal. The application of WPCH was 
based on the desire of its owners and that of WMCA— 
a common ownership—to obtain control of a regional 
channel through a subterfuge. What WPCH would do 
in the future by combining its efforts with WMCA 
(WPCH not having shown any public service on its part 
in the past justifying comment) cannot be made the basis 
for a decision, and in that respect we again quote from 
the brief in this court of the general counsel of the Fed¬ 
eral Radio Commission, Thad H. Brown, now Commis¬ 
sioner Brown of that Commission, and Assistant General 
Counsel now General Counsel D. M. Patrick, in General 
Broadcasting System Inc . v. Federal Radio Commission , 
et al., page 39, No. 5196. 

“The Commission cannot base its decision on 
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mere promises of future performance (Technical 
Radio Laboratory v. Federal Radio Commission, 
36 F. 2nd, 111).” 

Furthermore, it would appear to be a mope on the 
part of the common owners of these two stations to 
obtain indirectly that which they as owners of WMCA 
could not obtain directly. This is conclusively proven 
by Donald Flanim, one of the two common owners in liis 
testimony at page 1064 of the record and set forth at 
page 40 hereof. 

Flamm at no place in the record testified ap to what 
the public would gain, or what public necessity justified 
the application. The application is based on {he desire 
of WMCA obtaining that which it wants, through the 
medium of WPC1T, for as the same Flamm said at page 
1064 of the record: 

“They prefer WMCA day time, because WMCA 
has attracted a tremendous following oi\ account 
of its nighttime programs.” 


This part owner of both stations is of this opinion in 
spite of the fact that WPCH according to Flamm, as 
testified to at page 1064 of the record is 

“Ranked as a daytime station.” 

It is hardly necessary however to go beyond page 160 
of the record, and the closing paragraph of the letter 
therein set forth from the Knickerbocker Broajdcasting 
Company to Albert Goldman, Commissioner cj>f Plant 
and Structures. This letter is dated February 27, 1931, 
and completely explains what is behind this application 
of WPCII and what the intention of the owners'] of that 
said station are regarding the disposition of Station 
WPCH in the event the application of that station for 
modification of license is granted. Though not included 
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in the Federal Radio Commission's “grounds for deci¬ 
sion,” the papers filed by the Commission as part of its 
decision said: 

“It is noted that there are 35 stations, clear 
channel regional and local in and around the 
metropolitan area.” 

This being so, how could the Commission possibly have 
felt that by making this change, there could be any 
serving of public interest, convenience and necessity or 
any acquisition by the public at large of that which it 
was not at the present time getting. In fact, Commis¬ 
sioner Brown and his associate, Mr. Patrick, now Gen¬ 
eral Counsel to the Federal Radio Commission, said in 
1930, in a brief in this court in General Broadcasting 
System Inc. v. Federal Radio Commission, et ah, No. 5196, 
at page 37 thereof: 

“The City of New York and vicinity is already 
saturated with radio broadcasting service * * 

This being so, it is hard to understand why the Com¬ 
mission can see any grave public necessity for assigning 
WPCH to a channel already occupied by a station owned 
bv the owners of WPCH, and wherein and whereby the 
public of the metropolitan area of the City of New York 

will derive anv benefits. It or the combined stations can 

* 

do nothing else but duplicate programs in an inferior 

wav in this alreadv saturated area in which 35 other 
« » 

stations are already broadcasting. 

This application is a move on the part of the common 
owners of these two stations to obtain indirectly that 
which WMCA or its owners could not obtain directly. 

Flamm’s own testimony on page 1064 of the record 
and the concluding paragraph of his letter at page 160 
of the record disprove the good faith of the application 
of his station WPCH and make the findings and decision 
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of the Commission arbitrary and capricious and against 
the weight of evidence and not made in the public inter¬ 
est, convenience and necessity but only for the economic 
betterment of a station used and operated bly private 
interests for private gain. 

The testimony and evidence submitted by Station 
WNYC through its various witnesses (R. j>26-1026) 
proves conclusively that WNYC was legally licensed and 
was operating on the same frequency of 570 J£C since 
1924. That at the time it was compelled to sl|are time 


reement” 
the Fed- 
021-049, 


with WMCA, it entered into “a gentleman’s ag 
as to the division of time made necessary under 
eral Radio Commission’s decision (R. 520-007, 

073-706, 902-980), and that WNYC is the only station in 
the New York City metropolitan area listed as ^n educa¬ 
tional station by the Service Bureau of the [National 
Committee of Education by radio (Record 813, ^16) and 
that its programs are educational and civic (R. |527, 813, 
820-S20) and that said educational and civic programs 
are not furnished by any other station in that area. That 
said programs are now, as from the very beginning of 
WNYC broadcasting, used daily to as late as 10 p. m. and 
that at no time does the station sign off on any week day 
night before 8 p. m. That such nighttime broadcasting 
is absolutely essential to the proper functioning of the 
station, having in mind the idea which brought the 
said station into existence (R. 766-783, 793-813, 321-829, 
831-843, 865-902), and that all of said programs] are in 
the public interest, convenience and necessity. Th^ record 
proves conclusively that the individuals owning |WPCH 
were operating Station WMCA without a license as is 
clearly shown by the following parallel. 
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Not. 2,1928. License issued 
to Greeley Square Hotel Co. 
effective Nov. 11, 1928 end¬ 
ing Jan. 31, 1929 (R. 1025). 

May 29, 1929: Consent of 
Federal Radio Commission to 
voluntary assignment of li¬ 
cense by Greeley Square 
Hotel Co. to Knickerbocker 
Broadcasting Co. Inc. (R. 
1025). Knickerbocker Broad¬ 
casting license to date of 
bearing (R. 1025). 


I 


i 


Feb. 1929. Affidavit of M. 
K. Gilligan (one of two own¬ 
ers of WMCA and WPCH) 
as secretary and treasurer of 
Associated Broadcasters Inc. 
shows operation of WMCA 
by said A. B. Inc. since the 
latter part of 1928. (R. 175- 
17S). 

Testimony of Donald 
Flamm as to his never being 
connected with Greeley 
Square Hotel Company and 
only Associated Broadcasters 
Inc. which operated WMCA 
(R. 265-267). 

Nov. 5, 1928. Letter show¬ 
ing Donald Flamm, Presi¬ 
dent xissociated Broadcast¬ 
ers Inc. (R. 163). 

Letter January 26, 1929 
showing Donald Flamm 
President WMCA (R. 134- 
185). 

Feb. 20, 1929, letter show¬ 
ing Donald Flamm Associ¬ 
ated Broadcasters Inc. (R. 
158) contract and agreement 
and rate cards of Associated 
Broadcasters (R. 151-154). 

Jan. 26, 1929. Letter by 
Freedman to B. Deutch (R. 
1054-55). 

Jan. 29, 1929 letter to 
WMCA bv B. Deutch (R. 
1056). 

Jan. 30, 1929, letter by 
Freedman to Deutch (R. 
1057-1059). 

Testimony of Donald 
Flamm as to Freedman be¬ 
ing connected with Associ¬ 
ated Broadcasters Inc. 'R. 
1050). 
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The Associated Broadcast¬ 
ers, Inc., never joined in the 
assignment of license to the 
Knickerbocker Broadcasting 
Co., Inc., by The Greeley 
Square Hotel Co.,j in May, 
1929 (consented t(^ by the 
Federal Radio Conimission) 
which was necessarjy if they 
were operating u|nder an 
agreement. And if they were 
operating under a|n agree¬ 
ment, or lease, werp they in 
any better position than the 
Greeley Square Hotel Co. 
which was compell<*i under 
the Radio Act to apply at 
certain periods for renewal 
of licenses. And is it rea¬ 
sonable to believe that the 
individual signing these re¬ 
newal applications was in all 
instances swearing falsely as 
to who was operating the 
station. 

No mention however is made in the decision of the 
Commission as to whether these past performances were 
considered in arriving at a determination as t^) public 
interest, convenience and necessity as affecting tjhese sta¬ 
tions WMCA and WPCH, or the two individual^ owning 
them. 

In the Sclmler case recently decided by this court 
upholding the Commission, the past utterances of Schuler, 
(which happened at no greater time distance when that 
case was tried, than the happenings in regards to WMCA 
operating without a license in the instant case), the 
sole basis for the decision by the Commission in denying 
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the application for a renewal was the past talks of said 
Schuler. So mention was made in the decision of the 
Commission as to the incident of Mr. Justice Hughes’ 
broadcast at the dinner given by the Bronx County Bar 
Association at which the now Chief Justice of the Su¬ 
preme Court of the United States was an honored guest. 
This benefit, Station WXYC desired to broadcast as of 
“transcendent importance” but the request made to 
WMCA for this time was denied by that station (see 
letter of January 22, 1929, Record page 169). This de¬ 
nial was contrary to the agreement made with the repre¬ 
sentatives of WMCA as testified to by Albert Goldman 
(Record 526) and John F. Fitzpatrick (R. 902) and 
was admitted as existing by affidavit of Marion K. Gil¬ 
liam (Record 172, 175) and letters of that same Gilliam 
to Commissioner Goldman at pages 161-165 of the record 
in which Gilliam specifically says: 

“WMCA is willing to readjust its schedules to 
permit of your broadcasting all important features 
necessary for all your purposes, and it will, at 
all times, guarantee The City of Yew York right 
of way for all its emergency requirements and 
matters of transcendent importance” (R. 162). 

Commissioner Goldman testified as to this agreement 
(R. 532-a35) and John F. Fitzpatrick also testified as to 
the agreement (R. 917-91S) on behalf of Station WXYC. 
Yet, with this character of testimony to meet, WMCA 
did not put Mr. Gilliam on the stand to contradict or 
attempt to disprove their testimony, this same Gilliam 
being the person who admitted making the “gentleman’s 
agreement” ( R. 173). The evidence submitted by these 
stations should receive as much consideration in determin¬ 
ing this appeal as the application of WPCH sworn to 
by Donald Flamm should receive when that application 
and the letter of the Knickerbocker Broadcasting Com- 
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pany signed by Donald Flamm to Albert Golctman (R. 
page 160) are placed alongside of each, read ^nd com¬ 
pared. This comparison shows what is the reiil motive 
behind the application of WPCH and not as set forth in 
the application to give “continued operation of Radio 
Station WMCA and Radio Station WPCH upon one 
■wave length.” The letter, at page 160 of the record, 
proves conclusively that the owners of stations WMCA 
and WPC1I were hoodwinking the Federal Radio Com¬ 
mission. The owners were simply using WPCH as a 
stalking-horse so that Station WMCA might obtain indi¬ 
rectly that wilich it (or the owners) could npt obtain 
directly. They—the owners—knew that the one thing 
that WNYC was interested in was the time after six 
o'clock in the evening as being most necessary to properly 
broadcast the character of program that Station WNYC 
is giving and desires to continue giving to its listeners. 
All the proposed agreements discussed by the representa¬ 
tives of Station WMCA and WNYC ahvays provided for 
at least two hours of time after six o’clock in the even¬ 
ing and the representatives of WMCA knew that this 
night time w'as the one thing the City officials insisted 
upon, as the one great necessity. Irrespective of the 
testimony before Chief Examiner Yost, proving tjhis, and 
the examiner’s report confirming it, the Commission has 
arbitrarily taken from Station WNYC these night time 
broadcasting hours and without showing a public neces¬ 
sity for the change deliberately made a present o|f it and 
the complete control of regional channel 570 K<£ to the 
owners of WMCA. 
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III. 

The Commission’s decision is unconstitu¬ 
tional in that it denies to the appellant the 
equal protection of the laws, unjustly dis¬ 
criminates against and deprives appellant of 
a property right without due process of law 
and impairs the obligation of an existing con¬ 
tract. 

Appellant, under the decision of the Commission, does 
not receive the equal protection of the laws guaranteed 
to it by the Constitution. The decision of the Commis¬ 
sion deliberately discriminates against appellant. The 
Commission apparently was so interested in aiding the 
owners of Station WMCA to improve its economic con¬ 
dition that it lost sight of the fact that under the Con¬ 
stitution of the United States the appellant was entitled 
to just as much consideration when the Commission was 
considering applications as any other station or group of 
stations. Appellant has been performing in the public 
interest, and the public in the metropolitan area of New 
York City under the decision of the Commission, will 
gain nothing, in fact it will lose the night time broad¬ 
casts of the educational and civic programs of WNYC 
features and requested by the public in the metropolitan 
area of that city. WNYC is and has for many years 
been performing in the public interest, convenience and 
necessity and all it requested of this Commission was 
the continuation of its franchise, in accordance with the 
terms and conditions of its existing license, which terms 
and conditions WNYC has in ail respects obeyed and lived 
up to. The continuation of this license has been denied it, 
and its facilities, without a substantial reason advanced 
by the Commission, been delivered over to another station. 
WNYC is listed as an educational station and WPCH 
and WMCA listed as commercial stations. 
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In Yick Wo against Hopkins, Sheriff, 118 U. S. 356, 
Mr. Justice Matthews said: 


“And the similar question, very pertinent to 
the one in these present cases, was decided by the 
Court of Appeals of Maryland in the case of City 
of Baltimore v. Radecke, 49 Maryland, 217. In 
that case the defendant had erected and used a 
steam engine in the prosecution of his business as 
a carpenter and box maker in the City of Balti¬ 
more under a permit from the mayor and city 
council which contained a condition tha|t the en¬ 
gine was ‘to be removed after six months’ notice 
to that effect from the mayor.’ After such notice 
and refusal to conform to it a suit was instituted 
to recover the penalty provided by the ordinance, 
to restrain the prosecution of which a bill in 
equity w’as filed. The court holding th^ opinion 
that ‘there may be a case in which an Ordinance 
passed under grants of powder, like those we have 
cited, is so clearly unreasonable, so arbitrary, op¬ 
pressive, or partial, as to raise the presumption that 
the legislature never intended to confer t|ie pow'er 
to pass it, and to justify the courts in interfering 
and setting it aside as a plain abuse of authority,* 
it proceeds to speak with regard to the ordinance 
in question, in relation to the use of steamj engines, 
as fol low's: j 

‘It does not profess to prescribe regulations 
for their construction, location or use nor require 
such precautions and safeguards to be provided 
by those who own and use them as are best calcu¬ 
lated to render them least dangerous to ; life and 
property, nor does it restrain their use in box 
factories and other similar establishments within 


certain defined limits nor in any w’ay attempt to 
promote their safety and security without destroy¬ 
ing their usefulness, but it commits to tile unre¬ 
strained will of a single public officer tie pow’er 
to notify every person w'ho now T employs a steam 
engine in the prosecution of any businesb in the 
City of Baltimore, to cease to do so and, by pro¬ 
viding compulsory fines for every day’s Jiisobedi- 
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ence of such, notice and order of removal, renders 
his power over the use of steam engines in that 
city practically absolute, so that he may prohibit 
its use altogether * * *. It is clear that giving 
and enforcing these notices may, and quite likely 
will, bring ruin to the business against whom they 
are directed, while others from whom they are 
withheld, may be actually benefited by what is thus 
done to their neighbors, and when we remember 
that this action or nonaction may proceed from 
enmity or prejudice, from partisan zeal or ani¬ 
mosity, from favoritism and other improper influ¬ 
ences and motives easy of concealment and diffi¬ 
cult to be detected and exposed, it becomes unnec¬ 
essary to suggest or to comment upon the injustice 
capable of being brought under cover of such a 
power, for that becomes apparent to every one 
who gives to the subject a moments considera¬ 
tion’.” 

It is further said in that same case: 

“The present cases, as shown by the facts dis¬ 
closed in the record, are w’ithin this class. It 
appears that both petitioners having complied with 
every requisite, deemed by the law or by the public 
officers charged with its administration, necessary 
for the protection of neighboring property from 
fire or as a precaution against injury to the public 
health, no reason whatever except the will of the 
supervisors, is assigned why they should not be 
permitted to carry on, in the accustomed manner, 
their harmless and useful occupation, on w'hicli 
they depend for livelihood. # * *” 

The Court in this decision held: 

“The discrimination is, therefore, illegal and 
the public administration w’hich enforces it is a 
denial of the equal protection of the law's and a 
violation of the 14th Amendment of the Constitu¬ 
tion. 
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See also 


Truax et al, co-partners v. Corrigan\ 
257 * * 312, 


in which Mr. Justice Taft said: 


et al., 


“It, of course, tends to secure inequality of 
law in the sense that it makes a required n^inimum 
of protection for every one’s right of life, liberty 
and property, which Congress or the legislature 
may not withhold. Our whole system of, law is 
predicated on the general, fundamental principle 
of equality of application of the law. ‘All men are 
equal before the law/ ‘This is a government of 
laws and not of men/ ‘No man is above the law/ 
are all maxims showing the spirit in which legis¬ 
latures, executives and courts are expected to make, 
execute and apply laws. But the framers and 
adopters of this amendment were not content to 
depend upon a mere minimum secured by tjhe due 
process clause, or upon the spirit of equality 
which might not be insisted on by local public 
opinion. They, therefore, embodied that spirit in 
a specific guaranty. The guaranty was aimed on 
undue favor and individual or class privilege, on 
the one hand, and at hostile discrimination or the 
oppression of inequality on the other. It sought 
an equality of treatment of all personsj even 
though all enjoyed the protection of due process.” 


Mr. Justice Taft also quoted in that case fr< 
opinion in Hayes v. Missouri, 120 U. S. 68, in 
it was said: 


in the 
which 


“Thus the guaranty was intended to (secure 
equality of protection not only for all but a(gainst 
all similarly situated. Indeed, protection not 
protection unless it does so. Immunity grafted to 
a class, however, limited, having the effect to de¬ 
prive another class, however limited, of a personal 
or property right, is just as clearly a denial of 
equal protection of the laws to the latter clhss as 
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if the immunity were in favor of, or the depriva¬ 
tion of right permitted worked against, a larger 
class.” 

See also 

Truax and the Attorney General of the State 
of Arizona v. Raich, 239 U. S. 33, 

in which Mr. Justice Hughes said: 

“The discrimination is against aliens as such 
in competition with citizens in the described range 
of enterprise and in our opinion it clearly falls 
under the condemnation of the fundamental law.” 

See Cotting v. Kansas City Stock Yards Co., and the 
State of Kansas, 183 17. S. 79, which to a great extent 
takes up the question of discrimination and due process 
of law and equal protection of the laws. 

See also 

Buchanan v. Warley, 245 U. S. 60, 

in which Mr. Justice Day said: 

“The federal constitution and laws passed with¬ 
in its authority are by the express terms of that 
instrument made the supreme law of the land. 
The 14th Amendment protects life, liberty and 
property from invasion by the states without due 
process of law. Property is more than the mere 
thing which a person owns, it is elementary that 
it includes the right to acquire, use and dispose 
of it. The Constitution protects these essential 
attributes of property. Holden v. Hardy, 169 
U. S. 366, 391. Property consists of the free use, 
enjoyment and disposal of a persons acquisitions 
without control or diminution save by the law of 
the land. 1 Blackstone's Commentaries (Coolev ? s 
Ed.), 127.” 
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See also 

Southern Railway v. Green , 216 U. S. 400, 

in which Mr. Justice Day quotes from Ames v. Union 
Pacific Railroad Company, 64 Fed. Rep. 165, 177 : 

“* * * While reasonable classification is per¬ 
mitted, without doing violence to the eqilal pro¬ 
tection of the laws, such classification ifiust be 
based upon some real and substantial {distinc¬ 
tion, bearing a reasonable and just relation to the 
things in respect to which such classification is 
imposed; a classification cannot be arbitrarily 
made without any substantial basis. Arbitrary 
selection, it has been said, cannot be justified by 
calling it classification. Gulf & Santa Fe Ry. v. 
Ellis, 165 U. S. 150, 155, 165; Cotting v. Kansas 
City Stock Yards Co., 183 U. S. 79, Conley v, Union 
Sewer Pipe Co., 1S4 U. S. 540, 559.” 

The night time hours so necessary’ to station WNYC 
in its operation of that station are the most valuable time 
in dollars and cents from the standpoint of comipercial- 
ism and represent many thousands of dollars to a com¬ 
mercial station to whom they are allotted. The appel¬ 
lant by this decision has been deprived of its license 
for the benefit of another which undeniably comes within 
the constitutional prohibition of denial of the equql pro¬ 
tection of the laws, unjust discrimination and a djepriva- 
tion without due process of law. 

The very fact that the Radio Act and the Commission 
insist that a waiver be signed of any claim to t]he use 
of any particular frequency or wave length or of the ether 
as against the regulatory power of the United States 
before a license or renewal of license issues, presupposes 
some right that does exist, presumably occupancy, and if 
that is a fact the licensee having signed a waiver ahd had 
a license issued to him or it, has a right therein (Subject 
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only to the superior right of the United States Govern¬ 
ment requiring that frequency) superior to that of any¬ 
one else, so long as he or it respects the terms and con¬ 
ditions of the license, as issued, and obeys the rules and 
regulations of the Federal Radio Commission, and oper¬ 
ates in public interest, convenience and necessity. It is 
equivalent to a contract entered into between the respec¬ 
tive parties that if he or it, that is, the licensee, lives up 
to the rules and regulations of the Federal Radio Com¬ 
mission and performs in the public interest, convenience 
and necessity, his license will be honored and respected 
and will be renewed against all other applicants therefor 
except the United States Government which has a para¬ 
mount right therein. Congress, itself, intended appar¬ 
ently to recognize this,—as heretofore said,—for under 
Sections 6 and 7 of the Radio Act it makes provisions 
that under an emergency existing, compensation wall be 
made by the United States Government, to the owmer or 
licensee for the taking or use of the individual's broad¬ 
casting facilities. Is it reasonable to believe therefore 
that Congress seeing fit to so provide in the Radio Act, 
as amended, for such a contingency, ever contemplated or 
intended that this Commission could arbitrarily, if it 
saw fit, deprive an individual or corporation of a broad¬ 
casting channel, legally acquired and being operated in 
the public interest, convenience and necessity and obey¬ 
ing at the same time all the rules and regulations of the 
Federal Radio Commission, and deliver that same fre¬ 
quency over to a private individual for private interests 
only. Where, in the Radio Act, is the right given to the 
Federal Radio Commission to take a frequency from one 
individual acting in the public interest, convenience and 
necessity and assign it to another? It is contended by 
appellant that renewals of licenses become automatic 
so long as the applicant is acting in the public interest, 
convenience and necessity and obeying all the rules and 



£5 


regulations laid down by the Commission. Theseare the 
terms and conditions mentioned in Section 1 of the Radio 
Act of 1927 as amended. It is a contract made with the 
government legally entered into, with all the * r^uisites 
of a legal contract being present. The terms and condi¬ 
tions and periods are definite and set forth in the license 
and the breaking of any of them might and can result 
in the cancellation or the termination of the contrjact and 
the license obtained thereby. 

In American Smelting & Refining Company V. Colo¬ 
rado ex rel. Lindsley, 204 U. S. 103, Mr. Justic^ Peck- 

ham said: J 

! 

“It was not a mere license to come in the state 
and do business therein upon payment of a sum 
named, liable to be revoked or the sum increased 
at the pleasure of the state without further 'limita¬ 
tion. It was a clear contract that the liabilities 
etc., should be the same as a domestic corporation 
and the same treatment in that regard should be 
measured out to both.” 

See also Columbia Railroad Gas and Electric Com¬ 
pany v. State of South Carolina, 261 U. S. 236, in jwhich 
Mr. Justice Southerland, writing the opinion pf the 
Court, said: I 

“The impairment of a contract may consist, in 
increasing its burden as well as in diminishing 
its efficiency. Any deviation from its terms by 
postponement or accelerating the period ol| per¬ 
formance which it prescribes, imposing conditions 
not expressed in the contract or dispensing with 
the performance of those which are, however minute 
or apparently immaterial in their effect upon the 

contract of the parties impairs its obligation.^ 

I 

See also Campbell v. Wade, 132 U. S. 34. 

i 

i 

WNYC has performed all the obligations assumed by 
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it in having a license issue, and it expects now that it 
having lived up to its end of the contract that the gov¬ 
ernment observe its obligations thereunder. 

It is respectfully submitted that the decision of the 
Federal Radio Commission is arbitrary and capricious, 
against the weight of evidence and unconstitutional and 
void, and that this Court should reverse it and direct the 
Commission to issue to appellant a renewal of license 
in acordance with the license sought to be renewed, or 
in accordance with the report and recommendation of 
Chief Examiner Yost of the Federal Radio Commission. 

ARTHUR J. W. HILLY, 
Corporation Counsel. 


Edward F. Joyce, Jr., 

Attorney for Applicant-Appellant. 
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In the Court of Appeals of the District of 

Columbia 

—. 

I 

No. 5695 


The City of New York, Department of I|lant 
and Structures (Station WNYC), appellant 

v . 

Federal Eadio Commission 

BRIEF OR BEHALF OF FEDERAL RADIO COMMISSION 

I. STATEMENT 

Appellant, the City of New York, Department 
of Plant and Structures, is the owner and licensee 
of a radio broadcasting station in New York City 
known by the call-letters WNYC. Since the gen¬ 
eral reallocation of stations in 1928 it has beeh li¬ 
censed for the use of 570 kilocycles, with a pbwer 
output of 500 watts during the following periods 
of time: 

Shares with Station WMCA as follows: 
Station WNYC assigned full time on alter¬ 
nate days beginning Monday, November 12, 
1928. Station WMCA assigned full tim^ al¬ 
ternate days beginning Tuesday, November 
13,1928, this time division subject, however, 
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to any division of time mutually agreed upon 
between said stations. (R. 18.) 

The respondent, Knickerbocker Broadcasting 
Company, Inc., is and has been, since May 29,1929, 
the owner and licensee of a radio broadcasting sta¬ 
tion in New York City known by the call-letters 
WMCA on the frequency 570 kilocycles, with a 
power out-put of 500 watts, sharing time with Sta¬ 
tion WNYC on alternate days, subject to any divi¬ 
sion of time mutually agreed upon between said sta¬ 
tions. (R. 1025.) 

Although the licenses of both Stations WNYC 
and WMCA provide for operation of their respec¬ 
tive stations upon alternate days (R. 18) at the 
outset, neither station so operated (R. 241, 242, 1 
556, 557, 2 702) but instead operated during speci¬ 
fied hours (R. 48, 52-60, inc., 63, 78, 81-93, inc.) un¬ 
der an oral arrangement between them 3 (R. 916- 

1 R. 241, 242. 4 * Chief Examiner Yost. Is it a fact that 
you have deviated from the schedule set forth in your license 
and are now operating a different time and that is by mutual 
agreement with Station WMCA ? Mr. Joyce. That is true, 
but that is not what brings us here * * 

2 R. 556 and 557. (Cross-examination of Mr. Goldman, 
Commissioner of the City of New York, Department of 
Plant and Structures, in charge of the operation of Station 
WNYC.) 44 Q. Did WNYC and WMCA ever since * * * 
February 4, 1929, operate on the 570-kilocvcle channel on 
alternate days? A. Never operated on alternate days.' 7 

3 Tills operation was in accordance with their license 
which provided that in lieu of alternate days the stations 
might operate upon 44 any division of time mutually agreed 
upon." 
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918, inc.) whereby each station used said specified 
hours subject to the use of the frequency 570 kilo¬ 
cycles by WNYC for additional time on occasions 
of “transcendent importance’’ (R. 592, 593, 600, 
916-918, 960, 962). 

On February 12, 1931, the Commission promul¬ 
gated its General Order No. 105, effective Maifch 1, 
1931, which provided that in all cases where broad¬ 
casting stations are licensed to share time and spec¬ 
ified hours are designated in the license, that 
schedule shall be adhered to until otherwise ordered 
by the Commission or deviation therefrom is per¬ 
mitted bv agreement in writing signed bv the sta- 
tions affected thereby; in all cases where stations 
are required to share time and the specific houfs of 
operation are not designated in the license, the 
licensees of such stations shall endeavor to reach 
an agreement as to a definite schedule of periods of 
time to be used bv each of them and if successful 
each of said stations shall reduce said agreement to 
writing and file the same in triplicate with the Uom- 
mission with each application for renewal of license. 
It further provided that in all cases enumerated in 
said Order, where the stations are unable to reach 
an agreement as to a definite schedule of periods of 
time to be used by each of them, the Commission 
shall be so notified by the filing of a statement to 
that effect with the application for renewal ofj li¬ 
cense, upon receipt of which the Commission will 
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designate said applications for hearing and pend¬ 
ing such hearing the operating schedule previously 
adhered to shall remain in full force and effect. 
(R. 103, 104.) 

An irreconcilable controversy arose between Sta- 

* 

tions WNYC and WMCA (appellant and inter¬ 
vener, respectively, herein) and they were unable 
to reach an agreement as to a definite schedule of 
periods of time to be used by each of them, and 
they so notified the Commisison (R. 160, 630, and 
634), whereupon, in accordance with paragraph 
(e) of Section 4 of General Order 105 (R. 104), and 
pursuant to Section 11 of the Radio Act of 1927, as 
amended (44 Stat. 1167), the Commission being 
unable to determine from the pending applications 
of Stations WNYC and WMCA for renewal of 
license, that the granting thereof would serve public 
interest, convenience, and necessity, designated 
both of said applications for public hearing on 
October 14,1931, due notice of which was sent each 
(R. 65, 66; 95, 96). 

In the said application for renewal of license filed 
by the City of New York, Department of Plant and 
Structures (Station WNYC) June 25, 1931, appli¬ 
cant specified the actual periods of time said station 
had been operated since the effective date of its 
existing license to be: 


0 


Sunday. 

Monday.... 

Tuesday.... 

Wednesday. 

Thursday.. 

Friday. 

Saturday... 


Additional time as required 
by civic functions. 


Total. 


A. M 


Occasionally 

11-12 . 

11-12 . 

11-12 . 

11-12 . 

11-12 . 

11-12 . 


P. M. 


Occasionally. 

G- 8.30. 

6- 9.30. 

6-10.30. 

6- 9.30. 

6- 8.30. 

6- S.30. 


Total 

daily 

hours 


3 

3 H 
4H 
5H 

4 ^ 
3H 
3H 


28 

12 


40 


(R. 63). 

In the said renewal application of the Knicker¬ 
bocker Broadcasting Company, Inc. (Station 
WMCA), filed June 22, 1931, it specified the actual 
periods the station had been operated since the 
effective date of its existing license as follows: 



A. M 

P. M. 


Total 

daily 

hours 

Sunday. 

9.00 

Until 2.00 a. m. 


17 



12.00 to 6.00 p. m. 

1 


Monday. 

9.00-11.00 

8.30 to 2.00 a. m. 


13H 



12.00 to 6.00 p. m. 



Tuesday. 

9.00-11.00 

9.30 to 2.00 a. m. 


12H 



12.00 to 6.00 p. m. 



Wednesday. 

9.00-11.00 

10.00 to 2.00 a. m. 


12 



12.00 to 6.00 p. m. 



Thursday. 

9.00-11.00 

9.30 to 2.00 a. m. 


12M 



12.00 to 6.00 p. m. 



Friday. 

9.00-11.00 

7.30 to 2.00 a. m. 


14h 



12.00 to 6.00 p. m. 



Saturday. 

9.00-11.00 

8.30 to 2.00 a. m. 


13H 

i 

Total weekly hours .. 




95& 

v -" 




_ 


(R. 92, 93.) 


154095-33- 


I 
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On October 10, 1931, the Eastern Broadcasters, 
Inc. (Station WPCH), filed an application for 
modification of station license requesting a change 
in frequency from 810 4 kilocycles to 570 5 kilocycles 
to share time with Station WMCA, no change in 
power output (500 watts). The existing license 
under which Station WPCH was, and is, operat¬ 
ing designates its time for operation: Until sunset 
in Minneapolis. (R. 70 and 71.) 

The Eastern Broadcasters, Inc. (Station 
WPCH), and the Knickerbocker Broadcasting 
Company (Station WMCA) are owned and con¬ 
trolled by the same group of individuals. Mr. Don¬ 
ald Flamm is president of both corporations. The 
stock of both corporations is owned by Mr. Flamm 
and Mr. M. K. Gilliam, fifty per cent each. The 
stations use common and interchangeable studios 
and talent and are operated under the same man¬ 
agement and policy. (R. 249, 250, 262, 292, 293.) 

The Commission was unable to determine from 
an examination of this application that the grant¬ 
ing thereof would serve public interest, convenience, 
and necessity and so designated the same for a pub¬ 
lic hearing on December 7,1931, pursuant to section 
11 of the Radio Act of 1927, as amended. (44 Stat. 
1167.) The applicant having requested the facili¬ 
ties then assigned to the City of New York, Depart¬ 
ment of Plant and Structures (Station WNYC), 

4 810 kc is a “ clear 75 channel. 

5 570 kc is a “ regional ” channel. 
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the Commission sent due and timely notice of the 
designation of said application for hearing as afore¬ 
said to the applicant station WPCH and to the City 
of New York (Station WNYC). (R. 72, 73.^ 

Thereafter, and on October 13, 1931, a mlotion 
was filed with the Commission by the Knicker¬ 
bocker Broadcasting Company (Station WMCA) 
requesting a postponement of the hearings set for 
October 14,1931, on the renewal applications of sta¬ 
tions WMCA and WNYC, and the hearing set for 
December 7, 1931, on the application of Station 
WPCH for modification of license, to a common 
date, for the reason that the issues raised by jeach 
were interrelated. (R. 74,75.) With the consent of 
the City of New York, Department of Plant and 
Structures (Station WNYC), the Commission 
granted a postponement of the hearings on jsaid 
three applications to January 12, 1932. (R. 287, 

288.) 

Accordingly, on January 12,1932, a public hear¬ 
ing vras had on the consolidated application of 
WNYC and WMCA for renewal of license and 
WPCH for modification of license before the Chief 
Examiner of the Commission, at which time all ap¬ 
plicants appeared in person and by counsel ^nd 
fully participated. The hearing lasted from Jan¬ 
uary 12 to 15 and from January 18 to 23 (all inclu¬ 
sive), 1932, and the resulting transcript of the testi¬ 
mony, not including exhibits, was more than 1,^00 
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pages. The designated record as printed covers 
1,106 printed pages. 

Thereafter, and on February 20,1932, the Exam¬ 
iner submitted his report to the Commission (R. 
107-123) wherein he recommended: that the appli¬ 
cation of the Knickerbocker Broadcasting Com¬ 
pany, Inc., Station WMCA for renewal of station 
license to operate with a power output of 500 watts 
on the 570-kilocycle frequency to share time wdtli 
Station WNYC be granted; that the application of 
the City of New York, Department of Plant and 
Structures, Station WNYC, for renewal of station 
license, to operate with a power output of 500 watts 
on the 570-kilocycle frequency, to share time with 
Station WMCA be granted; that the application of 
the Eastern Broadcasters, Inc., Station WPCH for 
modification of station license to operate with power 
output of 500 watts on the 570-kilocycle frequency, 
to share time with Station WMCA, be denied and 
that Stations WNYC and WMCA be authorized to 
operate during specified hours. (R. 122,123.) Ex¬ 
ceptions to the Examiner’s report were filed by all 
parties (R. 123-137) and oral argument had before 
the full Commission on April 13, 1932, which was 
participated in by all parties. 

On May 6, 1932, the Commission (Mr. Commis¬ 
sioner Starbuck dissenting), upon consideration of 
the evidence, the Examiner’s report, exceptions 
thereto and oral argument, granted the application 
of the Knickerbocker Broadcasting Company, Sta- 
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tion WMCA, for renewal of license and the appli¬ 
cation of Eastern Broadcasters, Inc., Station 
WPCH, for modification of license, so as tc| per¬ 
mit the operation of said stations upon thd 570- 
kilocycle frequency, with power output of 500 Vatts, 
sharing time, and granted the application of the 
City of New York, Department of Plant and Struc¬ 
tures, Station WNYC, for renewal of license so as 
to permit the operation of said station upon the 
810-kilocycle frequency with power output of 500 
watts and daytime hours until sunset at Minneap¬ 
olis (R. 150, 151) upon the following findings:: 

1. The service now rendered by Stations 
WMCA and WPCH is generally merito¬ 
rious. The programs broadcast by both sta¬ 
tions appear to be of high quality, well 
diversified, and of interest to the listening 
public. A large portion of the revenue ob¬ 
tained from the operation of these sta¬ 
tions has consistently been expended for the 
general improvement of programs and 
equipment. 

2. The Knickerbocker Broadcasting Com¬ 
pany, Inc., and the Eastern Broadcasters, 
Inc., are financially well qualified to con¬ 
tinue the operation of WMCA and WPCH 
and the large and well organized operating 
staff which is maintained insures the efficient 
operation of both stations and the proper 
presentation of the programs broadcast. 

3. The licensee corporations of WMCA 

and WPCH are controlled bv the same in- 

* 
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terests, the two stations are operated under 
the same management and policies, and the 
operation of both stations upon the same fre¬ 
quency, allowing for all practical purposes 
the operation of one unlimited time station, 
will permit a more efficient use of existing 
broadcast facilities. 

4. The transfer of the operating assign¬ 
ment heretofore licensed to WPCH to Sta¬ 
tion WNYC will enable the latter station to 
operate seventy hours per week more than 
its present schedule allows and twenty-two 
hours per week more than the schedule pro¬ 
posed by the WNYC representatives. More¬ 
over, it appears that such a transfer will per¬ 
mit the licensee of WNYC to render any 
substantial service heretofore rendered or 
proposed to be rendered. 

5. Public interest, convenience and/or 
necessity would be served by the granting of 
the applications for renewal of license for 
WMCA and modification of license for 
WPCH so as to permit the operation of both 
stations upon the 570-kilocycle frequency 
with 500 watts power and sharing time. 

6. Public interest, convenience and/or 
necessitv would be served bv the granting of 
the application for renewal of license for 
WNYC so as to permit the operation of that 
station upon the 810-kilocycle frequency 
with 500 watts power during daytime hours 

’ until sunset at Minneapolis. 

(R. 149, 150.) 

This appeal followed. (R. 1-17, inclusive.) 
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II. ARGUMENT 

A. Proceedings before the commission and the issues 

presented thereby 

1. The operation of stations WNYC and WMCA on the 570-kilo¬ 
cycle frequency prior to May 29, 1929 

The record shows that prior to May 29.1929, the 
Greeley Square Hotel Company was the owner and 
licensee of radio station WMCA. (R. 296.) It fur¬ 
ther appears that from 1924 to May 29,1929, station 
WMCA had been operated by the Associated Broad¬ 
casters, Inc., under a contract or agreement with 
the Greeley Square Hotel Company, licensee 
(R. 354-360, inclusive), but said agreement oif con¬ 
tract is not a part of the record nor does the record 
disclose the terms thereof. Appellant introduced 
in evidence a copy of a form of agreement used by 
the Associated Broadcasters, Inc., in selling time 
over station WMCA to its clients. (R. 151, jL52.) 
It insists that the operation of station WMCA bj r 
said Associated Broadcasters, Inc., from 1924 (tome 
three years before the passage of the Radio Act of 
1927), under a five-year lease or contract extending 
into the early part of 1929 (about two years ^fter 
the passage of the Radio Act of 1927), was a i vio¬ 
lation of the Radio Act of 1927 which should operate 

i 

to the prejudice of the present licensee, Knicker¬ 
bocker Broadcasting Comx^any, since an officeir of 
the former corporation (R. 277) is now an officer 
of the latter corporation (R. 278), intervener 
herein, under the rule enunciated by Mr. Justice 
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Robb in the KFKB case ( KFKB Broadcasting 
Association, Inc., v. Federal Radio Commission, 60 
App. D. 0. 79, 47 F. (2d) 670), considering the past 
operation of stations for “by their fruits ye shall 
know them.” In the case at bar there is not a line 
of evidence in the entire record showing or tending 
to show that said operating agreement or lease in 
anyivay divested control of the licensee, Greeley 
Square Hotel Company, of the physical property 
of the station and/or its actual control over the cen¬ 
sorship of any and all programs transmitted con¬ 
trary to Section 12 of the Radio Act of 1927 (44 
Stat. 1167). 

From the time the Federal Radio Commission 

became the licensing authority in 1927, until com- 

paratively recent date, 0 licenses were renewable 

every three months. In the absence of anv evi- 
•/ * 

deuce to the contrary we must assume, and the 
presumption is, that the license of station WMCA 
was renewed from time to time onlv after the Com- 
mission was satisfied that public interest, con¬ 
venience, 1 and necessity would be served thereby, 
and the applicant a proper licensee. 

It is our contention, however, that in any event 
the operation of station WMCA prior to May 29, 
1929, is hot material or relevant to this proceeding, 
because in point of time it is too remote. The 
Examiner pointed out that he was not concerned, 

c Licenses for broadcast stations are now issued for six- 
month periods. 
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and did not think the Commission would be, with 
what arrangements were made in 1929; that there 
has been ample time since then to determine the 
public service record of both these stations and 
that in his opinion the matter ought to be confined 
to the issues raised by the applications. (R. 362.) 
With this we agree. We submit that the 41 past 
conduct” of the station concerning which the court 
spoke in the KFKB case, supra, was limited to the 
period reasonably adjacent to the filing of the Appli¬ 
cation upon which the proceeding was based and 
that such a limitation is entirely reasonable, for, 
even if the present licensee were responsible for the 
sins or transgressions, if indeed such they be, of 
its predecesor, which it is not, its conduct and 
operation for the two years immediately preced¬ 
ing the filing of its last renewal application ps all 
that should be considered. 

Moreover, this Court has had occasion in the 
past to review the service records of stations 

WNYC and WMCA as of the dates now jeom- 

1 

plained of by appellant when, in its decision of 
November 4, 1929, in re City of New York, appel¬ 
lant, v. Federal Radio Commission, 59 App. If). C. 
129, 36 F. (2d) 115, it said: I 

We shall not undertake herein to discuss 
the voluminous testimony which was hpard 
by the Commission. We content ourselves 
with saying that in our opinion the decision 
in question is sustained by the evidence and 

154995—33-3 
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is reasonable and just. The Commission has 
found that under the revised reallocation of 
stations it was impracticable to grant the 
application of Station WNYC for full op¬ 
erating time without the complete elimina¬ 
tion of station WMCA. The latter station 
serves the same public as the former and 
has won the public esteem by the high char¬ 
acter of its service . * * * (Italics 

ours.) 

2. The operation of stations WNYC and WMCA on the 570-kilo- 
cycle frequency since May 29, 1929 

As heretofore set forth in our “Statement/’ both 
stations, WNYC and WMCA, were licensed to 
share with each other the frequency 570 kilocycles 
with a power output of 500 watts, full time, on al¬ 
ternate days, this time division subject, however, 
to any division of time mutually agreed upon by 
said stations . (R. 18.) The court’s attention has 
also been invited to the facts, as disclosed by the 
record, that stations WNYC and WMCA never 
operated on alternate days (R. 556, 557), but chose 
to and did operate under an oral agreement for 
specified hours of the broadcasting day (R. 592, 
916-918, inclusive) in accordance with the alterna¬ 
tive contained in its licenses (R. 18). 

It is clear, therefore, that these stations having 
exercised an election of the alternative provided in 
its licenses and said election being the second al¬ 
ternative, namely, to operate specified hours as 
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they should agree, not, however, specifically set 
forth in its licenses, they thereupon became and 
were subject to the provisions of General (Order 
No. 105, and particularly Section 4 (c) arid (e) 
thereof, respectively, which provides that in all 
cases where stations are required to share time and 
the specific hours of operation are not designated 
in the licenses, the licensees shall endeavor to reach 
an agreement as to a definite schedule of peripds of 
time to be used by each of them, and if successful 
shall reduce said agreement to writing and file the 
same with the Commission with each application 
for renewal of license; that where such licensees are 
unable to reach an agreement as to a definite Sched¬ 
ule of periods of time to be used by each of thefm the 
Commission shall be so notified by the filing of a 
statement to that effect with the application for 
renewal of license, upon receipt of which the Com¬ 
mission will designate said applications for hear¬ 
ing. (R. 103,104.) We submit that the Commis- 
sion properly designated the renewal applications 
of both stations, WNYC and WMCA, for hearing 
in accordance with Section 4 (e) of General ()rder 
No. 105 upon being notified by both parties that 
they were unable to agree as to what hours each 
should operate. (R. 160, 630.) As heretofore 
stated, due and timely notice of the designations of 
such applications for hearing were given both sta¬ 
tions. (R. 65, 66, 95, 96.) 
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Appellant does not question the legality or pro¬ 
priety of General Order No. 105 but contends that 
Section 4 thereof does not apply to it because its 
license expressly specifies its time for operation as 
“full time, alternate days.” At the hearing be¬ 
fore the Chief Examiner and before the introduc¬ 
tion of any evidence, counsel for appellant moved 
that its application for renewal be granted on the 
ground that the license under which it operated 
“specifically sets forth definite time of operation 
and that no agreement is necessary.” (R. 235.) 
This might have been true if appellant had elected 
to, and had operated “full time, alternate days,” 
as specified in the license. But in view of its elec¬ 
tion not to operate full time, alternate days, and 
the fact that it never did so operate, we submit 
appellant’s view is untenable. 

The Chief Examiner overruled the motion on the 
ground that in view of appellant’s admission that 
it never operated alternate days, and the fact that 
its application for renewal shows specified hours 
during which it operated the term preceding such 
application for renewal, and the Commission hav¬ 
ing been unable to determine whether the renewal 
thereof would serve public interest, convenience, 
and necessity, that it had a right to set the applica¬ 
tions herein for hearing to determine the issue, 
namely, whether public interest, convenience, and 
necessity would be served by renewing said licenses, 
and if so upon what basis. (R. 244-246.) 
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3. The application of Eastern Broadcasters, Incorporated (WPCH), 
for modification of license to operate on 570 kilocycles sharing 
time with WMCA 

The application filed by the Eastern Broad¬ 
casters, Inc. (WPCH), for modification of license 
requested a change in frequency from 810 kilo¬ 
cycles to 570 kilocycles and hours of operation from 
44 until sunset in Minneapolis” to sharing tii|ie with 
WMCA. (R. 70, 71.) It was designated fcjr hear¬ 
ing because the Commission was unable fjrom an 
examination thereof to find that the granting of 
the same would serve public interest, convenience, 
and necessity. The Commission desired to deter- 
mine this issue in view of the fact that the grant¬ 
ing of said application would adversely affect the 
interests of station WNYC, for w T hose facilities the 
applicant applied. These grounds, among other, 
were specified in the notice of hearing which the 
Commission gave appellant and the applicant. (R. 
72, 73.) The renewal applications of stations 
WNYC and WMCA had already been designated 
for hearing for reasons heretofore stated. (Brief, 
page 4; R. 65, 66; 95, 96.) Manifestly any de¬ 
termination in the matter of said application of 
WPCH for modification of license must necessarily 
include a consideration of the applications for re¬ 
newal of license filed by stations WNYC and 
WMCA. 
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4. The issues raised by the hearing on the consolidated applica¬ 
tions of stations WNYC and WMCA for renewal, and station 
WPCH for modification of license 

The application of the City of New York, De¬ 
partment 1 of Plant and Structures (Station 
WNYC), for renewal of license to operate on 570 
kilocycles with 500-watts power, sharing time with 
Station WMCA, the application of Knickerbocker 
Broadcasting Company (Station WMCA) for re¬ 
newal of license to operate on 570 kilocycles with 
500-watts power, sharing time with Station WNYC, 
and the application of Eastern Broadcasters, Inc. 
(Station WPCH), for modification of license, re¬ 
questing a change in frequency from 810 kilocycles 
to 570 kilocycles, to share time with Station WMCA 
(no change in power output, 500 watts), were con¬ 
solidated and heard together (R. 224-226 inch). 
The issues arising therefrom are purely questions 
of fact, viz: 

Whether public interest, convenience, and neces¬ 
sity will be served by 

a. the granting of the applications for 
renewal of license of stations WNYC and 
WMCA 

(1) in any event; 

(2) to share full time on alternate 

days; 

(3) to share time specified hours. 

b; the granting of the application of sta¬ 
tion WPCH for modification of license to 
oj^erate on 570 kilocycles, sharing time with 
station WMCA. 
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B. The Merits 

1. Public interest, convenience, and necessity would be served by 
the operation of stations WMCA and WPCH upon the 570-kilo¬ 
cycle frequency with 500 watts power output, sharing tijme 

i 

The Knickerbocker Broadcasting Company, 
Inc. (WMCA), and the Eastern Broadcasters, 
Inc. (WPCH), are owned and controlled by 
the same capital, management, and policy. Mr. 
Donald K. Flamm and Mr. Marion K. Gilliam each 
own fifty per cent of the stock of each corporation. 
The stations use common and interchangeable 
studios and talent. (R. 249, 250.) For all practical 
purposes they may be considered as a unit and their 
operation upon the same frequency will have the ef¬ 
fect of one unlimited time station. (R. 249.) Mani¬ 
festly, there will be no interruption of service due 
to variance in schedules of operation ds has 


occurred in the past with stations WNYC and 
WMCA sharing time (R. 714, 715), and the Result¬ 
ing flexibility in schedules will permit much greater 
latitude, coherence, balance, and cooperation in the 
presentation of programs, all of which redound to 
the benefit of the listening public. In addition to 
this, such operation would be decidedly an economic 
advantage to stations WMCA and WPCH, which, 
in view of the record’s disclosure that a larg^ por¬ 
tion of the revenue obtained from the operation of 
these stations has eonsistenly been expended for 
the general improvement of programs and equip¬ 
ment (R. 251-255, inclusive; 260, 263, 264), justifies 
a consideration of this point in the public interest. 
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It appears from the record that the licensees of 
stations WMCA and WPCH have a combined net 
worth of $193,080.18. (R. 193.) The gross income 
from the operation of both stations in 1931 was 
$432,080.33 (R. 193), and their expenditures for 
program production, operating expenses, and im¬ 
provements came close to $400,000.00 (R. 198, 200, 
203, 251-264). The cost of talent alone in 1931 was 
in excess of $100,000.00 (R. 93, 203) ; the weekly pay 
roll exclusive of talent is $2,000 (R. 93, 198). The 
studios, offices, laboratories, etc., of these stations 
occupy three entire floors of about 17,000 square feet 
in the WMCA building located at Broadwav and 
53rd Street in the heart of the theatrical district of 
New York City. (R. 250.) Control rooms are 
maintained on each floor and the studios are acous¬ 


tically treated and are equipped with condenser 
microphones as well as carbon concert microphones, 


of which there are approximately forty, 


according 


to a recent inventory. Special lighting systems on 
both D. C. and A. C. currents have been installed to 


provide for any emergency. (R. 251, 252.) 

It also appears from the record that special win¬ 
dow ventilators are installed in the studios at a 


cost of $5,000.00 for the purpose of insuring puri¬ 
fied air and the exclusion of street noises, this ap¬ 
paratus being one of Hiram Maxim’s latest inven¬ 
tions. (R. 251.) New and particularly advanced 
control-room equipment was at the date of the hear¬ 
ing before the Commission on these applications in 
the process of construction at a cost of $20,000.00. 
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(R. 252, 253.) The stations maintain remove-con¬ 
trol lines from more than twenty-five points in the 
metropolitan area of New York City to peripit the 
daily broadcast of numerous programs froip such 
points at an annual expense of $18,000.00j (R. 
253.) A Wurlitzer organ has recently be^n in¬ 
stalled for program use at a cost of $18,000.(^0 (R. 
261), and there are seven new Baldwin grand 
pianos used in the studios (R. 251). 

The record shows that Station WMCA delivers 


a more satisfactory signal throughout more por¬ 


tions of tlie metropolitan area of New York than 
does WNYC. (R. 428-436, inclusive, see particu¬ 


larly R. 431, 432.) This is apparently due to the 
fact that the steel constructed buildings surround- 

o i 


ing the transmitter of Station WNYC obstruct a 


large part of the radiating energy (R. 749) 7 
while the transmitter of WMCA is situated in a 
more satisfactory location at Hoboken, New Jersey 
(R. 80). The construction of a new transmitter 
plant at Flushing, Long Island, at an estimated 
cost of $75,000.00 has been authorized by the Com¬ 
mission. (R, 264.) The removal of the WMCA 
transmitter to Flushing, Long Island, is expected 
to further increase its efficiency. (R. 433, 434.) 

In short, it is clear from the record that no ex¬ 
pense or effort has been spared by the licensees of 
stations WMCA and WPCH to make thenj the 

7 Mr. Brimberg, WNYC's chief engineer, testified that 
20 or 25% of Station WNYC's power is dissipated in resist¬ 
ance in the building. (R. 749.) 



most efficient possible in the advancing state of the 
art. 

In addition to providing and maintaining its 
equipment and apparatus in a highly efficient 
manner, these stations have a large and well-organ¬ 
ized staff of experienced announcers, continuity 
writers, musicians, artists, and technicians which 
insures the efficient operation of its stations and the 
proper presentation of the programs broadcast. 
(R. 256, 399, 400.) Their president and general 
manager^ Mr. Donald Flamm, has a background of 
experience in the theatrical world since 1918 as di¬ 
rector of publicity for Shubert enterprises, theater 
manager, and editor of a weekly theatrical publica¬ 
tion. In association with others he built a theater 
which later became one of the Fox chain. Mr. 
Flamm became associated with WMCA in 1926 as 
its dramatic critic. He is a member of the Friar’s 
Club, the Theater Guild, and the Motion Picture 
Guild. (R. 256-257.) 

The record discloses that the programs of both 
stations WMCA and WPCH are of a high quality, 
well diversified and of interest to the listening pub¬ 
lic, featuring general entertainment, political talks, 
dramatic Inumbers, athletic events, religious, educa¬ 
tional, and charitable matters, children’s programs 
and a variety of special events, including testi¬ 
monial dinners. (R. 373-399, inclusive; 83-91, 
inclusive; 110,143,144.) 


23 


2. Public interest, convenience, and necessity would be served by 
the operation of Station WNYC on 810 kilocycles during daylight 
hours until sunset at Minneapolis 

a. WNYC can operate more effectively on the 810 
kilocycle frequency until sunset in Minneapolis, 
than it does or can on the 570 kilocycle frequency 
sharing time with WMCA 

(1) WNYC’s Operation on 570 Kilocycles j shar¬ 
ing with WMCA. 

As pointed out in our “ Statement ” (Brief, 
page 5), appellant, The City of New York, De¬ 
partment of Plant and Structures (Station 
WNYC), specified in its last renewal of license the 
actual periods of time its station had been operated 
since the effective date of its existing license, Which 
totaled 40 hours per week. (R. 63.) However, 
according to the testimony of Mr. Isaac Brimberg, 
its Chief Engineer, who testified that he wa^ able 
to advise the Examiner just what the period of 
time the then existing operating schedule in effect 
was, the more or less regular program with such 
exceptions as occurred for matters of special im¬ 
portance, was substantially: 


Sunday. 

Monday.... 
Tuesday.... 
Wednesday. 
Thurdsay.. 

Friday. 

Saturday... 


A. M. 

P. M. 


Total 

hours 




None. 

11-12 

6- 8.30 


3M 

11-12 

6- 9.30 


4 H 

11-12 

6-10.00 


5 

11-12 

6- 9.30 


4H 

11-12 

6- 7.30 


2H 

11-12 

6- 8.30 


3H 
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Mr. Roland von Weber, one of station WNYC’s 
announcers, corroborated the correctness of this 
schedule* of his own personal knowledge. (R. 878.) 

The printed program for the week last preceding 
the date of the filing of appellant’s application for 
renewal, which was attached thereto, shows the sta¬ 
tion operated twenty-five and one-half hours that 
week. (R. 52-60.) However, Mr. Brimberg tes¬ 
tified on cross-examination that this was in error 
and that the operating schedule as stated by him 
and hereinabove set forth was correct. (R. 694- 
696.) He further stated that he prepared all the 
applications for the various stations operated by 
the City of New York, including WNYC, for Com¬ 
missioner Goldman’s signature (R. 578), and that 
to the best of his recollection he did not ever remem¬ 
ber seeing any application filed by The City of 
New York, Department of Plant and Structures 
(Station WNYC), which contained an actual oper¬ 
ating time for a preceding period on alternate days 
(R. 702). 

The operating expenses for Station WNYC are 
provided by the City of New York budget. (R. 547, 
548.) Appropriations for its operation are about 
$70,000.00 a year (R. 548) of which $43,460.00 is 
absorbed as follows: Radio Engineer, $5,000.00; 
Program Director, $4,200.00; Assistant Program 
Director, $3,240.00; Broadcasting Supervisor, 
$2,940.00; Musical Supervisor, $2,940.00; An¬ 
nouncer, $2,940.00; Announcers (two at $2,640.00), 
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$5,280.00; Public Address Operators (thr^e at 
$2,640.00), $7,920.00; Radio Operators (two at 
$2,340.00), $4,680.00; and Radio Operators (two 
at $2,160.00), $4,320.00 (R. 550). It appears from 
the testimony of Commissioner Goldman in charge 
of the Department of Plant and Structures and 
Station WNYC that though the Program Di¬ 
rector, Mr. Bohnsack, has been on the pay roll 
of the Department of Plant and Structures as a 
full-time employee of Station WNYC at a salary 
of $4,200.00 per year, he was not at the station for 
seventeen months, having been assigned or loaned 
to the City of New York Police Department. 
(R. 566, 575, 951.) 

The studios, offices, and transmitter of station 
WNYC are located in the Municipal Building, 
Centre and Duane Streets. (R. 62, 637, 749.) j Re¬ 
mote control lines are maintained to various pdints 
of interest such as the Museum of Natural His- 

i 

tory, Board of Education Building, College of] the 
City of New York and Brooklyn Technical IJigh 
Schools. (R. 639, 640.) Station WNYC has no 
regular chain affiliations, no paid program talent is 
used, and it sells no time. (R. 48, 567, 718.) Its 
programs feature civic, educational, and political 
talks and speeches, general entertainment, and 
events of special interest. (R. 52-60, inclusive; 
219-222, inclusive.) 

Mr. Thomas H. Cowan, Chief Announcer for 
station WNYC (R. 844) testified that he has broad- 
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cast every outstanding event the station has pre¬ 
sented since it began (R. 849), and it is apparent 
from his testimony that a decided majority of “spe¬ 
cial civic events ” broadcast by WNYC are daytime 
events which take place at 12 o'clock noon “be¬ 
cause of the noonday crowds'' (R. 864.) Oc¬ 

casionally testimonial dinners are broadcast in the 
evening. (R. 853.) 

Mr. Roland von Weber, one of station WNYC’s 
announcei’s, testified that he took care of the “ edu¬ 
cational program” of the station, but that the edu¬ 
cational programs presented did not originate with 
him. (Rj 865.) Many of the programs presented 
by Mr. von Weber, and by him characterized as 
“educational,” were, as a matter of fact, really 
general entertainment (R. 869-874; 976-978), and 
he said “the correct time, police alarms, civic in¬ 
formation, base ball scores, etc., might be stricken 
out as not entirely educational” (R. 870). A 
substantial part of the educational program con¬ 
ducted by appellant is put on by a private institu¬ 
tion, the Berlitz School of Languages (R. 874), 
which is not in any way connected with the educa¬ 
tional system of New York City, although Mr. John 
F. Fitzpatrick, Assistant Program Director of Sta¬ 
tion WNYC, testified that the City College of New 
York, which is a part of the educational system 
of New York City, if given the time over station 
WNYC, could render an equal service (R. 955). 
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While it is clear from the record that various 
educational, municipal, and public welfare organi¬ 
zations could utilize the facilities of WNYC to a 
greater extent than they are permitted to at the 
present time, if opportunity to do so were afforded, 
it is also perfectly apparent from the record that 
more time could undoubtedly be made available for 
their use by the exclusion of some of WNYC’i gen¬ 
eral entertainment programs (R. 52-60, inclusive; 
219-222, inclusive; 965-971, inclusive; 976-978), 
which are more or less a duplication of programs 
put on hy other metropolitan stations . 

It is also a matter of record that daytime hours 
for most of the programs broadcast by WNYC are 
entirely satisfactory, generally acceptable to| and 
often preferred by, the organizations which use 
station WNYC. (R. 617, 665, and 864.) 


(2) WNYC’s Operation on 810 Kilocycles 
Sunset in Minneapolis. 


until 


i 

Stripped of all unnecessary verbiage, appellant’s 
objections to the operation of station WNYlc on 
810 kilocycles seem to be: 

(a) Hours of operation on 810 kilocycles 
do not provide sufficient “nighttime” opera¬ 
tion during school period from September 
to May, inclusive. (R. 554, 555, 625, 626.) 

(5) The 810 kilocycle channel is imid- 
way between WJZ and WABC on the dial. 
(R. 745.) 
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(c) Cross-modulation. Demodulation of 
a weak signal by a strong signal. (R. 747.) 

( d ) Removal to 810 kilocycles would cause 
a loss in receptivity due to an increase 
in absorption of tbe Municipal Building. 
(R. 628.) 

(e) City of New York claims a property 
riglit in 570 kilocycles. (R. 732.) 

The last objection (e) raises a question of law 
which has alreadv been determined bv this Court 
in City of New York, Department of Plant and 
Structures (WNYC) v. Federal Radio Commis¬ 
sion, 59 App. D. C. 129, 36 F. (2d) 115; Trinity 
Methodist Church, South v. Federal Radio Com¬ 
mission, decided November 28, 1932, not yet re¬ 
ported. See also American Bond cC* Mortgage 
Company, et ah, v. United States (C. C. A., 1931, 
Seventh Circuit), 52 F. (2d) 318. 

The first four objections (a, b, c, d) raise ques¬ 
tions of fact to be determined from the record. 
We shall proceed, therefore, to deal with appel¬ 
lant's objections of fact in order named. 

(a) Hours of Operation.— Counting the hours 
before 6 o’clock p. m. as “day” hours and those 
after 6 p. m. as “night” hours, WNYC now oper¬ 
ates about 6 day hours and 18 night hours per week. 
(R. 592.) 1 Under the plan the City of New York 
advanced at the time of filing its last renewal ap¬ 
plication, and which was attached thereto, Station 
WNYC’s operation would be as follows: 
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Daily (except Sun¬ 
day) 

A. M. P. M. 

Actual 
hours 
per day 

Actual 
hours 
per week 

Quota 
hours 
per 
week 1 

6- 9 


3 

18 

18 

11 

6 

7 

42 

42 


6-8 

2 

12 

24 



12 

72 

84 


(R. 51.) 


1 General Order No. lt>5 provides: “That period of time between] 6 o'clock 
n. nr. and 12 o'clock midnight shall constitute a broadcasting day; the period 
between G o'clock a. in. and local sunset to be designated as daytime and 
between local sunset and 12 o’clock midnight as nighttime. Th<[ monthly 


average sunset at all local locations will lx* specified by the Commission. 
* * * In determining the quota value of a given assignment or in the 

computation of time division the average time of local sunset shall be taken 
to be 6 o’clock p. m. and one hour of nighttime operation shall be considered 
the equivalent of two hours of daytime operation.” (R. 103.) 


The transfer of Station WNYC from 570 kilo¬ 


cycles to 810 kilocycles would give it the following 
hours of operation: 8 


Daily 


Actual hours 
per day 


Actual 
hours i>er 
week 


Quota 
hours per 
week 


A. M. P. M. A. M. P. M. A. M. P. M. 


January.! 6 a. m. 

February.! 6 a. m. 

March.i 6 a. m. 

April *.i 6 a. m. 

May •. 6 a. m. 

June •. G a. in. 

July *., 6 a. m. 

August *. : 6 a. m. 

September*. 6a.m. 

October.i 6 a. m. 

I 

November.i 6 a. m. 

December.j 6 a. m. 


to 6 p. m. 

to 6.45 p. in¬ 
to 7.15 p. in¬ 
to 8 p. m. 

to 9.30 in¬ 
to 10.00 p. m._ 
to 10.00 p. m.. 
to 0.15 j). in¬ 
to 8.30 p. m... 
to 6.30 p. m... 
to 5.45 p. in¬ 
to 5.30 p. m... 


% hr.j 

1 \i hrs... 

2 hrs. 

3’4 hrs... 

4 hrs.; 

4 hrs_! 

3 M hrs...! 
2)4 hrs...; 
14 hr. 1 


84 __ 

j 

84 

84 

5 H\ 

84 

io y 2 

84 

8 %\ 

84 

17H 

84 

14 

184 

28 

84 

24)'" 


84 

49 

84 1 

28 


84 

56 

84 j 

28 


84 ] 

56 

84 

22 H 


84 

45 M 

84 

17)4 


84 ! 

35 

84 

3)4 


84 

7 

S2H\. 



82)4 1 


S0K>!. 



80)4 


(R. 

625, 626.) 


• Daylight saving time. (RJ625, 626.) 

8 The hours of local sunset each month at Minneapolis, 
Minnesota, are set out at page oO of the published Rules and 
Regulations of the Commission. This Court judicially 
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It is apparent from the foregoing that WNYC 
would have on an average of about 84 hours a week 
day operation and an average of more than ten 
night hours per week. 

It is true that from September to June, inclusive, 
the nighttime operation of WNYC on 810 kilocycles 
will be less than its present or contemplated opera¬ 
tion on 570 kilocycles, but the difference is not great 
and is more than compensated for in the increased 
operating time all day. For six months of the 
school year WNYC operating on 810 kilocycles will 
have an average of something more than 12 night¬ 
time hours per week (not including Sundays). 

The Department of Education uses one hour per 
week (Wednesday) from 6 to 7 p. m. (R. 767) and 
the Berlitz School of Languages four Ms-hour pe¬ 
riods per week, from 6.30 to 7 p. m. (R. 874). Dur¬ 
ing the summer months of May, June, July, and 
August WNYC can operate on 810 kilocycles until 
9.30 during May, 10 o'clock during June and July, 
and 9.15 during August (daylight-saving time). 
This will permit the broadcast of band concerts, to 
which WNYC devotes most of its summer evening 
hours. (R. 765, 766.) 

knows that there is one hour's difference in time between 
Minnesota and New York, except from April to September, 
inclusive, when New York has daylight saving time, when 
the difference is two hours. The signing-off time, therefore, 
for WNYC on 810 kilocycles will be one hour after local 
sunset in Minneapolis except from April to September, 
inclusive, when its signing-off time will be two hours later 
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That appellant’s objection to the hours of I opera- 


ose re- 


tion on 810 kilocycles as compared with th< 
quested by it on 570 kilocycles is hardly compelling 
may be seen at a glance from the following com¬ 
parison : 


Weekly hours of operation on 
570 kilocycles requested by 
WNYC 

Weekly hours of operation on 
810 kilocycles 

Day 

hours 

Night 

hours 

Total 

Day 

hours 

Night 

hours 

Total 

60 

12 

72 

84 

10 

94 


(b) That the 810-kilocycle channel is niidway 
between WJZ and WABC is, if anything, an ad¬ 
vantage. It is inevitable that one turning | from 

WJZ to WABC would encounter WNYC and 

1 

doubtless WNYC will, if its programs are shell as 
to warrant arresting attention, acquire many listen¬ 
ers as a result of this position. | 

That it is not a valid objection is clear from the 
testimony of appellant’s own engineers who ad¬ 
mitted that WJZ and WABC are 50 kilocycles re¬ 
moved from the 810-kilocycle frequency (R. 
and that a 50-kilocycle separation of stations i 
same geographical area is sufficient to permit the 
simultaneous operation of such stations without 
cross-talk interference (R. 1011, 1023). j 

(c) Appellant’s Chief Engineer, Mr. Brimfeerg, 
testified that the strong signal of WABC and WOR 
upon the weak signal of WPCH on 810 kilocycles 
brought about a type of interference knowii as 
“cross modulation.” He then stated that “de- 


745) 
n the 




modulation of a weak signal is independent of fre¬ 
quency.’’ (R. 747, 748.) He admitted that the 

same cross-modulation is received bv WNYC on 

* 

570 kilocycles. (R. 748.) Manifestly, this objec¬ 
tion is frivolous. 

The 810-kilocycle frequency is a “clear” 9 channel 
assigned to WCCO at Minneapolis, and Station 
WPCH has also been assigned to and operating on 
this frequency until local sunset in Minneapolis. 
(R. 70.) For aught this record discloses Station 
WPCH has operated on 810 kilocycles in the New 
York area for some time with complete satisfaction 
from an engineering or interference standpoint, as 
there is not a line of evidence in the entire record 
to the contrary. 

On the other hand, it appears from the testimony 
of WNYC’s Chief Engineer Brimberg that the 570 
kilocycles is a “regional” 10 frequency on which 
WNYC experiences considerable heterodyne inter¬ 
ference and that the station tcill encounter less such 
interference operating on 810 kilocycles than it 
does operating on 570 kilocycles . (R. 74G, 747.) 

Consequently, it is affirmatively apparent from 
this record that no objectionable interference, 

9 A 4i clear " channel is one reserved for the use of a single 
station after local sunset at the location of such clear ” 
channel station. 

i° ^ “ regional" frequency is one to which one or more 
stations may be assigned for simultaneous operation with 
an authorized power of not less than 250 watts nor more 
than 1.000 watts (night) nor more than 2,500 watts (day¬ 
time) . 


either heterodyne or cross talk, would be expected 
with the service of Station WNYC on 8l0 kilo¬ 
cycles. (R. 747, 1011, 1023.) 


(d) While appellant’s Chief Engineer o 
to the change in frequency from 570 kiloc\i 


\jected 
cles to 


810 kilocycles for WNYC on the ground thjit such 
change 4 4 would cause a loss in receptivity di^e to an 
increase in absorption of our building” (El. 628), 
it further appears that his opinion is baseji upon 
measurements made in 1922 and 1923 when it was 
found that operating on 570 kilocycles about 20 or 
25% of its power (500 watts) was dissipated in 
resistance in the building. (R. 749.) Whether 
or not the absorption will be greater or less Operat¬ 
ing on 810 kilocycles than it was operating bn 570 
kilocycles is a question of fact which can be deter¬ 
mined only by actual measurements. There is 
nothing in the record to show that any such meas¬ 
urements were made and in the absence of such 
evidence the presumption must be indulged in that 
no increase will result. 

Moreover, the record shows that it is prbbable 
that a more efficient antenna could be constructed 
in the limited space on the top of the Municipal 
Building where WNYC’s antenna is located, if 
it is operated on 810 kilocycles than is possible 
while operating on 570 kilocycles, since a morb per¬ 
fect antenna system can be erected in a limited 
space for a station operating on 810 kilocycles! than 
can be for a station on 570 kilocycles. (R. 1005- 
1007.) 
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C. The Commission’s decision is not unconstitutional 

1. Appellant has had “ Due Process ” 

a. Notice and hearing 

Section 11 of the Radio Act of 1927, as amended 
(44 StatJ 1167), provides that in the event the 
licensing authority, upon examination of any appli¬ 
cation, does not reach a decision that the granting 
thereof would serve public interest, convenience or 
necessity, it shall notify the applicant thereof and 
fix and give notice of a time and place for hear¬ 
ing thereon, and shall afford such applicant an 
opportunity to be heard under such rules and regu¬ 
lations as it may prescribe. This is in strict accord¬ 
ance with the Due Process clause of the Fifth 
Amendment of the Constitution. (Simon v. Craft, 
182, U. S. 427.) 

Pursuant to section 11 of the Radio Act of 1927, 
as amended, supra, appellant was given due and 
timely notice of the hearing upon its application for 
renewal, the application of station WMCA for re¬ 
newal, and upon the application of station WPCH 
for modification, which requested appellant’s facili¬ 
ties. 11 (R. 65, 66, 72, 73, 95, 96.) 

11 Chief Examiner Yost. “ * * * the three stations that 

are here to-day all have notice of the purposes or the issues 
here involved, and the fact that WNYC’s facilities are being 
applied for by WPCH. You admit you had notice of that, 
do you not? ” 

Mr. Joyce. “ Oh, yes; yes, we have notice of that.” (R. 
238.) 
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It participated fully both at the hearing thereon 
(which lasted ten days during which twenty-three 
witnesses were called, sixteen of whom were palled 
on behalf of appellant) and the oral argument 
before the Commission sitting en banc. 

Surely appellant cannot now contend it his not 
had due process. Technical Radio Laboratory v. 
Federal Radio Commission, 59 App. D. C. 125, 36 
F. (2d) 111. Trinity Methodist Church, South v. 
Federal Radio Commission, decided Dec. 5, 1932, 
— App. D. C. —, — F. (2d) —. 

' I 

b. Appellant teas not prejudiced by the participa¬ 
tion of Thad H. Brown as Commissioner in the 
final deliberations of the Commission and oral 
argument before it, upon the application 
tion WNYC for renewal of license, he 
been General Counsel of the Commission 
time of the hearing before the Examiner < 
application 

Counsel for appellant objected at the time oj: the 
presentation of oral argument to the Commission 
en banc, to Commissioner Brown’s participation, 
and also to his taking part in the final determina¬ 
tion upon the WNYC application for the reison 
that, at the time of the hearing thereon before the 
Examiner, Commissioner Brown was the General 

7 i 

Counsel of the Commission and as such designated 
the Assistant General Counsel of the Commission, 

who was present and represented the Commission. 

: 

The motion was overruled. 
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Paragraph 58 of the Commission's Rules and 
Regulations, page 18, provides: 

The Commission, represented by its Gen¬ 
eral Counsel or such assistants as he may 
designate, shall be a party to every formal 
hearing to the extent that in its judgment 
such participation is necessary to carry out 
the intent of the laws and treaties of the 
United States and of these regulations. 

Counsel for appellant characterizes the conduct 
of the Assistant General Counsel who participated 
in the hearing on behalf of the Commission for the 
purposes mentioned in, and in accordance with par¬ 
agraph 58 of its Rules as “antagonistic'’ to appel¬ 
lant but points to no instance of such action in the 
record. The record discloses no such instance. 

It is also clear from the record that Commis¬ 
sioner Brown, as General Counsel, did not person¬ 
ally participate in the hearing before the Exam¬ 
iner in any way. But even if he had, appellant has 
shown absolutely no way in which this might preju¬ 
dice him. The Commission is represented as a 
party in every case for the purposes only of carry¬ 
ing out the intent of the laws and treaties of the 
United States and of its regulations promulgated 
pursuant thereto and not for or against any appli¬ 
cant . It is difficult to see therefore just how any 
such participation by him as General Counsel could 
possibly make him less capable of passing impar¬ 
tially upon appellant’s application. We submit 
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that reason would dictate quite the reverse, viz, that 
if Commissioner Brown had, as General Cbunsel, 
participated in the hearing before the Examiner 
(which he did not), as its legal representative, the 
intelligence gained thereby should enable him to 
vote with greater justice than otherwise. 

Furthermore, Commissioner Brown’s participa¬ 
tion in the final deliberations upon appellant’s ap¬ 
plication can not possibly have prejudiced appel¬ 
lant since there were a majority of the Commis¬ 
sion voting upon said application without hip vote. 
(Technical Eadio Laboratory v. Federal Radio 
Commission, supra.) j 

* l 

2. Appellant has not been deprived of property without due proc¬ 
ess, has not been denied equal protection of the laws, or 
unjustly discriminated against 

a. There is no property right in the use of any par - 
ticidar frequency or wave length as against the 
legitimate exercise of the regulatory power of 
the United States 

Appellant here contends (as did it in its fprmer 
appeal to this Court, In re City of New York, De¬ 
partment of Plant and Structures (WNYC ) v. 
Federal Radio Commission, supra) that the City’s 
4 4 cl aim to open, visible, and notorious use of” the 
570 kilocycle frequency over a period of years, has 
become a property right (by prescription?) ifi said 
frequency, and that the Commission’s decision re¬ 
newing its license for the use of 810 kilocycles 
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amounts to a taking of property, without due 
process of law, in violation of the Constitution of 
the United States. 

As this Court said in the former City of New 
York case, supra,, speaking through Mr. Chief 
Justice Martin: 

We do not agree with this contention. In 
our, opinion the interstate broadcasting of 
radio communications is a species of inter¬ 
state commerce and as such is subject to 
Federal regulation. Whitehurst v. Grimes, 
21 F. (2d) 787; United States v. American 
Bond and Mortgage Company, 31 F. (2d) 
448; General Electric Company v. Federal 
Radio Commission, 31 F. (2d) 630; Davis, 
Law of Radio, 71; Zollman Law of the Air, 
102,! 103. In the exercise of this authority 
Congress has imposed upon the Federal 
Radio Commission the duty of classifying 
radio stations, of assigning bands of fre¬ 
quencies to the various classes of stations 
and for each individual station, and of de¬ 
termining the power which each station shall 
use and the time during which it may oper¬ 
ate. , Section 4 (a) (c) Radio Act of 1927. 

This regulation must deal with the broad- 

o 

casting system as a whole, of which each 
station is only a unit, and must have as its 

V 

purpose the promotion of the public interest, 
convenience, and necessity. It is manifest 
that in the performance of this duty the 
Commission must at times limit the oper¬ 
ation of some of the stations in the public 
interest. The appellant’s rights, like those 
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of other stations, are made subject to this 
authority by the statute, and also \)y the 
express terms of its license. j 

This principle has been reaffirmed by this Court 
in Technical Radio Laboratory v. Federal Radio 
Commission, 59 App. D. C. 125, 36 F. (2d) 111, and 
again in the case of Trinity Methodist Church, 
South v. Federal Radio Commission, decided De¬ 
cember 5,1932, — App. D. C. —, — F. (2d) — J, when 
it said, speaking through Mr. Justice Groner: 

Nor are we any more impressed with the 
argument that the refusal to renew a license 
is a taking of property within the Fifth 
Amendment. There is a marked difference 
between the destruction of physical property 
as in Penna. Coal Co. v. Mahon, 260 U. S. 
393, and the denial of a permit to use the 
limited channels of the air. * * * 

b. Appellant has not been denied equal protection 
of the law, and has not been discriminated against 
unjustly 

Apparently it is appellant’s contention thiit the 
assignment of the 570 kilocycle frequency t<j Sta¬ 
tion WPCH without its consent, it having formerly 
been assigned to this frequency, “is a taking of a 
property right from Station WNYC for a private 
use and this is prohibited by the Constitution of the 
United States and is contrary to the intent of the 
Federal Radio Act.” Continuing, at the bottom 
of page 33 and following on page 34 of its brief, 
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appellant says: “If said taking was for the pur¬ 
pose of turning said frequency over to the United 
States Government, as provided for by the Radio 
Act, it would be a different matter, but when said 
assignment is made to a private individual for the 
purpose of allowing said individual or individuals 
greater facilities for making money, it is certainly 
not within the intent of the Radio Act and is most 
assuredly against the Constitutional provisions of 
the United States.” If the facts as so character¬ 
ized by appellant were true, we should most surely 
agree with it that the Commission’s decision was 
contrary to the intent of the Radio Act of 1927. 
But the record and the Commissions’s decision 
based thereon unequivocally discloses that stick is 
not the case . 

Section 4 (c) of the Radio Act of 1927 (44 Stat. 
1163) imposes upon the Commission the duty of 
assigning “bands of frequencies or wave lengths to 
the various classes of stations,” and of assigning 
“frequencies or wave lengths for each individual 
station” and of determining “the power which each 
station shall use the time during which it may 
operate.” Section 9 of the Radio Act of 1927 (44 
Stat. 1166) provides that the Commission, “if 
public convenience, interest, or necessity will be 
served thereby,” shall grant to any applicant there¬ 
for a station license provided for by this act. If, 
upon examination of any application, it can not 
determine therefrom that public interest, con¬ 
venience, and necessity will be served by the grant- 
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ing thereof, Section 11 of the Act (44 Stat r 1167) 
provides that “it shall notify the applicant thereof, 
shall fix and give notice of a time and pl4ce for 
hearing thereon, and shall afford such applicant an 
opportunity to be heard under such rules ancjl regu¬ 
lations as it may prescribe.” In the instaht case 
the statutes here involved have been strictly fol¬ 
lowed. The three applications before the Cdmmis- 
sion raised related issues and were, therefore, heard 
together; all parties had equal opportunities to and 
did fully participate, and the Commission’s de¬ 
cision and its findings of fact concerning the public 
interest, convenience, and necessity are basedj upon 
and fully sustained by the record so made, the Ex¬ 
aminer’s Report thereof, the applicants’ d xce P" 
tions thereto, and the Oral Argument presented to 
it by all parties. It is respectfully submitted that 
appellant has not been denied equal protection of 
the laws and has not been unjustly discriminated 
against. The cases cited by appellant are pot in 
point because they are not applicable on the facts 
here presented. 

D. The Commission’s decision is fully supported by the 
record and should be sustained 

Appellant has no right to operate its station on 
570 kilocycles (or at all) unless public interest, 
convenience and necessity is served thereby. 
Whether or not public interest will be served is a 
question of fact to be determined by the Corrjmis- 
sion from the record before it. Technical liadio 
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Laboratory v. Federal Radio Commission, supra; 
General Broadcasting System, Inc., v. Federal 
Radio Commission, 60 App. D. C. 64, 47 F. (2d) 
426; Marquette University v. Federal Radio Com¬ 
mission, 60 App. D. C. 406. 

The Commission found that public interest, con¬ 
venience and necessity would be served by the 
granting of the applications of Stations WMCA 
for renewal of license and WPCH for modification 
of license, so as to permit the operation of both sta¬ 
tions upon the 570 kilocycle frequency with 500 
watts power and sharing time, because it appeared 
from the record that: 

a. the service now rendered by both is gen¬ 
erally meritorious; the programs being of 
a high quality, well diversified, and of inter¬ 
est to the listening public; that a large por¬ 
tion of the revenue obtained from their op¬ 
eration has consistently been expended for 
the general improvement of programs and 
equipment; 

b. that both stations are financially well 
qualified to continue such operation, are con¬ 
trolled by the same interests, and operated 
under the same management and policies; 
consequently 

c. the operation of both stations upon the 
same frequency will allow for all practical 
purposes the operation of one unlimited time 
station, which will permit a more efficient 
use of the existing broadcast facilities; 

d. that the change in assignment to 810 
kilocycles will enable Station WNYC to op- 
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erate seventy hours per week more than its 
present schedule, and twenty-two hours per 
week more than the schedule it proposed for 
its operation on 570 kilocycles; and 

e. that such a transfer will permit the 
licensee of WNYC to render any substantial 
service heretofore rendered or proposed to 
be rendered. (R. 149,150.) 

We have already commented in detail upon the evi¬ 
dence which fully supports these findings (see “The 
Merits, ’ ’ Brief pages 19-33, inclusive.) 

E. The burden of proof on any application for renewal of 
license is upon the applicant and this court should 
sustain the Commission’s findings of fact unless 
shown by the record to be manifestly against the 
evidence 

This being an application for renewal of a li¬ 
cense, the burden is upon the applicant to est4blish 
that such renewal would be in the public interest, 
convenience, or necessity. 

Technical Radio Laboratory v. Federal Radio 
Commission, supra; Sprout v. Federal Radio Com¬ 
mission, 60 App. D. C. 333; Riker v. Federal tyadio 
Commission, 60 App. D. C. 373; Brahy v. Federal 
Radio Commission, — App. D. C. —, 59 F. (2d) 
879. 

Section 16 of the Radio Act of 1927, as amehded 
July 1,1930 (46 Stat. 844), provides: j 

The review by the Court shall be linjiited 
to questions of law and findings of fact by 
the Commission, if supported by substantial 
evidence, shall be conclusive unless it ihall 
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clearly appear that the findings of the Com¬ 
mission are arbitrary or capricious. 

The Court has already applied this statute in the 
Sprout, Biker , and Braky cases , cited above. 

m. CONCLUSION 

For the reasons set forth, it is respectfully sub¬ 
mitted that the Commission’s decision should be 
affirmed. 

' Federal Radio Commission, 

Bv D. M. Patrick, 

General Counsel . 
Faxney Neyman, 

1 Assistant Counsel . 
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ffiiwrt of Appeals 

OF THE DISTRICT OF COLUMBIA. 


No. 5695. 


The City of New York, Department of Plant and 
Structures (Station WNYC), 

Appellant, 


Federal Radio Commission, 


and 


Appellee, 


Knickerbocker Broadcasting Company, a corporation, 
and Eastern Broadcasters, Inc., a corporation, 

Interveners. 


BRIEF FOR INTERVENERS. 


I. Statement. 

This is an appeal from a decision of the Federal JRadio 
Commission, made on May 6, 1932, by which 

(a) The license of Knickerbocker Broadcasting 
Co., Inc. (WMCA), is renewed; 

(b) The application of Eastern Broadcasters, 
Inc. (WPCH), is granted for a modification c\i sta¬ 
tion license so as to operate on the frequency 570 
kc. to share time with WMCA, and 



(c) Station WX YC is transferred from the fre¬ 
quency 570 kc. to the frequency 810 kc. (The 
power output of 500 watts, under which the parties 
were licensed to operate, remained unchanged.) 

The record compels the foreword that the general effect 
of the action of the Federal Radio Commission and its 
particular effect upon appellant were so advantageous that 
it is difficult to understand why this appeal is prosecuted. 

WMCA and WPCH * are under identical management 
and control. WXYC is owned, operated and controlled by 
the City of Xew York, through its Department of Plant 
and Structures. 

The licenses issued to WMCA and WXYC assigned to 
each station full time on the frequency 570 kilocycles on 
alternate days, beginning Monday, Xovember 12, 1928. The 
licenses, however, contained this significant provision: 

“This time division subject, however, to any divi¬ 
sion of time mutually agreed upon between said 
stations.” 

The two stations never operated on alternate days, but a 
mutual arrangement was made between the respective 
parties, whereby they divided the time of each day except 

Sunday, on which WXYC never operated. 

Station WPCH operates on the frequency 810 kc. with 
500 watts power until sunset at Minneapolis, Minnesota. 
The number of hours of operation that this affords in the 
City of Xew York is detailed infra (p. 24). 

The applications for renewal of the station licenses 
authorizing the operation of stations WMCA and WXYC 
were designated for hearing by the Commission because 

*We will designate the parties to this appeal by the respective call 
letters instead of the corporate names. 
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the licensees of these stations failed to file written time¬ 
sharing agreements, as provided for and required ijy Gen¬ 
eral Order ]STo. 105 of the Federal Radio ConuAission. 
Subsequent to the filing of the applications for rknewal 
of station licenses for WMCA and WNYC, station jvPCH 
filed application for modification of its station license; in 
this application the assignment of the frequency 570 kc. 
is requested, and in the same application the Commission 
is asked to transfer station WNYC to operate on the fre¬ 
queue p S10 kc. (Rec. p. 71). 

The three applications were consolidated and heard on 
a common record. The testimony on behalf of \VMCA 
and WPCH was not segregated; it was given and accepted 
without any objection in support of both applications (Rec. 
pp. 226, 249, 502). 

Following the hearing on these applications, the Ex¬ 
aminer filed his report, to which WMCA and WPCH, as 
well as WNYC, filed exceptions and asked for oral argu¬ 
ment before the Commission or a quorum thereof. Oral 
argument was granted and counsel for stations WjMCA, 
WPCH and WNYC all participated therein. The request 
for oral argument on behalf of WMCA and WPCH hav¬ 
ing been filed first and granted, and in which counsel for 
station WNYC could and did participate, there w^is no 
reason why the request for oral argument filed on behalf 

of station WNYC should have been separately granted. 

I 

On consideration of the applications, the evidence ad¬ 
duced at the hearing, the Examiners report, and excep¬ 
tions thereto and after oral argument in which cdunsel 
for all interested parties took part, the Commission ren¬ 
dered its decision and ordered that the exceptions filed 
on behalf of station WNYC be overruled, and sustained 
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the exceptions filed on behalf of stations WMCA and 
WPCH. It renewed the license of WMCA and provided 
that both station WPCH and WMCA operate on the fre¬ 
quency 570 kc.: and station WXYC was licensed to operate 
on the frequency 810 kc. Thus, the ultimate effect of the 
Commission's order was to change the operating assign¬ 
ments of stations WNYC and WPCH (Rec. pp. 150-151). 

The Questions Presented for the Consideration of 

This Court. 

Our discussion and argument will treat with the fol¬ 
lowing factors, in the order enumerated: 

1. The matter's of public necessity and conven¬ 
ience that warranted the Federal Radio Commission 
in reaching the ultimate determination that was 
made: 

2. 1 The effect that the decision of the Federal 
Radio Commission had upon the respective parties 
to these proceedings, and 

That the Federal Radio Commission in point 
of law, as well as fact, was entirely justified in the 
ultimate conclusion and direction made. 


II. ARGUMENT. 

A. The Facts. 

WMCA and WXYC have been incompatible co-tenants 
of the frequency 570 kc. Friction and disagreement grew 
and became more pronounced with the years. 


1. WMCA and WPCH. 



WMCA and WPCH are radio stations, privately owned 
and commercially operated by the same individuals with 
a single policy and for all purposes may be regarded as a 
unit (Rec. p. 139). Their growth and development de¬ 
pend upon the sale of their broadcasting facilities. The 
evidence shows and in accordance therewith the Chief 
Examiner found :* 

■ ! 

‘‘The record discloses that the net worth of the 
licensees of Stations WMCA and WPCH is $193,- 
080.18. The gross income of these stations is ap¬ 
proximately $500,000.00 a year. These stations are 
operated by a staff of competent announcers, con¬ 


tinuity writers, musicians, artists and technicians 
necessary to the efficient operation of these stations. 
Its studios, offices, machine shops, laboratories, etc., 
of Stations WMCA and WPCH occupy three entire 
floors, or approximately 17,000 square feet fn the 
WMCA Building, located at Broadway am} 53rd 
Street, in the heart of the theatrical district ot New 
York City. Stations WMCA and WPCH have 
modern control rooms on each of the three floors 
thev now occupv. New and additional control room 
equipment of the latest and most efficient type, cost- 
ing approximately $70,000.00, is now in the bourse 
of construction. In addition to the studios main¬ 
tained in the WMCA Building, these stations main¬ 
tain remote control lines to more than 25 points in 
different sections of the metropolitan area or New 
York, from which points these stations broadcast 


numerous programs daily. These remote control 
lines are maintained at an annual expense in Excess 


*On the major factors involved in these proceedings it will be ob¬ 
served that the findings of the Chief Examiner and the Federal Radio 
Commission are in accord. 
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of $18,000.00. The annual cost of talent for the 
production of programs which are broadcast by 
these stations is in excess of $100,000.00. The 
weekly payroll, including talent, exceeds $4,000.00. 
The programs include religious, educational, dra¬ 
matic, boxing bouts, sports, charitable, foreign lan¬ 
guage, organ and orchestra, political, children’s en¬ 
tertainment, and a variety of special events. 

Experiments in visual broadcasting have been 
undertaken by the Knickerbocker Broadcasting 
Company, Inc., at an annual expense estimated to 
be more than $25,000.00; the removal of its trans¬ 
mitter to Flushing, New York, at an estimated cost 
for construction of new building, towers, etc., of 
approximately $75,000** (Rec., Yol. I, pp. 113-114). 

Not onlviwere these findings confirmed bv the Federal 
Radio Commission (Rec. p. 139), but that body further 
asserted: 


“The service now rendered by applicant stations, 
WMCA and WPCH, is generally meritorious. The 
programs broadcast by both stations appear to be 
of high quality, well diversified and of interest to 
the listening public. A large portion of the revenue 
obtained from the operation of these stations has 
consistently been expended for the general improve¬ 
ment of programs and equipment” (Rec., Yol, I, 
p. 149). 

Moreover, WMCA recently installed a Wurlitzer organ 
for program use at a cost of $18,000 (Rec. p. 139). The 
station also maintains and operates the WMCA Little 
Theatre of the Air, one of the first radio auditoriums of 
its kind in this country. This is a theatre completely 
equipped with stage scenic effects, automatically operated 
curtain and lighting system. It is frequently used in the 
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production and broadcasting of outstanding and important 
programs (Rec. p. 251). The record contains other abun¬ 
dant evidence, unnecessary to detail since there is a una¬ 
nimity in the findings of the Examiner and the Commis¬ 
sion on that score. These stations have been efficiently 
maintained, properly conducted and the companies con¬ 
trolling and owning them, to use the language Of the 
Commission, are “well qualified to continue the operation 
of WMCA and WPCH, and the large and well-organized 
operating staff, which is maintained insures the el|icient 
operation of both stations and the proper presentation of 
the programs broadcast” (Rec. p. 149). We may well 
epitomize the voluminous testimony by quoting the state¬ 
ment of Chief Justice Martin that WMCA “has won the 
public esteem by the high character of its service” (City 
of Neic York v. Federal Radio Commission , infra). 
This statement was made by the Chief Justice in 1929. 
WMCA has since, as the evidence shows, and as both the 
findings of the Examiner and the Commission indicate, 
enhanced its public prestige. 

2. WNYC. 

WNYC presents almost a direct contrast. 

WNYC is owned by the City of New York, afid is 
operated by the municipality, through its Commissioner of 
Plant and Structures, an appointee of the Mayor of the 
city. The present Commissioner in charge of the station 
was appointed to his position in 1926 (Rec. p. 544). The 
operation of radio station WNYC was one of a multi¬ 
plicity of responsibilities of this municipal department 
(Rec. p. 526). 
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Commissioner Goldman brought with him no special 
aptitude nor any experience in the operation or manage¬ 
ment of a radio station (Rec. p. 5G7). As he expressed it, 
“I woke up one morning to find myself Commissioner of 
the Department of Plant and Structures and in there was 
a radio station” (Rec. p. 567). 

The financial resources with which to run WXYO are 
provided for in the city budget (Rec. pp. 547-54S). For 
the year 1932 Commissioner Goldman detailed total ap¬ 
propriations of §43,400 (Rec. p. 550). In that sum is 
included §4,200 for a program director, who spent seven¬ 
teen months away from the radio station in the service 
of a Police Commissioner of the City of New York , al¬ 
though hik salary was paid from the budget allowance 
for the municipal radio station (Rec. pp. 566, 575) ; the 
sum of §3,240 for an assistant program director, who 
does not appear at the station until the hours of 4 and 
5 in the afternoon; and the sum of §7,920 for three 
public operators (§2,640 to each), who are not on the 
regular stall* of the radio station. WNYC is not author¬ 
ized to and dors not spend anjfthing for talent (Rec. 
]). 567). In the language of Commissioner Goldman, 
“The City of New York is looking for some one with a 
big heart who wants to give us some money to do some¬ 
thing with whereby we can add some new things over 
there” (Rec. pp. 567-568). 

Appellant adduced testimony through various repre¬ 
sentatives of educational, municipal and public welfare 
organizations purporting to describe the type of programs 
sponsored by the municipality. That testimony was fur¬ 
ther designed to make it appear that these institutions 
clamored for more time, and that the inability of WNYC 
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to furnish the necessary broadcasting facilities resulted 
in the curtailment and elimination of programs thatl might 
have been of great public sendee (Rec. pp. 609-6l!4, 649- 
650, 766-767, 781, 792-795, 797, 832-843, SS5, S95 j 901). 
By this proof appellant, so to speak, endeavored to put 
its best foot forward. It sought to depict itself as un¬ 
selfishly devoted to public service in the operation of sta¬ 
tion WXYO. The basis for the argument was sou ght to 
be made that, acting solely in the public interest, more 
favorable consideration should have been accorded to the 
municipally controlled station. In our discussion of the 
effect of the Federal Radio Commission’s action infra (pp. 
24-34), it is demonstrated that WXYC, by virtue of the 
transfer to the frequency of 810 kc., received abundant 
additional time; more than enough to permit further allot¬ 


ment of station facilities for the features that appellant’s 

witnesses claimed restricted bv the insufficiency of the 

%/ 

time placed at their disposal. 

The point stressed here, however, is that the record 
established by appellant’s own witnesses indicates that 
preference was not given to educational, municipal and 
public welfare organizations, but to nondescript entertain¬ 
ment, and to the Berlitz School of Languages, a commer¬ 
cial institution , which for reasons unknown (Rec. jj. 945) 
has enjoyed at the expense of the municipality the largest 
allotment of time. Both the Examiner and the Commis¬ 
sion found, in accordance with the testimony (Rec. pp. 
117, 147) : 

“The broadcasts from Station WNYC which it 
appears occupy more time than any one particular 
program broadcast from this station during the 
year, is described as ‘The Berlitz School of Lan- 
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guages.’ Berlitz School of Languages is a com¬ 
mercial institution not in any way affiliated with 
the City of New York (Rec. p. 117). 

To this commercial institution was accorded gratis the 
very desirable period of 0.30-7 P. M. four times a week, the 
largest allotment of time made (Rec. pp. 114, 147). No 
reason for the continuance of this situation appeared. 
It is interesting to note the evasive answers given by John 
F. Fitzpatrick, the assistant program director of WNYC, 
as to why educational and philanthropic organizations and 
municipal departments were ignored to favor this commer¬ 
cial school. He testified: 

**\Yhy didn't you give up some of the Berlitz 
School of Language periods if they wanted the time 
so badly? A. I did not testify that these depart¬ 
ments wanted the time so badly, Mr. Weisman; I 
testified that these were some of the departments 
of the Citv of New York that were and had used 
the facilities of WNYC, in the way of broadcasting 
informative information to the citizens of New 
York regarding their respective departments’’ 
(Rec. p. D47). 

Indeed, as the Federal Radio Commission pointed out, 

there seemed to be no reason whv the New York Citv 

«/ %/ 

educational system “is not qualified to present educational 
programs along the same lines’’ as the Berlitz School. 
For that matter, the Commission pointed out that “more 
time could undoubtedlv be made available for the use of 
such organizations bv the termination of some of WNYC’s 
general entertainment program” (Rec. p. 147). In that 
connection, it is interesting to observe that, according to 
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the testimony of the assistant program director of WNYC, 
a typical evening program is as follows: 

“35 minutes of straight entertainment after 6 
p. m. on Thursday, October 10. On the same even¬ 
ing 20 minutes of semi-educational music. On the 
same evening approximately 2 minutes of civic in¬ 
formation and 1 minute of police alarms, and 2 
minutes of baseball scores and tide tables” (Rec. 
pp. 977-978). 

The term semi-educational, as used in the testimony of 
this witness, was meant to apply to “classical and folk 
music” (Rec. p. 974), which he did not consider to be 
“outright entertainment” (Rec. p. 974). When on^ con¬ 
siders the general nature of the programs given ove^ this 
station (Rec*. p. 14G), small wonder that Mr. Rexford, 
the director of civics, who testified in behalf of appellant, 
said that he very rarely listened to WNYC (Rec. p. 778). 
Indeed, as the Chief Examiner pointed out, “the record 
contains evidence to the effect that unnecessarily long 
periods of silence often occur between particular Events 
broadcast over station WNYC” (Rec. p. 111). 

Suffice it to say, on the present record there is very 
little in the single fact of municipal operation that com* 

I 

mends itself as a reason for preference over the jwell- 
eonducted and efficient commercially owned and controlled 
station. Akin to a newspaper, the success of a broad¬ 
casting station depends upon its public appeal and popu¬ 
lar interest. Public favor and patronage can only be 
developed by the presentation of programs that are Capa¬ 
ble of winning the greatest popular sentiment and ap¬ 
proval. Commercial sponsorship of broadcasting presen- 





tations lias been productive of programs that have aroused 
the greatest enthusiasm and the highest recognition. 
Hence, just as advertising is to the public press, so com¬ 
mercial support of broadcasting programs is the most 
cogent, if not the prime factor, enabling a radio station 
to become a beneficial influence in the community. Under 
the system prevailing in this country, commercial com¬ 
petition has aroused keen rivalry amongst the broadcast¬ 
ing companies in seeking public favor. The result has 
been a high order of programs, continued progress and 
improvement in the technical facilities and the promotion 
of industry, all of which have redounded to the general 
good. The present record demonstrates the truth of these 
assertions. 

However, the action of the Federal Radio Commission 
is not sought to be justified simply by the contrast in the 
manner and conduct of the respective stations, although 
these factors are entitled to persuasive consideration. The 
circumstances that made the decision of the Commission 
most conducive to public convenience and necessity are 
found in the further facts established by the record. 


3. The Considerations that Necessitated and Justified the 
Action of the Federal Radio Commission. 

The licenses to stations WMCA and WNYC assigned to 
each ‘‘full time on alternate days beginning Tuesday, No¬ 
vember 12, 1928” (Rec. p. 109). However, it was therein 
specified: 

“This time division subject, however, to any divi¬ 
sion of time mutually agreed upon between said 
stations.” 
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It conclusively appears from the testimony of fill par¬ 
ties that operation on alternate days was impractical and 
undesirable. The assistant program director for WXYC 
testified that, under such an arrangement, the municipality 
would be sacrificing full opportunity of broadcast ng im¬ 
portant civic functions (Rec. p. 057). On the other hand, 
Mr. Donald Flamm, president of WMCA, testified ‘fit 
was quite thoroughly discussed, and everyone concerned 
conceded that the operation on alternate days would be 
suicide for WMCA and would not serve the purpose for 
WXYC” (Rec. pp. 1028-1029). 

It is common knowledge to-dav that the listener looks 
for and expects to find those radio features of interest to 
him at a fixed point on the dial, and at a definite hour, 
just as he finds the editorial and other features of his 
daily newspaper at their accustomed place. Quite obvi¬ 
ously, this was impossible under operation on alternate 
days. Accordingly, the parties arrived at, what is con¬ 
tinually referred to in the record as a “gentleman's agree¬ 
ment,” whereunder the time of each day was shared, and 
the specific hours and periods during which each was to 
operate was designated (Rec. pp. 1065, 585-586). WXYC, 
under this arrangement, to quote the testimony df Mr. 
Brimberg, its engineer in charge, 

.. * * * broadcast daily, weekly except Sunday, 
from eleven to twelve each morning, from six to 
eight-thirty on Monday, from six to nine-thirty on 
Tuesday, P. M., from six to ten P. M. on Wednes¬ 
day, six to nine-thirty on Thursday, six to ^even- 
thirty 1*. M. on Friday, and six to eight-thirty on 
Saturday night” (Rec. p. 592). 


The balance of the time was employed by WMCA, e 
for the requests of the municipality that it be all 


xcept 

otted 





additional time for special broadcasts of ‘‘transcendent 
importance.” As to the latter, further will be said pres¬ 
ently. This gentleman’s agreement, according to appel¬ 
lant’s own testimony, was observed more in the breach 
than in the performance thereof. Considerable chaos and 
friction were the consequence. Mr. Brimberg, appellant’s 
witness, quite freely admitted: 

“It happened very often that we went over a few 
minutes with reference to certain broadcasts be¬ 
yond the time that WMCA had a program sched¬ 
uled in the newspapers, or sometimes as much as 
15, 20 or 30 minutes. It happened around Septem¬ 
ber 1, 1930, that we had a program on that kept us 
on for an hour and a half. That is, the newspapers 
showed WMCA to go on at 8.30 and we did not go 
off until 10 o'clock" (Rec. p. G23). 

He further gave the following illuminating testimony: 

*‘Q. Mr. Brimberg, does Radio Station WNYC 
ever sign off after its scheduled time for signing 
off? A. Yes. 

(2. How often? A. Not very often recently, but 
for a tony period of time ire did that , starting some 
time around early W2 ( d and for a period of many 
months. 

<2.! Would you say that in the last three months 
WXYC has signed off after its scheduled signing off 
period? A. / don't remember " (Rec. p. 714). 

In one instance a request was made for an additional 
half hour, which was granted, and in return for the 
courtesy, station WXYC simply abused the privilege by 
usurping further time. The same witness for appellant 
gave the following testimony: 

“Q. Your regular signing off period for that day 
v was 12 o'clock. A. That is correct. 
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Q. And then you requested from WMCA an addi¬ 
tional half hour to broadcast that program? A. 
Whoever made that request. 

Q. And that request was granted to you? A. 
Xo, because we broadcast- 

Q. Yes, and instead of signing off at 12.30 in ac¬ 
cordance with your own request, you went on be¬ 
yond that time? A. Because, as T said before- 

Q. T didn’t say ‘because.’ You did do th<^t? A. 
Yes. 

Q. And those instances have occurred a good 
many times, haven’t they? A. I don’t know how 
many times. 

Q. Of course, you realize that we have ja pro¬ 
gram standing by waiting for you to sign ofi: at a 
scheduled hour, don’t you? A. I don't kno^ what 
you have got” (Rec. pp. 714-715). 

The testimony of Roland von Webber, one of appel¬ 
lant’s announcers (Rec. p. 8G5), on the same subject, is 
likewise enlightening. He testified that the schedule of 
hours that WNYC normally went on the air was the same 
as that testified to by Mr, Brimberg (Rec. p. 878). He 
further testified: ] 

“Q. Have there l>een many occasions when you 
signed off later than the hours you just specified? 
A. That question is a difficult question to answer 
yes or no. I think yes would be the propdr an¬ 
swer” (Rec. p. 878). 

The municipal .station had none of the responsibilities of 
WMCA. Irregularities in its schedule might cause com - 
plaint , but no prejudice. Its broadcasting service, even if 
it had no listeners , could continue so long as funds were l 
provided for its operation by the city government. To 
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Tl’J/CM this chaos , confusion and irregularity was seri¬ 
ously prejudicial . Jf# /yoor/ will depended upon the mainte¬ 
nance of the integrity of the contracts with its commercial 
sponsors. Regularity in its broadcasting schedules was 
highly essential to the proper conduct of its station. Popu¬ 
lar interest could not very long be maintained nor its 
clientele retained by listing programs in the press that 
were not presented at the time specified. This situation 
continued to become more aggravating. As Commissioner 
Goldman expressed it, ‘*we would keep continually wran¬ 
gling” (Rev. p. 539). They “continually kept up that 
fight” (Rec. p. 542). 

In another instance WXYC commenced to broadcast at 
nine in the morning, the time at which WMCA had con¬ 
tinually been broadcasting, so that both stations were in 
operation at the same time (Rec. p. 589). Mr. Brimberg, 
appellant's engineer in charge, in the course of whose ex¬ 
amination this came to light, significantly remarked: 

**On account of this incident, WXYC never at¬ 
tempted, on my advice, to maliciously interfere 
with WMCA's programs, for fear of being accused 
of just that. In other words, malicious interference, 
and! that we might incur the wrath of the Federal 
Radio Commission” (Rec. p. 590). 

On September 2, 1930, the president of WMCA was 
compelled to write the Commissioner of Plant and Struc¬ 
tures as follows: 

•*I have just learned that Station W-N-Y-C failed 
to sign off at 8.30 P. M. last night and continued 
on the air until 10.00 o'clock thus nullifying our 
scheduled programs. This was done without even 
the usual request for the time. 
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We have repeatedly protested against your sta¬ 
tion signing off after the time set in our arrange¬ 
ment and we have accepted the repeated explana¬ 
tions and promises that that situation woi^ld not 
occur in the future. Last night’s action, without a 
suggestion of warning from your station, was the 
most flagrant piece of work in our experience. We 
had our programs ready to go on, waiting in our 
studios, and our repeated telephone calls to your 
station met with indifferent answers and Without 
any avail. 

Our relations have been friendlv and mutually 
courteous. We have repeatedly accommodated the 
requests of your station for additional time. We 


cannot permit an occurrence like last nightjs ever 
to be repeated. We do not desire to embarrass the 
City of New York either at home or before the Fed¬ 
eral Radio Commission, but we insist that another 
occurrence like last night’s must never happen 
again'* (Rec. p. 024). 

These difficulties were neither isolated nor sporadic. In 
fact, in February of 1029, WMCA was compelled to insti¬ 


tute injunction proceedings against the city, in the state 
courts (Rec. pp. 927-928). That action was brought to 
restrain the municipality from causing irreparable dam- 
age by its threatened violation of the mutual time-sharing 
agreement. On the basis of that understanding, WMCA 
asserted in the suit it brought that it had “proceeded to 
arrange its future schedules,” and “accordingly mad^ con¬ 
tracts for the future use of time assigned to radio 
WMCA,” and “otherwise incurred legal obligations for 
the future operating time of radio station WMCA under 
such agreed schedule made by the city authorities” (Rec. 
p. 174). 
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It was further alleged in those proceedings that, unless 
enjoined, there would result “a chaotic condition with 
respect to the defendant station (WNYC), as well as the 
plaintiff station (WMCA)” (Rec. p. 175). 

A conference ensued, and the proceedings for an in¬ 
junction were withdrawn (Rec. pp. 704, 928-929). How¬ 
ever, the same difficulties broke out afresh. Matters again 
reached the stage where complaint was necessarily made 
to the Federal Radio Commission, who directed the fol¬ 
lowing communication to station WXYC on October 25, 
1930: 

"Gentlemen: 

The Commission is in receipt of letter from Sta¬ 
tion WMCA under date of October 21, 1930, in 
which it states: 

•WMCA and WNYC find it impossible to con¬ 
tinue the present time-sharing agreement and they 
are unable to agree upon a new schedule/ 

It i is suggested by the correspondent that the 
Commission take steps to adjust the situation, 
‘which has become quite serious/ 

This information is being forwarded to you to 
make possible an expression of your views upon the 
situation. 

Yours very truly, 

James W. Baldwin, 

Secretary” 

(Rec. p. 630). 

Station WMCA was not arbitrary in its attitude to- 
wards the ! municipal station. Commissioner Goldman 
testified: 

“Q. Xow, isn't it a fact, Commissioner, that 
whenever a request for time on your part was re- 
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fused it was followed with the statement that our 
commercial obligations prevented us from giving 
you that time? A. That mav be true. I am not 
questioning that. 

i 

(^. But whenever we refused the time it was not 
simply a prank so far as you recall it; isn’t that 
correct? A. Not even myself have said a vford in 
that direction” (Rec. pp. 557-558). 

* * * * * * * 

“Q. I am trying to bring out from you, Commis¬ 
sioner, that our refusals were not arbitrary, and if 
you are willing to make that statement I ajn con¬ 
tent. A. 1 never questioned whether they were arbi¬ 
trary or what they were” (Rec. p. 558). 

As part of the “gentleman’s agreement,” it was Under¬ 
stood that WMCA was to stand by for WNYC to permit 

i 

of special broadcasts mutually considered to be of ^tran¬ 
scendent importance.” Mr. Flamm testified: 

“I was told it would happen only once in a while, 
and that whenever possible we would be gi^en as 
much advance notice as they could possibly ar¬ 
range. In fact, it was estimated that, unless there 
was something very unusual that happened on the 
spur of the moment, they would know at least a 
week or two in advance, and would notify us ac¬ 
cordingly, so that we could rearrange our program 
schedules” (Rec. pp. 1027-1028). j 

* * * * * * * 

**It was assumed that those matters would be 
decided mutually. It was as though we were giving 
away our station, if we left it entirely to them to 
decide when we would stay off the air, or when we 
would broadcast. That would simply be transfer¬ 
ring the activity of our station to WNYC. Thev 
could decide that anything was of transcendent im¬ 
portance, if we had been foolish enough to| give 
them such permission” (Rec. p. 1028). 





The evidence shows, and the Examiner (Roc. p. 112 ) r 
as well as the Commission (Rec. p. 140), point out that: 

“The record discloses that out of a total of 85 
requests, made during the years 19*10 and 1931 by 
Station WXYC to broadcast particular events on 
time regularly used by Station WMCA, 57 were 
granted'* (Rec. p. 112). 

Additional time was yielded, unless substantial rea- 
sons rendered it practically impossible to do so. As Mr. 
Flamm pointed out, “the first and most important reason 
was they would call us up on such short notice that it 
was a physical impossibility to cancel or rearrange our 
commercial program schedule*' (Rec. p. 1031). In other 
instances, the denial of time was “actuated by the fact 
that the requests for time were for events not of tran¬ 
scendent or even ordinary importance" (Rec. p. 1031). 
The witness further pointed out, and it is a matter of 
common knowledge, that invariably an event of transcend¬ 
ent importance was broadcast by the large radio chains 
(Rec. p. 1031). Indeed, appellant's witnesses admitted 
that requests for additional time were denied only where 
the time already had l>een contracted for, and were rarelv 
refused where the period was occupied by a sustaining 
program (Rec. p. 935). 

In connection with what was described to be k ‘the first 
and most important reason" regarding the insufficiency 
of the notice, it would be well at this point to answer the 
criticism in appellant's brief, founded upon the failure to 
broadcast the address of Mr. Justice Hughes, given at 
the dinner of the Bronx County Bar Association. Appel¬ 
lant's brief in that regard typifies the manner in which 
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the record has been ignored. The unwarranted criticism 
made is effectively answered by the testimony of appel¬ 
lant's own witnesses and the evidence introduced by it. 
Appellant's announcer testified on direct examination that 
“they were very anxious here at the hotel to halve Mr. 
Justice Hughes get his talk over" (Rec. p. 854). The 
announcer admitted that “we started negotiations a few 
minutes ahead of the presentation” (Rec. p. 855)J This 
was by a phone call made to someone whom the witness 
could not identify (Rec. p. 855). On the day in question, 
appellant's announcer testified that he did not know that 
additional time would be needed beyond 10 o’clock] (Rec. 
p. 8G1). The municipal staff was not trained toj think 
••about what might happen”; he said: 

•*We had a new technique that none of us were 
familiar with at the time, and it was the result of 
the split, and none of us were trained in particular 
about thinking what might happen, and it w^ts not 
until events developed that I could tell by tl^e way 
the speeches were running that we would not be on 
the air at 10 o'clock” (Rec. p. 862). 

The first request- he made for additional time was but 
shortlv before the hour at which IVNYC was to sign off 
and WMCA was to resume broadcasting ( Rec. p. S62) ; 
and this, although the municipal station knew at least 
ten days in advance of the contemplated broadcast (Rec. 
p. 863); and further knew that there were six speakers 
and the time allotted for the broadcast was but fon;y-five 
minutes (Rec. pp. 863-864). In any event, arrangements 
were made to have WMCA broadcast the event. Tint situ¬ 
ation that resulted in the failure of the broadcast is out¬ 
lined in a letter by WMCA to the president of the iferonx 
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County Bar Association, introduced into evidence hy ap¬ 
pellant's counsel, reading in part as follows: 

“1 am deeply regretful for the unfortunate situa¬ 
tion which last night prevented the broadcast of 
vour event, as scheduled. As vou doubtless know, 

this was not the fault in anv wav of this station. 

#. • 

Thorough investigation was instituted at once 
under my personal direction, and it was immediate¬ 
ly disclosed that the Astor Hotel management failed 
to perform its part in the agreements involved. 
The wires of the telephone company were, in fact, 
installed: but we now find upon further investiga¬ 
tion that neither the telephone company nor our 
representatives, who were on the spot, were per¬ 
mitted to complete connections. It seems that the 
Astor management had not properly directed the 
installation of wires to the right room for vour 
event in the lirst place" (Bee. p. 1054). 

That communication concluded thus: 

**In closing, mav I sav that WMCA stands readv 

to assist you in any way, shape or manner to rectify 

anv embarrassment caused to vou or vour cause. 

To that end, already our President, Hr. Donald 

Flamm, has invited Hon. Charles Evans Hughes to 

accept the facilities of this station. Likewise, to 

vou and vour associates the same facilities are 
• • 

herein* extended and I trust that we mav get to- 
gether and discuss wavs and means, not onlv to 
rectify your situation, but to put over your mes¬ 
sage" (Bee. p. 1054). 

The entire incident was unfortunate, and only serves 
to illustrate why the Examiner himself, in his report, said 
that: 

“The Examiner does not wish to be understood 
as indicating that the time division hereinafter 


recommended for Stations WXYC and WMCA is 
the most desirable from the standpoint of tlhese sta¬ 
tions, or that best calculated to insure th^ highest 
public service" (Rec. p. 122). 

I 

Indeed, this shows that the conclusions and recoi|imenda- 
tions of the Examiner were not justified by the very find¬ 
ings he made. 

4. The Effect of the Action of the Federal Radio 
Commission on the Respective Parties. 

The ultimate determination of the Federal Radio Com¬ 
mission eliminated the irregularity, confusion aijid fric¬ 
tion that resulted from the joint use of the frequency of 
570 kc bv WMCA and WXYC. It enabled each station 
to render more efficient public service. The municipality 
acquired a greater quota of uninterrupted operating hours 
on the frequency of 810 kc. It received ample tihie for 
the presentation of important municipal events, also more 
than sufficient to allot further time for the educational 
features that appellants witnesses claimed were restricted 
by the inadequacy of the broadcasting period placed at 
their disposal. WMCA, on the other hand, was free^l from 
the hazards of usurpation of its time and the frequent 
disruption of the regularity of its broadcasting schedules. 
It was enabled to preserve the integrity of its contracts 
with its commercial sponsors and to continue the Expan¬ 
sion and operation of its broadcasting facilities sc^ that 
the public would ultimately be benefited by the 
type of program that emanates only from the well 
lated, well conducted and efficiently managed commercial 
station. 


high 

regu- 
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a. The Effect of the Transfer of WNYC to 810 kc. 

On the frequency 810 kc. WNYC could operate daily 

from 6 A. M. until sunset in Minneapolis, Minn. The 

Federal Radio Commission definitely fixed the hour of 

%/ 

sunset in Minneapolis for the twelve months of the year 
(Rec. p. G25). New York City sunset time is one hour 
later (Rec. p. 625). Daylight saving is in vogue in New 
York City from the last Saturday in April until the last 
Saturday in September (Rec. p. 720), so that the ultimate 
sign off schedule of operation of WNYC upon the new 
frequency is as follows: 


January 

0.00 

P. M. 

February 

6.45 

P.M. 

March 

7.15 

P. M. 

April 

8.00 P.M* 

May 

9.30 

P. M. 

J une 

10.00 

P. M. 

J ulv 

10.00 

P. M. 

August 

9.15 

P. M. 

September 

8.30 

P. M.t 

October 

6.30 

P. M. 

November 

5.45 

P. M. 

December 

5.30 

P. M. 


Shortly before the filing of the applications that resulted 
in the present proceedings WNYC submitted a proposed 
agreement, which specified proposed hours for the opera¬ 
tion of each station as follows (Rec. p. 51) : 



i 

Actual 

Quota Value 

Station 

Broadcasting Periods 

Hours 

of Hours 



per Day 

per Week 

WNYC 

Daily except Sunday: 




6 A. M. to 9 A. M . 

3 

18 


11 A. M. to 6 P. M . 

.. < 

42 


6 P. M. to 8 P. M. 

*> 

• • 
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S4 

WMCA 

Daily except Sunday: 




9 A. M. to 11 A. M. 

o 

12 


8 P. M. to 12 P. M . 

.. 4 

48 


Sunday: 




6 A. M. to 6 P. M. 

12 

12 


6 P. M. to 12 P. M . 

6 

12 




84 


* From last Saturday in April. 9.00 P. M. 
t Until last Saturday. 
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The beneficial effect of the transfer of WXYC to the 
frequency of 810 kc. is graphically illustrated by ithe fol¬ 
lowing testimony of appellant's chief engineer, g|ven on 
cross-examination: 

**Q. If you multiply that by 52, WXYC will have 
how many quota hours per year on the 570 kilocycle 
channel? A. 4,308 quota hours per year; for 52 
weeks, rather. 

Q. 4.308? A. That is what I said. 

(2- Will you subtract -1,308 from 5,(43^ 9 
1,257 1 4 is the difference. 

Q. The difference in favor of the operation on 
the 810 kilocycle channel: is that correct? A. In 
quota value hours. 

Q. So much for that. So that if WXYC were 
o]>erating on the 810 kilocycle channel it would 
have that number of quota hours more than it 
would have under your proposed schedule on the 
570 kilocvele channel: is not that correct? A. Yes" 
(Rec. p. 720). 

Upon the record the Federal Radio Commissioif quite 
properly concluded: 

‘•Counting the hours before 0.00 p. m. as day 
hours and those after 0 p. m. as night hours, WXYC 
now operates 0 day hours and 18 night hours (a 
total of 24) per week. Under the plan advanced by 
WXYC at the time of the filing of these applica¬ 
tions and hereinbefore set forth, that station would 
operate 00 day hours and 12 night hours (a total of 
72 ) per week. The transfer of the present WPCH 
operating assignment to WNYC would enable the 
latter station to operate an average of 84 da^r hours 
and 10 night hours (a total of 94) per week? (Rec. 
p. 148). 
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Appellant's own testimony demonstrates how advanta¬ 
geous the new assignment was. The important special 
civic events, according to appellant's announcer, took place 
at noon: 


“Q. Mr. Cowan, the special civic events that you 
have testified to, such as the reception to Mr. Laval 
and to the kings and queens—what time of the day 
do they take place? A. The set time for receptions 
at the (hity Hall, because of the noonday crowds, is 
1 2 o'clock noon. 

Q. And when do thev usuallv finish? A. Thev 
consume normally an hour" (Rec. p. 8G4). 


Of twenty-6ne requests which the municipal station 
made for additional time to permit of broadcasts of events 
allegedly of “transcendent importance/' and which WMCA 
was constrained to refuse, nineteen were for daytime allot¬ 
ments. Appellant's assistant program director so testified 
(Rec. p. 941). 

It is fair to assume that the broadcasts made and pro¬ 
posed by the representatives of educational, municipal 
and public welfare organizations, called as witnesses by 
the appellant, represented the presentations claimed to be 
of greatest public service. Hence, it would be well to 
examine that testimony with the view to determining 
whether the action of the Federal Radio Commission was 
detrimental or advantageous with respect thereto. 

Dr. Winfred Scott Pugh, connected Avith the Depart¬ 
ment of Hospitals of the City of New York, testified to 
the use of WXYC's facilities for a series of lectures on 


medical subjects (Rec. pp. G09-G12). The only time al¬ 
lotted to him was fifteen minutes a Aveek (Rec. p. G09). 
That, he said, was entirely insufficient for the broadcasts 


(Rec. p. 014). He required *‘at least double” the time 
allotted (Rec. p. 614). The doctor testified that ^he par¬ 
ticular hour of the day at which he was permitted to 
broadcast was not of great moment, but it teas of im¬ 
portance that a definite a)ul invariable time be fixed (Rec. 
p. 617). In fact, he had also written to station WMCA 
for permission to broadcast his talks. He testified: 


•*Q. In writing* to WM(’A asking for a time to 
permit the broadcasting of your talks did you set 
the hour that you would like to have? A. No, sir'* 
(Rec. p. 617). 

The doctor also gave the following significant testimony: 

**Q. You feel, doctor, that these talks woul^l serve 
the best purpose if they were placed on a station 
whose time is unvaried? A. Yes” (Rec. p. 618). 

Grievances of such nature are removed by the action of 
the Federal Radio Commission. 

One Louis Resnick was called to give testimony on 
behalf of the appellant. He was director of publid infor¬ 


mation and education of the Welfare Council of the City 

of New York, a federation of all the health and Welfare 

■ 

agencies in the city (Rec. p. 649). In connection with 


the welfare work of the organization he testified he em¬ 
ployed the broadcasting facilities of WNYC (Rec. p, 650). 
Although originally the time allotted for such purpose was 
thirty minutes twice a week, his time was gradually whit¬ 
tled away until it reached the point where but ten minutes 


was allotted once a week (Rec. p. 650). 


On cross-exami¬ 


nation he testified: j 

*•Q. Supposing radio station WNYC should as¬ 
sign to you half an hour or an hour a day at 5 
o’clock in the afternoon; would you object? A. We 
would be glad to have it” (Rec. p. 665). 
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Another witness, Paul I>. Mann, a lecturer on the staff 

of the American Museum, gave like testimony (Rec. pp. 

792-795). He said “that the policy of the Museum is to 

use whatever time thev can at least to the extent of fifteen 

%/ 

minutes weekly until June if they can get that over 
WXYC” (Rec. p. 797). Time was allotted “at infrequent 
intervals on Fridays v (Rec. p. 797). Xo definite period 
was assigned (Rec. p. 797). The witness testified that 
the Museum is open from 9 A. M. until 5 in the evening 
(Rec. p. 812), so that he could be readily accommodated 
under the action of the Federal Radio Commission. 

Rlanche Irene Welzmiller, Deputy Commissioner in 
charge of the Rureau of Information and Home Economics 
in the Department of Public Markets, also gave illuminat¬ 
ing testimony. On behalf of her department, the facilities 
of WXYC were employed to broadcast information con¬ 
cerning food and other allied matters (Rec. pp. 885-895). 
The time allotted for the broadcast was fifteen■ minutes 
twice a week from 11.Oo to 11.20 in the morning. The 
witness testified “when somebody else runs over I only 
get twelve minutes** (Rec. p. 895). She, too, sought more 
time. She did not get it (Rec. p. 901), So that the assign¬ 
ment of WXYC to the frequency of 810 kc. made provision 
for the allotment of sufficient time for this broadcast. 

Frank A. Rexford, a director of civics and civic activi¬ 
ties in the Board of Education of the City of New York, 
testified as to the use and proposed use of the facilities 
of WXYC in connection with educational programs (Rec. 
p. 7GG). The time allotted was one hour on Wednesdays 
of each week (fol. 7G7). More time was sought and it 
was refused! (fol. 781). His testimony likewise indicates 
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that the additional time WNYC received on the new fre¬ 
quency could enable the placing at his disposal of an 
advantageous broadcasting period during the day (Rec. 
pp. 777-778). | 

A member of the public speaking department of the 
College of the City of New York (John D. Meyer) testi¬ 
fied as to the use and proposed use for educational pur¬ 
poses of station WNYC by that educational institution 
(Rec. pp. 832-838). Development of what was designated 
as an Air College “was thwarted/ 7 he said, “due to the 
fact that the present status of the time of WNYC is not 
certain 77 (Rec. p. 838). He also testified that io funds 
were available with which to put his broadcasting plans 
into operation (Rec. p. 843). The uncertainty as to time, 
in anv event, was removed by the action of the Federal 
Radio Commission. 

So, too, under the assignment of 810 kc. additional time 
could be made available for the broadcast proposed by 
appellants witness, Albert Finnan, Postmaster of Brook¬ 
lyn (Rec. p. 665), who broadcast once a week for ^ fifteen- 
minute period (Rec. pp. 670-671). The Postmaster testi¬ 
fied that the fifteen-minute weekly period is usujally all 
that he requested, but he said “there have been times when 
I have desired additional time and did not get it. It was 
not practicable to give it 7 ' (Rec. p. 673). 

Just why in the face of the facts established by the. 
record, appellant seeks to assail the determination of 
the Federal Radio Commission, it is not easy to per¬ 
ceive. Indeed, the voluntary exchange of facilities be¬ 
tween WYNC and WPCH was the subject of discussion 
with the Commissioner of Plant and Structures (^ec. pp. 
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500-571 ), whose sole objection seemingly was a doubt as 
to his authority to make the exchange (Rec. p. 571). 
Moreover, the position uniformly taken l>y the municipal¬ 
ity was that the sharing of time with a commercial station 
was undesirable (Rec. p. 940). 

In view of all the circumstances, the action of the Fed¬ 
eral Radio Commission granting to the municipality the 
exclusive tenancy of the frequency of 810 kc. with a larger 
and more favorable quota of operating hours, free from 
an unfavorable co-tenancy, should have been welcomed, 
rather than assailed. The Federal Radio Commission was 
well warranted in concluding, as it did, that: 

“The transfer of the operating assignment here¬ 
tofore licensed to WPCH to Station WNYC will 
enable the latter station to operate seventy hours 
per week more than its present schedule allows and 
twenty-two hours per week more than the schedule 
proposed by the WNYC representatives. More¬ 
over, it appears that such a transfer will permit the 
licensee of WNYC to render any substantial service 
heretofore rendered or proposed to be rendered” 
(Rec. p. 150). 

b. The Technical Operation of WNYC on 810 kc. Will Be 

Better Than on 570 kc. 

Some attempt was made on behalf of appellant to sup¬ 
port the claim that operation on the 810 kc. frequency, 
from a technical standpoint, was inferior to the 570 kc. 
channel. It was readily demonstrated on cross-examina¬ 
tion of appellants own witnesses that this contention 
was likewise without substance. The radio engineer, 
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Charles Russell Wexler, called as a witness by appellant, 
testified on cross-examination: 

“Q. The higher frequencies are those whjch with 
the lower order of signal strength can be listened 
to where they could not be under the same condi¬ 
tions on a low frequency? A. That is possible; yes. 

Q. And that advantage in this particular case is 
on the 810 channel? A. Slightly” (Rec. pp. 995- 
990). 

Appellant’s chief engineer, Brimberg, testified oh cross- 
examination : 

•*Q. Would you not say as an engineer tliat het¬ 
erodyne interference that will be caused to pe 500 
watt station WXYC on 810 would be considerably 
less than the heterodyne interference that is now 
received by Station WXYC on the 570 kilocycle 
channel? A. The heterodyne interference would be 
less. 

Q. On the 810? A. It would be less on the 810 
than on the 570” ( Tiec. p. 747). 

The latter further testified: 

* 

“Q. How tall is the Municipal Building? A. 
About 420 feet. 

Q. And is jt a steel structure? A. Yes. 

Q. Is it located in the area almost entirely com¬ 
posed vDf a great many tell steel structured? A. 
Yes, si>.' 

Q. And vour transmitter is located in that build- 

i 

ing? A. The transmitter is located on thd 25th 
floor. / 

Q. And your antenna system is of course on top 
of the building? A. It runs from the 25th up to 
the 38th. | 
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Q. In using a 500-watt transmitter you actually 
go out as if you used a 250 or a 300-watt trans- 
mitter? Is that the point in ultimate result? A. 
I would say it is about 20 or 25 per cent, of our 
power that is dissipated in resistance in the build¬ 
ing. 

Q. And the buildings surrounding it? A. The 
immediate surroundings: yes" (Rec. p. 719). 

In conjunction with the foregoing, the following fur¬ 
ther testimony of Engineer Wexler, given on cross-exam¬ 
ination, is pertinent : 

**Q^ Mr. Wexler, is it not a fact that within a 
limited space, where space is limited and crowded, 
the higher the frequency, the more efficient antenna 
system—in other words, put it this way: the lower 
the wave length the more room it takes to put up 
an efficient antenna system. That is so, is it not? 
A. That is right" (Rec. p. 1005). 

******* 

*‘Q. And you have a longer antenna for 570 kilo¬ 
cycles than you do for 810? A. That is the point I 
was making. 

Q. And the very point I am making is that you 
can get the 810 kilocycle antenna in a less space 
than 1 you can the 570. A. That is positively so” 
(Rec. p. 1007). 

So it clearly appears that the operation of WXYC would 
be more efficient and effective on the 810 kc. frequency than 
on the 570 channel. It is needless unduly to lengthen this 
brief bv further detailing the technical totimonv. An 
examination of the evidence given by appelbint's own ex¬ 
pert (Rec. pp. 995-1025) substantiates the testimony of the 
president of WPCH that 810 kc. was certainly as desirable 
a frequency as 570 kc. (Rec. p. 1066). t 


The expert testimony was given careful consideration 
by the Federal Radio Commission, and its conclusions 
are detailed in the record. The Commission, on tihat sub¬ 
ject, said in part: 

"No station operates in the New York area with¬ 
in 50 kilocycles of the 810 frequency and po objec¬ 
tionable interference, either heterodyne or cross¬ 
talk, would be expected to result with the service 
of WNYC should that station be assigned j:his fre¬ 
quency. Although some evidence was introduced 
by WNYC in an attempt to show that the 810 kc. 
frequency is not as satisfactory for general recep¬ 
tion in the New York area as the 570 kc. channel, 
such evidence is neither satisfactory nor convinc¬ 
ing. While some types of receivers might give bet¬ 
ter reception upon the lower frequency other types 
would perform more satisfactorily upon tjhe 810 
frequency. Moreover, it is probable that k more 
efficient antenna could be constructed in t^ie lim¬ 
ited space upon the top of the Municipal Bjiilding 
(the site of the WNYC antenna) if WNYC) is op¬ 
erated upon 810 kc. than is possible while operating 
on the 570 kc. frequency, since a more perfect an¬ 
tenna system could be erected in a limited space 
for a station operating on 810 kc. than couldj be for 
a station operating on 570 kc." (Rec. p. 148). 


The reason for the reference to the constructioji of a 
more perfect antenna system for WNYC was explanatory 
of the following comment made by the Commission On the 
technical evidence: 


**With regard to the engineering questions pre¬ 
sented by these applications it appeal's that \j T MCA 
delivers a more satisfactory signal throughout more 
portions of the metropolitan area of New York City 
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than does WXYC. This is, apparently, due to the 
fact that the steel const meted buildings surround¬ 
ing the transmitter of WXYC absorb a large part 
of the radiated energy while the transmitter of 
WMCA is situated in a more satisfactory location at 

Hoboken. The removal of the WMCA transmitter 
to Flushing, Long Island, is expected to further 

increase its efficiency” (Rec. p. 147). 

c. The Effect of the Action of the Commission Upon 

WMCA and WPCH. 

Further elaboration upon the result that the action of 
the Commission has had upon these stations is unneces¬ 
sary, in view of the preceding discussion. The effect is 
accurately and tersely summarized by the Federal Radio 
Commission in the grounds specified for the Commission's 
decision as follows: 

“The service now rendered by applicant stations, 
WMCA and WPCH, is generally meritorious. The 
programs broadcast by both stations appear to be of 
high quality, well diversified and of interest to the 
listening public. A large portion of the revenue 
obtained from the operation of these stations has 
consistently been expended for the general improve¬ 
ment of programs and equipment. * * * 

The licensee corporations of WMCA and WPCH 
are controlled by the same interests, the two sta¬ 
tions are operated under the same management and 
polities, and the operation of both stations upon 
the same frequency, allowing for all practical pur¬ 
poses the operation of one unlimited time station, 
will permit a more efficient use of existing broad¬ 
cast facilities” (Rec. pp. 140-150). 

Appellant decries the fact that economic advantages 
accrued to these stations. It seems to Regard that as a 




ground for assailing the decision of the Federal Radio 
Commission (Applt’s. Brief, p. 53). That argument is 
treated infra . Hence, suffice it at this point to say, that 
the opportunity for a more economic and efficient opera¬ 
tion of a broadcasting station results in a higher measure 
of public service. Especially where the broadcasting com¬ 
pany, as has been the demonstrated policy of these stations, 
reinvests its earnings for the purpose of acquiring a letter 
grade of talent and improved technical facilities. 


B. The legal contentions urged by appellant are 
without merit. 

1. No constitutional right of appellant was violjated. 

Appellant claims that it was deprived of property with¬ 
out due process of law; that it was denied equal protection 
of the laws; that it was subjected to unjust discrimination, 
and that the action of the Federal Radio Commission 
impaired “the obligation of an existing contract.” In 
answering these contentions, founded upon the alleged 
transgression of the Commission beyond the pale of the 
Constitution, it would be supererogation to add what this 
Court said on that subject in the very recent cases of 
Trinity Methodist Church, South v. Federal Radio Com¬ 
mission, ..... Fed. (2d)_, and in City of New York v. 

Federal Radio Commission, 36 Fed. (2d) 115 (certiorari 
to the United States Supreme Court was denied ih both 

i 

cases). In Trinity Methodist Church, South v. Federal 
Radio Commission, supra, Mr. Justice Groner, R., said: 

“Nor are we any more impressed with the argu¬ 
ment that the refusal to renew a license is a taking 
of property within the Fifth Amendment. There 
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is a marked difference between the destruction of 
physical property, as in Fenna. Coal Co. v. Mahon, 
260 IT. S. 393, and the denial of a permit to use 
the limited channels of the air. As was pointed 
out in American Bond & Mtge. Co. v. United States, 
52 F. (2d) 318, 320, the former is vested, the latter 
permissive, and, as was said by the Supreme Court 
in C. 1 , B. & Q. By. Co. v. Commissioners, 200 U. S. 
501, 593: ‘If the injury complained of is only in¬ 
cidental to the legitimate exercise of governmental 
power for the public good, then there is no taking 
of property for public use and the right to compen¬ 
sation for such injury does not attach under the 
Constitution.' 

When Congress imposes restrictions in a field 
falling within the scope of its legislative authority 
and a taking of property without compensation is 
alleged, the test is whether the restrictive measures 
are reasonably adapted to secure the purposes and 
objects of regulation. If this test, is satisfied, then 
*the enforcement of uncompensated obedience' to 
such regulation ‘is not an unconstitutional taking 
of property without compensation or without due 
process of law' (Atlantic Coast Line v. Goldsboro, 
232 U. S. 548, 558)/’ 

A like contention was made by this very appellant in 
City of New York v. Federal Radio Commission, supra , a 
proceeding involving these very parties. Appellant there 
contended that it had acquired a property right in the 
radio channel upon which it operated, and that the ac¬ 
tion of the Commission amounted to a taking of its prop¬ 
erty ‘‘without due process of law in violation of the Con¬ 
stitution of the United States.** In discountenancing that 
contention. Chief Justice Martin said: 

“We do not agree with this contention. In our 
opinion the interstate broadcasting of radio com- 



munications is a sjyocies of interstate commerce, 
and as such is subject to federal regulation. | White¬ 
hurst v. Grimes (D. C.), 21 F. (2d) 787; United 
States v. American Bond & Mortgage Co. (b. 0.), 
31 F. (2d) 448; General Electric Co. v. Federal 
Radio Commission, 58 App. D. C. 386, 31 F. (2d) 
630; Davis, Law of Radio, 71; Zollman, Law of 
the Air, 102, 103. In the exercise of this au thority 
Congress has imposed upon the Federal-Radio Com¬ 
mission the duty of classifying radio stations, of 
assigning bands of frequency to the various Classes 
of stations and for each individual station, and of 
determining the power which each station shall 
use and the time during which it may operate. Sec¬ 
tion 4 (a) and (c), Radio Act of 1927 (47 ^JSCA, 
$ 84 [a] and [c]). This regulation must deajl with 
the broadcasting system as a whole, of which each 
station is only a unit, and must have as its pur¬ 
pose the promotion of the public interest,, con¬ 
venience, and necessity. It is manifest that in 
the performance of this duty the Commission! must 
at times limit the operation of some of th^ sta¬ 
tions in the public interest The appellant’s rights, 
like those of other stations, are made subject to 
this authority by the statute, and also by the ex¬ 
press terms of its license." (Italics ours.) 

See, also: 

Technical Radio Laboratory v. Federal Radio 
Com., :i« Fed. (2d) 111. | 

I 

Indeed, in the instant case, as the Federal Radio Com¬ 
mission pointed out, appellants rights were made subject 
to the express terms of its license: 

“The existing licenses for l>oth Stations WMCA 
and WNYC were issued upon and contain the fol¬ 
lowing terms and conditions: 
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‘This license is issued on a temporary basis only 
and subject to such action as the Commission may 
take on the licensee's pending application for re¬ 
newal of license. No authority herein contained 
shall be construed as a finding: bv the Federal Radio 
Commission that the operation of this station is, 
or will be, in the public interest beyond the term 
hereof* '* (Ret*, pp. 148-149). (Italics ours.) 


The Federal Radio Commission dearly acted within the 


scope of its authority and infringed upon no constitu¬ 
tional right of the appellant. The cases cited in appel¬ 
lant’s brief require no holding to the contrary. They find 
no application here. Chicago, Burlington & Quincy Rail¬ 
road Co. v. Chicago, 100 U. S. 226, cited (Appellant’s 
Brief, p. 28) to support appellant's claimed right to con¬ 
tinue operating without let or hindrance on the frequency 
570 kc*., involved the taking of property. Manifestly, appel¬ 
lant here has no vested property right in the license under 
which its radio broadcasting station has been operated 
(Trinity Methodist Church, South v. Federal Radio Com¬ 
mission, supra: City of Xew York v. Federal Radio Com¬ 
mission;, supra: Technical Radio Laboratory v. Federal 
Radio Commission, supra ). 


The cases of I sum Association v. Topeka, 20 Wall. 665, 


666: Scott v. Toledo , 2,6 Fed. 385, 395, 396: Truax et al. 


v. Raich, 239 U. S. 33; Holden v. Hardy, 169 U. S. 366; 
Regan v. Fanners Loan tG Trust Co., 154 U. S. 362; Great 
Xorthern Ry . Co. v. State of Minnesota ex rel., 238 U. S. 
340; Southern Pacific Co. v. Interstate Commerce Com¬ 
mission, 219 U. S. 433 (cited Appellant’s Brief, pp. 29- 
35), are distinguishable from the instant case for the same 
reason. All of these authorities involved actual property 
rights. 
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2. The Commission’s Findings of Facts are supported by 
substantial evidence and should be affirmed. 

Section 1(5 (d) of the Radio Act of 1927. as anjended, 
provides that: 




u * 


* the review by the court shall be liimited 


to questions of law and that findings of fact 


by the 
de-nce, 


Commission, if supported by substantial ev-f 
shall be conclusive unless it shall clearly appear 
that the findings of the Commission are arbitrary 
or capricious.” 4(> Stat. 844. (Italics ours.) 

After stating the issues presented and the facts in¬ 
volved, the Commission announced six definite grounds 
for its decision (Rec. pp. 149,150). 

Reference is made to the difficulties that have arisen 
between the parties (Rec. p. 140) and to the prior service 
rendered by stations WMCA and WPCH. The Co^nmis- 
sion commends their high quality. At the same tiirie the 
Commission took into account the large amount of money 
spent by the licensees in rendering this high quality serv¬ 
ice. The financial ability of the licensees of WMCA and 
WPCH was considered, as well as their “large and well- 
organized operating stalT.” The Commission considered 
the two stations as a unit, operating under a single policy, 
and the advisability of full time operation of these sta¬ 
tions on the same frequency. 

The economic advantages accruing to stations WMCA 
and WPCH, which appellant decries, will naturally re¬ 
sult in more efficient operation and in a higher standard 
of broadcasting. The degree of public service renejered 
by a broadcasting company, as is demonstrated by the 
present record, depends directly on the radio station’s 
economic or financial condition. Tt is ultimately to the 
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public good when the radio service emanates from a re¬ 
sponsible and efficiently conducted broadcasting company 
and when the financial or economic condition of such com¬ 
pany is improved. Especially is this true, in view of the 
policy of these commercial stations to reinvest their earn¬ 
ings for the acquisition of better talent and improved tech¬ 
nical facilities. Congress in its wisdom realized that the 
kind of service depended upon the financial or economic 
condition of the broadcasting company and thus provided 
in Section 10 of the Radio Act of 1027 that: 

‘‘All such applications shall set forth such facts 
as the licensing authority by regulation may pre¬ 
scribe as to citizenship, character, and financial, 
technical, and other qualifications of the applicant 
to operate the station/' 44 Stat. 1160. (Italics 
ours.) 

Even without Congressional enactment of such a pro¬ 
vision, common sense would dictate such consideration as 
of paramount importance. While the economic better¬ 
ment of WiICA and WPCII might follow if operated in 
accordance with its order, the Federal Radio Commission 

7 

was interested in this only as an incidental guarantee of 
■improved service to the listenincj public. The Commis¬ 
sion did not render its decision and make its order “only 
for the economic betterment of a station used and oper¬ 
ated by private interests for private gain" as charged by 
counsel for appellant (Appellant's Brief, p. 53). Such a 
statement is not supported by any evidence. Xo reason¬ 
able argument is made or even attempted to support it. 
Such reckless and unwarranted statements are unworthy. 
This is especially true when they might reflect on the in- 
tesritv of men of character such as those who constitute 
the Federal Radio Commission. 
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In its fourth ground for decision the Commission 
] mints out advantages which would accrue to IWNYC 
(Rec. ]>. 150). The statement of facts by the Commis¬ 
sion in its decision (Rec. pp. 139, 149, inch) amply jus¬ 
tify it in reaching the conclusions on which it acted. The 
record is replete with facts which made it impossible for 
the Commission to arrive at any other than the decision 
it reached. 

The instant appeal is one in which the apt p^nciple 
“by their fruits ye shall know thorn,’’ as announced in 
KFKR Broadcasting Assn. v. Federal Radio Commission , 
47 Fed. (2d) 070, is most fitting. 

The decision and order of the Federal Radio Commis¬ 


sion are in nowise arbitrary or capricious. In fact, no 


serious attempt is made by appellant to support such a 
contention. The facts more than justify the Com mission's 
action and are established not merely by substantial, but 
overwhelming, evidence. The decision of the Federal 
Radio Commission in unassailable and should be aifirmed 
(Technical Radio La boraton/ v. Federal Radio Commis¬ 
sion, 59 App. D. C. 125, 36 Fed. [2d] 111; Sprout v. Fed¬ 
eral Radio Commission, 60 App. I). C. 333; Riker v. Fed¬ 
eral Radio Commission, 60 App. D. C. 373; Durham Life 
Insurance Co. v. Federal Radio Commission, 60 App. D. C. 
375; 55 Fed. [2d] 537; Woodmen of the World etc. v. 
Federal Radio Commission, 59 Fed. [2d] 879). 

3. Appellant received due notice, was accorded a full 
hearing and cannot sustain any claim of lack of due 
process. 

a. Notice. 

Station WPCH, which had theretofore operated o|n the 
frequency 810 kilocycles with 500 watts power during day- 
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light hours and until sunset at Minneapolis, Minnesota, 
made application for modification of a station license, and 
requested authority to operate on the frequency 570 kilo¬ 
cycles with 500 watts power to share time with station 
WMCA (Rec. pp. 70, 72). Its application specifically 
stated that “as a part of this application, the applicant 
requests that the station license of Station WNYC he 
modified so as to authorize the operation of said Station 
WXYC on the frequeue}/ S10 kilocycles as a limited time 
station . as defined by the existing general orders and regu¬ 
lations of the Federal Radio Commission xcith a power of 
oOO watts (Rec. p. 71). (In this connection it is well to 
point out that authority to operate “limited time'’ on the 
frequency S10 kilocycles meant authority to operate dur¬ 
ing daylight hours and until sunset at Minneapolis, Minn.) 

This application was filed with the Federal Radio Com¬ 
mission, designated foi* hearing and notice of hearing 
thereon mailed to the applicant and to the City of New 
York, Department of Plant and Structures (Rec. pp. 72, 
73). Among the specific grounds mentioned in this notice 
is: “(1) The granting of the application would adversely 
affect the interests of Station WNYC, for whose facilities 
applicant has applied" (Rec. p. 72). (Italics ours.) 

In addition to the notice of hearing mailed to appellant 
by the Federal Radio Commission, a copy of the appear¬ 
ance, statement and affidavit filed by WPCH was mailed, 
postage prepaid, “to all parties notified of the hearing” 

(Rec. pp. 76, 77). 

The appellant necessarily had due and timely notice of 
the hearing on the application of WPCH and knew that 
the question involved was whether stations WPCH and 
WNYC should be required to exchange operating assign- 
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ments, and whether public interest, convenience aid neces¬ 
sity would be served by such exchange of operating assign¬ 
ments. 

Appellant never questioned the sufficiency of tile notice 
given to it, and, indeed, could not. Certainly appellant 
cannot be heard to complain of lack of notice, in I view of 
the specific information given in the notices mailed to it, 
and in view of the further fact that appellant nev^r raised 


any issue of notice or lack of notice at or before the 


hearing before the Federal Radio Commission. Having 
neither questioned the notice nor asked for a continuance 
of the hearing, appellant waived any right to either. In 
Braky v. Federal Radio Commission , 59 Fed. (2il) 879, 
880, this Court, speaking through Mr. Justice RobI, said: 


“The hearing was much broader in scope, and 
appellant, had he applied for it, would haye been 
entitled to a continuance of sufficient lepgth of 
time to enable him to prepare his defense. Aii appli¬ 
cant, especially one whose station has been oper¬ 
ating for veai*s without being the subject c\f com¬ 
plaint, ought not to be compelled to incur the ex¬ 
pense of producing witnesses at a hearing tb meet 


possible or imaginary charges. He is entitled to 
reasonable notice of the specific issues to be deter¬ 
mined at the hearing. But in the present case 
appellant elected\ to proceed with his defense , there¬ 
by training the lack of notice” (Italics ours.) 

b. Hearing. 

Pursuant to the notice given to appellant by the Federal 


Radio Commission and after postponement by consent of 
the time for the hearing from the date originally fixed, 
hearing 011 the related applications was held. This hearing 
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consumed ten days. Twenty-three witnesses testified, six¬ 
teen of whom were presented as witnesses for appellant. A 
record containing more than 1100 pages is before this 
Honorable Court as a result of that hearing. Exclusive 
of exhibits, 850 pages of this record is made up of evidence 
adduced at the hearing held after due and timelv notice 
had been given to appellant. Of this record, approximately 
500 pages, exclusive of exhibits, are consumed by the evi¬ 
dence of witnesses who testified on behalf of appellant. 
Less than 350 pages of the record is taken up by witnesses 
who testified on behalf of stations WMCA and WPCH. In 
view of this, we cannot conceive how appellant could hope 
to present any argument in support of any claim to the 
effect that it was not accorded a full hearing. In fact, 
there is nothing in the record to show that appellant ever 
complained of not being a Horded a full and complete 
hearing. 

Mr. Justice Groxeu, K., in Trinity Methodist Church, 
South v. Federal Radio Commission, supra, said: 

“Appellant was duly notified by the Commission 
of the hearing which it ordered to l>e held to deter¬ 
mine if the public interest, convenience, or neces¬ 
sity would be served by granting a renewal of its 
license. Due notice of this hearing was given and 
opportunity extended to furnish proof to establish 
the right under the provisions of the act for a re¬ 
newal of the grant. There was, therefore, no lack 
of due process, and, considered from every |)oint 
of view, the action of the Commission in refusing 
to renew was in all respects right and should be and 
is affirmed." 
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4. There was no irregularity in the procedure of the 
Federal Radio Commission. 

Appellant states that “no reason is given by the Com¬ 
mission in transferring the facilities in what manjier the 
public will be benefited, or the provision of Section 4 of 
the Radio Act of 1927, as amended, will be morp fully 
complied with, and this appellant contends is absolutely 
essential* 9 (Appellant’s Brief, p. 35). Yet the statement 
of facts and six definite grounds for decision set but bv 
the Commission are replete with statements of snfjh ben¬ 
efits or conclusions which are directed at this very question 
(Rec. pp. 137-151). 

Appellant also states in its brief that “the only possible 
way in which an applicant can ascertain the basis on which 
the Commission rendered its decision is by taking an 
appeal” (Appellant’s Brief, p. 36), and quotes frohi the 
argument of Commission counsel made in substantiation 
of the former policy of the Commission in writing deci¬ 
sions only after an appeal had been taken. This policy 

7 

was not pursued in this case and had not been followed 
for a long time prior thereto by the Commission. The 
Commission rendered its decision and made its order pub¬ 
lic* on May 6, 1932, effective twenty days thereafter (Rec. 
]>. 151). The notice of appeal herein was filed with the 
Clerk of this Court on May 23, 1932, or seventeen davs 
after the Commission’s “Statement of Facts, Grounds for 
Decision, and Order of the Commission” was filed and 
made public. The inference, and the only reasonable in¬ 
ference, which can be drawn from this statement in appel¬ 
lant’s brief is that the Federal Radio Commission waited 
until this appeal was taken to render its written decision. 
This is untrue. Appellant had actual knowledge of ^xist- 
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ence of the Commission's decision■ and order at the time 
and actualljf referred to it in its notice of appeal , (jiving 
the date and, terms thereof (Rec. pp. 34, 35). 

5. There was no malfeasance or misrepresentation in 
connection with the procurement of the licenses for sta¬ 
tion WMCA and WPCH. 

Appellant in its brief (p. 48) asserts that “the record 
made before the Chief Examiner discloses that the owners 
of the applicant station WPCH operated station WMCA 
without a license through the medium of the Associated 
Broadcasters. Inc., from 1927 to September, 1929." It is 
further charged “that the Federal Radio Commission knew 
they were operating without a license and took no steps 
to enforce the provisions of the Radio Act." Argument is 
further made that there was misrepresentation with re¬ 
spect to the procurement of the licenses for these stations, 
and that such alleged misconduct should have caused the 
Commission “to penalize or reprimand" these stations. 
There is no basis for these contentions and thev are utterly 
without merit. Their sheer absurdity is clearly indicated 
by the record. A mere recital of the facts repudiates ap¬ 
pellant's argument. 

The Greeley Square Corporation, the owner of the Hotel 
McAlpin in New York City, obtained a license from the 
Department of Commerce to operate station WMCA (Rec. 
p. 369). It then leased the station to the Associated Broad¬ 
casters for five years. That lease was executed in 1924, 
prior to the Radio Act of 1927, creating a Federal Radio 
Commission (Rec. pp. 357-358). The lease expired under 
its terms: the Knickerbocker Broadcasting Company came 
into existence; subsequently a voluntary transfer of license 
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from the Greeley Square Hotel Corporation to the Knick¬ 
erbocker Broadcasting Company was obtained; thfe trans¬ 
fer was submitted to the Federal Radio Commission, which 
approved it; and the license ever since has been issued to 
the Knickerbocker Broadcasting Company. A certificate 
of the Secretary to the Commission was received in evi¬ 
dence and certifies to the following: 

“The Greeley Square Hotel Company continued 
as licensee of station WMCA until the houi* of 12 
o'clock midnight. May 20, 1920, on which date the 
Commission granted consent to voluntary assign¬ 
ment of license by the Greeley Square Hotej Com¬ 
pany to the Knickerbocker Broadcasting Corhpany, 
Inc., and said Knickerbocker Broadcasting Com¬ 
pany, Inc., has been and still is, the licensee of rec¬ 
ord of station WMCA since the aforesaid date of 
said consent to assignment of license 1 ' (Rec*. p. 
1025). 

Moreover, no tenable argument may be predicated upon 
Section 14 of the Radio Act, based upon the alleged fail¬ 
ure of the Commission to enforce Sections 32 and 33 
thereof. True, the Federal Radio Commission is au¬ 
thorized under that section to revoke the license of a 
radio station. No such revocation has been attempted 
here, nor is there the slightest justification for such ac¬ 
tion. Sections 32 and 33 of the Radio Act cited by ap¬ 
pellant, in connection wtih the same discussion, are penal. 
Quite obviously the Federal Radio Commission, having no 
criminal jurisdiction, could not have neglected to enforce 

i 

these provisions. Even if it had such jurisdiction, there 

is not a shred of evidence which would have warranted 

anv action thereunder. 

* 
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6. Appellant’s attack upon Commissioner Brown is 
unjustified. 

Although Commissioner Brown requires no defense, we 

•» 

cannot overlook the unwarranted insinuations contained 
at pages (> and 7 of appellant’s brief. Not the slightest 
justification appeared for disqualifying Commissioner 
Brown from participating in the determination of these 
proceedings as a member of the Federal Radio Commis¬ 
sion : and the Commission promptly and properly so 
ruled. The record is barren of anything that would jus¬ 
tify the utterly improper innuendos appellant's brief con¬ 
tains. The reflections attempted to l>e cast upon the Com¬ 
missioner, whose integrity and fairness are beyond ques¬ 
tion. are unworthy of a place in appellant's brief. The 
Federal Radio Commission justifiably overruled the 
frivolous objection voiced to Commissioner Brown's quali¬ 
fication to sit in these proceedings. No greater consid¬ 
eration thereto is warranted here. 


III. Conclusion. 

U}x>n all the facts and the law applicable to appeals 
from the Federal Radio Commission, as enunciated in the 
decisions of this Court, it is respectfully submitted that 
the decision and order of the Federal Radio Commission 
should in all respects be affirmed. 

Respectfully submitted, 

William Weisman, 

Paul D. P. Spearman, 
Thomas P. Littlepage, 
John M. Littlepage, 

Counsel for Interveners. 



